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BROWN  V.  BOORMAN. 

1844. 

Richard  Thornton  Brown  ....    Plaintiff  in  Error. 
Thomas    Hugh    Boorman,    Thomas  \ 

BooRMAN,    and    Thomas    Martyr  (  Drfendant%  in  Error. 

Wild ) 

Broker.    Pleading, 

In  case,  the  declaration  alleged  that  A.  employed  B.  as  a  broker,  to  sell 
and  deliver  oil,  on  the  terms  contained  in  such  contracts  of  sale  as 
should  be  made  with  persons  who  should  become  purchasers  thereof, 
for  reasonable  commission  to  B. :  that  B.  accepted  the  employment, 
and  sold  oil  to  G.  on  the  terms  of  payment  on  delivery  :  that  it  there- 
upon became  the  duty  of  B.  not  to  deliver  the  oil  without  payment : 
that  B.  delivered  the  oil  to  C,  but  did  not  obtain  payment,  whereby 
the  plaintiff  was  damnified. 

Held^  that  this  declaration  s6t  forth  a  good  cause  of  action  :  that  the  duty 
of  B.  arose  out  of  the  contract ;  and  that,  after  verdict,  judgment 
could  not  be  arrested. 

Wherever  there  is  a  contract,,  and  something  is  to  be  done  in  the  course 
of  the  employment  which  is  the  subject  of  that  contract,  if  there  is  a 
breach  of  duty  in  the  coarse  of  that  employment,  the  party  injured 
may  recover  either  in  t<»t  or  in  contract. 
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May  81;  June  3,  1844. 

This  action  was  brought  by  the  defendants  in  error  to  re- 
cover from  the  plaintiff  in  error  the  damages  which  they 
alleged  they  had  sustained  by  the  negligent  and  improper 
conduct  of  the  plaintiff  in  error. 

The  declaration,  which  was  in  case,  contained  the  follow- 
ing allegations :  — 

For  that  whereas,  before,  &c.,  the  said  plaintiffs  carried 
*2  on  the  trade  or  business  of  linseed-crushers  at  *  Bran- 
bridges,  in  the  county  of  Kent,  and  the  defendant  during 
all  that  time  carried  on  the  trade  or  business  of  an  oil-broker 
at  London  aforesaid :  and  whereas  also,  on  the  1st  day  of 
January,  1886,  the  said  plaintiffs  had  retained  and  employed 
the  said  defendant,  as  such  broker  as  aforesaid,  to  sell  at  Lon- 
don aforesaid  for  and  on  the  behalf  of  them  the  said  plaintiffs, 
certain  quantities,  to  wit,  thirty  tons,  of  linseed  oil,  and  to 
deliver  the  same  in  the  port  of  London  aforesaid,  according 
to  the  terms  of  the  contract  or  contracts  of  sale,  to  such  per- 
son or  persons  as  should  become  the  purchaser  or  purchasers 
thereof,  for  certain  reasonable  commission  and  reward  to  him 
the  said  defendant  in  that  behalf ;  which  said  retainer  and 
employment  the  said  defendant  then  accepted :  and  whereas 
also  the  said  defendant,  as  such  broker  as  aforesaid,  in  pursu- 
ance of  the  said  retainer  and  employment,  and  being  duly 
authorized  by  the  plaintiffs  and  one  J.  G.  P.  in  that  behalf, 
made  a  certain  contract  between  the  plainti£b  and  J.  6.  P., 
whereby  the  plaintiffs  sold  to  J.  G.  P.,  and  J.  G.  P.  pur- 
chased of  the  plaintiffs  the  said  thirty  tons  of  linseed  oil,  at 
the  price  of,  &c.,  to  be  delivered  in  parcels,  the  amount  of 
each  parcel  to  be  paid  for  from  delivery,  in  ready  money ; 
which  said  contract  the  plaintiffs  and  J.  G.  P.  then  respec- 
tively accepted. 

The  declaration  then  alleged  the  consignment  of  part  of 
the  cargo  to  the  defendant,  and  the  delivery  of  and  payment  for 
two  parcels  according  to  the  contract,  and  proceeded  thus: 
And  whereas  also  after,  &c.,  the  plaintiffs  consigned  to  the 
defendant,  as  such  broker  as  aforesaid,  ten  other  tons  of  lin- 
seed oil,  being  the  residue  of  the  thirty  tons  comprised  in  the 
contract,  to  be  delivered  by  him  the  defendant  to'  J.  G.  P., 
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upon  payment  of  the  price  thereof  by  J.  G.  P.  to  the  de- 
fendant ;  and  the  said  last  *  mentioned  ten  tons  of  linseed  *  3 
oil  being  so  consigned,  afterwards,  &c.,  arrived  in  London ; 
of  all  which  the  defendant  then  had  notice,  and  then  took 
upon  himself  the  delivery  of  the  said  last  mentioned  ten  tons 
of  linseed  oil,  according  to  the  terms  of  the  contract;  and 
thereupon  it  became  and  was  the  duty  of  the  said  defendant, 
as  such  broker  as  aforesaid,  to  use  all  reasonable  care  and  dili- 
gence that  the  said  ten  tons  of  linseed  oil  should  not  be  de- 
livered to  J.  G.  P.,  or  any  other  person,  without  the  price 
thereof  being  paid  to  him  the  defendant,  according  to  the 
terms  of  the  contract ;  yet  the  defendant,  not  regarding  his 
said  duty,  but  contriving  and  intending  to  defraud  and  injure 
the  said  plaintiffs,  did  not  nor  would  use  reasonable  care  and 
diligence  that  the  said  last  mentioned  ten  tons  of  linseed  oil 
should  not  be  delivered  to  J.  G.  P.,  or  any  other  person, 
without  the  price  thereof  being  paid  to  the  said  defendant, 
but  wholly  neglected  and  refused  so  to  do,  and  so  negligently 
and  carelessly  behaved  in  the  premises,  that  by  and  through 
the  mere  carelessness  and  negligence  of  the  defendant  the  said 
last  mentioned  ten  tons  of  linseed  oil  were  delivered  to  cer- 
tain persons,  Ac,  without  the  price  for  the  same  or  any  part 
thereof  being  paid  by  J.  G.  P.,  or  any  other  person,  to  the 
said  defendant ;  by  reason  whereof,  &c.,  the  plaintiffs  have 
lost  and  been  deprived  of  the  said  oil,  and  the  price  and  value 
thereof. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  he 
did  not  undertake  to  deliver  in  manner  and  form,  &c. ;  and, 
thirdly,  that  the  plaintiffs  had  not  employed,  nor  had  the 
defendant  accepted  employment  as  such  broker  to  sell  and 
deliver  in  manner  and  form,  &c.  Issue  was  taken  on  all 
these  pleas. 

The  cause  was  tried  before  Lord  Denman,  at  the  *  sit-  *  4 
tings  after  Hilary  term,  1839,  and  the  jury  returned  a 
verdict  for  the  plaintiffs  below  upon  all  the  issues,  with  dam- 
ages, 425{.  In  the  following  term  the  defendant  below  moved 
in  arrest  of  judgment,  for  the  badness  of  the  declaration,  in- 
sisting that  the  declaration  showed  no  good  cause  of  action ; 
and  that  if  it  did,  the  form  of  action  should  have  been  as- 
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sumpsit,  and  not  case.  In  Trinity  term,  1841,  the  Court  of 
Queen's  Bench  gave  judgment  for  the  defendant  below,  on 
the  ground  that  the  declaration  did  not  state  a  good  cause  of 
action,  (a) 

The  plain tiflfs  below  thereupon  brought  a  writ  of  error  in 
the  Exchequer  Chamber,  assigning  for  error  that  the  declara- 
tion did  state  a  good  cause  of  action,  and  that  judgment 
ought  to  have  been  given  for  them.  On  the  21st  of  June, 
1842,  the  Court  of  Exchequer  Chamber,  after  argument,  re- 
versed the  judgment  of  the  Court  of  Queen's  Bench,  and 
gave  judgment  for  the  plaintiffs  below.  (6) 

The  present  writ  of  error  was  then  brought  by  the  de- 
fendant in  the  original  action. 

Mr,  Butt  and  Mr.  J.  TT.  Smithy  for  plaintiff  in  error  (de- 
fendant below).  —  The  action  in  this  case  is  misconceived. 
The  remedy  was  by  an  action  of  contract,  and  not  by  an 
action  on  the  case.  The  obligation  here,  which  is  alleged  to 
have  been  broken,  is  not  one  which  would  have  existed  at 
common  law,  and  would  have  been  implied  at  law  to  arise 
from  the  character  of  the  broker  as  such.  It  is  the  result 
of  a  special  contract.  The  breach  stated  is  not  that  which 
relates  to  the  common-law  character  of  broker,  but  to  the 
special  duty  of  not  delivering  without  payment  of  price. 
The  action  is  therefore  misconceived. 

[Lord  Brougham.  —  Originally  there  must  have  been 
*  5    but  *  a  slight  difference  between  tort  and  contract,  as 
the  words  of  the  breach  in  assumpsit  itself,  ^^  fraudu- 
lently contriving,"  clearly  show.] 

It  is  no  doubt  so ;  but  the  dift*erence  is  now  well  established. 
Slade's  Case  (o)  shows  that  an  action  on  the  case  lies  on  con- 
tract as  well  as  debt.  But  that  was  case  on  assumpsit,  the 
nature  of  the  writ  depending  on  the  nature  of  the  complaint 
for  which  the  plaintiff  sought  a  remedy.     In  Viner's  Abridg- 

• 

(a)  3  Queen's  Bench,  515.  (b)  8  Queen's  Bench,  525. 

(c)  4  Co  92  b. 
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ment  and  other  books  an  action  on  the  case  is  said  to  lie, 
without  taking  notice  of  the  distinction  between  actions  on 
the  case  ex  contractu  and  actions  ex  delicto  ;  yet  the  distinc- 
tion is  one  which  is  well  established  in  pleading.  The  real 
complaint  here  is  misdelivery.  It  may  be  admitted  that  for 
misdelivery,  or  for  injury  to  a  chattel,  where  the  party  had 
undertaken  to  deliver  or  to  take  care  of  it,  an  action  on  the 
case  would  lie  ;  but  what  sort  of  action  on  the  case  ?  The 
declaration  here  says,  that  the  defendant  took  on  himself 
the  duty  of  delivering  the  goods  ;  but  the  only  complaint  is 
that  there  was  an  omission  to  obtain  the  money  when  the 
goods  were  so  delivered.  There  is  no  complaint  of  a  mis- 
delivery in  itself.  The  complaint  is  therefore  wholly  inde- 
pendent of  the  contract.  It  was  assumed  in  the  Court  below 
that  wherever  a  contract  exists,  and  a  duty  arises  out  of  that 
contract,  an  action  on  the  case  will  lie.  But  that  rule  is  too 
broadly  stated.  If  correctly  stated,  it  would  put  an  end  to 
all  distinctions  between  actions  ex  contractu  and  ex  delicto. 
If  a  man  receives  a  sum  of  money  for  another,  a  duty  to  pay 
it  over  would  arise  ;  yet  no  one  ever  heard  of  an  action  on 
the  case  for  not  paying  it  over.  The  same  may  be  observed 
of  a  contract  to  build  a  house,  or  of  an  action  on  a  bill  of 
exchange  or  promissory  •note,  or  guaranty  or  policy  *6 
of  insurance,  or  for  not  accounting.  Consistently  with 
the  present  judgtnent,  no  line  of  distinction  could  be  drawn. 
The  objection  to  this  declaration  is,  that  the  duty  or  obli- 
gation described  in  it  as  the  foundation  of  the  action  is  de- 
scribed as  resulting  from  the  character  of  broker  alone.  If 
that  is  so,  then  the  declaration  is  clearly  bad.  A  broker  is 
not  a  person  to  whom  goods  are  consigned ;  he  is  not  a 
factor. 

[Lord  Campbell. — But  though  called  a  broker,  the  special 
contract  with  him  is  set  out  in  the  declaration ;  so  that  the 
name  of  broker  appears  to  be  immaterial.] 

a 

The  allegation  that  he  was  a  broker  may  be  struck  out  of 
the  declaration  ;  but  even  then  it  is  clear  that  the  obligation, 
for  the  breach  of  which  the  action  is  brought,  is  stated  as 

[6] 


*  6  GASES  IN  THE  HOUSE  OF  LORDS. 

arising  on  a  contract,  and  in  no  other  manner ;  and  as  it 
could  not  be  implied  on  the  mere  employment,  it  can  onlj 
exist  on  the  contract,  and  the  remedy  must  be  on  the  con- 
ti-act. 

[Lord  Campbell.  —  Is  it  not  sufficient  to  show  the  con- 
tract, and  the  breach  of  it  ?] 

No,  there  must  be  words  of  promise.  There  are  no  such 
words  here.  It  never  was  contended  below  that  this  was  a 
good  declaration  on  contract. 

[Lord  Campbell.  —  The  declaration  alleges  the  employ- 
ment of  the  defendant  to  perform  any  contract  that  he  should 
make  with  the  buyers  of  the  oil ;  that  he  made  a  particular 
contract  for  the  sale  of  the  oil  for  ready  money ;  that  he 
undertook  to  deliver  the  oil  according  to  the  contract  he  had. 
made,  which  was  for  ready  money :  and  then  it  alleges  that 
he  delivered  the  oil  without  payment  of  ready  money.  Where 
is  the  necessity  for  the  statement  of  a  promise  ?] 

If  there  were  words  equivalent  to  a  promise,  the  prom- 
*  7  ise  need  not  be  alleged.  But  there  are  no  such  *  words 
here.  There  is  no  statement  of  an  undertaking  between 
himself  and  the  plaintiffs.  The  words  ought  to  have  been, 
that  he  took  on  himself,  to  or  with  the  plaintiffs,  to  deliver 
the  oil ;  that  would  have  made  the  assumpsit. 

[Lord  Brougham.  —  That  is  not  necessary.  In  a  declara- 
tion in  assumpsit,  you  say  he  undertook  and  faithfully  prom- 
ised to  pay  the  plaintiff;  not  that  he  promised  to  the  plaintiff 
to  pay  the  plaintiff.] 

This  declaration  does  not  state  a  contract  between  the  par- 
ties to  do  this  particular  thing,  the  not  doing  of  which  is  the 
subject  of  complaint.. 

[Lord  Brougham.  —  Is  this  an  allegation  of  a  contract 
with  the  purchaser  to  deliver  to  the  purchaser  ?] 
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It  is  not,  on  the  face  of  this  declaration,  an  undertaking 
with  anybody.  In  all  the  old  forms,  the  undertaking  was  to 
the  party  to  pay  the  party.  The  supposed  contract  to  deliver 
is  subsequent  to  the  contract  made  with  the  plaintiffs  below ; 
it  is  altogether  distinct  from  the  employment  with  his  prin- 
cipal. 

[Lord  Campbell.  —  May  not  this  be  an  application  of  his 
general  promise  to  this  particular  parcel  of  oil  ?] 

That  would  not  be  sufficient.  It  is  necessary  to  aver  a 
distinct  promise.  There  is  none  such  here.  The  words  are 
not  that  he  undertook  to  deliver,  but  that  he  took  upon  him- 
self to  deliver. 

This  cannot  be  the  subject  of  an  action  on  the  case.  Orton 
V.  Butler,  (a)  All  the  cases  on  the  subject  of  different  forms 
of  action  were  there  considered,  and  the  Lord  Chief  Justice 
stated,  "  The  law  has  provided  certain  specific  forms  of  action 
for  particular  cases,  and  it  is  of  importance  that  they  should 
be  preserved.  We  ought,  therefore,  to  look  with  great  jeal- 
ousy to  an  innovation  of  this  sort.  The  present  count 
states  that  the  defendant  had  and  received  to  the  use 
*  of  the  plaintiff  a  certain  sum  of  money,  to  wit  10«.,  to  *  8 
be  paid  to  the  plaintiff,  but  which  the  defendant  con- 
verted to  his  own  use.  It  is  contended  that  this  is  a  count 
in  trover.  Now  the  action  of  trover  is  only  maintainable  for 
specific  property ;  it  will  lie  for  so  many  pieces  of  gold  or 
silver,  and  in  that  case  the  defendant  can  only  redeem  him- 
self by  tendering  to  the  plaintiff  the  same  specific  pieces. 
But  in  this  case  he  clearly  might  do  so  by  returning  an  equal 
sum  of  money.  There  is  therefore  not  merely  a  want  of  cer- 
tainty in  the  count,  but  it  states  that  which  is  not  the  subject 
of  an  action  of  trover  at  all.  The  demurrer,  therefore,  must 
be  allowed.''  And  Mr.  Justice  Baylet  supported  this  view 
of  the  case,  upon  the  ground  of  the  necessity  of  adhering  to 
the  established  forms  of  action.  That  case  is  an  authority  to 
show  that  the  present  declaration  cannot  be  supported.    (7or- 

(a)  5  B.  &  Aid.  652. 
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bett  y.  Packington  (a)  is  to  the  same  effect.  There  the  ques- 
tion was  on  the  misjoinder  of  counts,  and  the  case  shows 
that  under  circumstances  like  these  the  plaintiff  has  not  his 
option  to  declare  in  assumpsit  or  in  tort,  but  must  declare  in 
assumpsit.  Lea  v.  Wdch  (6)  and  Mountford  v.  Horton  (c) 
are  there  referred  to,  and  are  directly  in  point  here.  There 
were  no  words  in  Lea  v.  Welch  importing  a  promise,  and  the 
declaration  was  therefore  held  bad.  There  must  be  a  prom- 
ise and  a  consideration,  to  enable  a  party  to  maintain  as- 
sumpsit.    There  is  neither  here. 

[Lord  Brougham.  —  The  consideration  stated  at  the  com- 
mencement of  this  declaration  overrides  the  whole.] 

This  case  is  distinguishable  from  that  of  an  attorney  or  a 
surgeon,  for  in  them  there  is  a  duty  implied  by  law ;  here 
the  duty  depends  wholly  on  the  contract,  and  the  remedy 
therefore  ought  to  be  on  the  contract  alone. 

♦9         [Lord  ♦Campbell.  —  What  is  the  distinction  you 
make  between  an  action  on  the  case  tx  contractu^  and 
an  action  on  the  case  ex  delicto  f] 

In  the  first  all  the  facts  which  constitute  the  contract  must 
be  set  forth  ;  in  the  other  the  law  implies  a  duty,  the  breach 
of  which  may  be  alleged,  as  it  is  here.  Comyns's  Digest  (d) 
shows  the  distinctions  between  the  different  sorts  of  action^. 
This  case  does  not  come  under  the  division  of  actions  on  the 
case  ex  delicto  et^  yet  it  is  brought  in  that  form.  The  case  of 
Coggn  v.  Bernard  (e)  was  relied  on  below.  The  marginal 
note  is  this  :  ^^  Case  upon  a  promise  to  take  up  brandies,  and 
carry  them  to  D.,  and  safely  to  lay  them  down,  without  show- 
ing any  consideration ; "  and  the  declaration  there  was  held 
to  have  stated  the  contract  sufi&ciently. 

(a)  6  B.  &  C.  268. 

lb)  2  Ld.  Raym.  1516;  2  Str.  793. 

(c)  2  New  Rep.  82. 

((f)  Action  on  the  case  ;  in  assumpsit ;  for  deceit,  and  for  negligence. 

\e)  2  Ld.  Raym.  909;  Comyns,  133;  1  Salk.  26. 
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[Lord  Campbell.  —  There  was  no  consideration  there  to 
sustain  an  action  of  contract.] 

It  was  cited  in  the  Court  below  to  show  that  case  would 
lie,  though  there  was  a  contract  between  the  parties.  It  is 
no  authority  for  such  a  proposition  here.  The  obligation 
there  was  one  which  arose  at  common  law.  The  question  as 
to  the  form  of  action  was  not  material  there.  The  only  ques- 
tion was,  whether  the  action  would  lie  for  such  a  misfeasance 
as  existed  there.  So  that  that  case  is  not  in  point  here.  In 
the  case  of  Rogers  v.  Head^  (a)  assumpsit  was  not  only  a 
proper,  but  the  only  remedy.  The  action  on  the  case,  as 
spoken  of  in  the  old  books,  means  nothing  more  than  an 
action  on  the  special  circumstances  of  the  case  ;  the  distinc- 
tion between  assumpsit  and  tort  not  being  properly  preserved. 
In  Burnett  v.  Lynch^  (6)  Lord  Tenterden  expressly  says:  (c) 
**  The  defendant  here  has  not  engaged  by  deed  to  per- 
form the  covenants,  *  and  consequently  covenant  will  *  10 
not  lie."  He  then  says  that  he  thinks  assumpsit  would 
lie,  because  the  defendant  had  entered  on  the  estate,  and  the 
law,  therefore,  cast  on  him  the  duty  of  paying  the  rents  and 
performing  the  covenants,  and  implied  a  promise  to  perform 
that  duty ;  but  for  that  very  reason  case  was  maintainable 
for  the  breach  of  that  duty.  The  absence  of  woi^s  of  con- 
tract there  makes  that  case  inapplicable  to  the  present.  Kin- 
Itfside  V.  Thomt(m  (d)  likewise  went  on  the  principle  of  an 
antecedent  duty,%nd  merely  decided  that  such  a  duty  would 
not  deprive  the  party  of  his  remedy  by  action  on  the  case. 
But  neither  of  these  cases  applies  to  one  where  the  only  duty 
to  be  performed  specially  arises  out  of  the  contract.  Marzetti 
V.  Williams  (e)  was.  also  cited  in  the  Court  below ;  but  there 
the  form  of  the  action  was  never  made  the  subject  of  discus- 
sion ;  the  only  question  was  whether  the  action  would  lie 
there  without  proof  of  special  damage.  Govett  v.  Radnidge  (jg) 
is  like  the  case  of  Coggs  v.  Bernard^  so  far  as  this  matter  is 

(d)  Cro.  Jac.  262.  (i»)  5  B  &  C.  589. 

(c)  5  B.  &  C.  602.  \d)  2  Sir  W.  Bl.  1111. 

(e)  1  B.  &  Ad.  415.  Ig)  3  £ast,  62. 
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concerned.  The  undertaking  to  do  the  thing  there  under- 
taken raised  the  common-law  objection,  and  enabled  the  party 
to  maintain  an  action  on  the  case.  Pozzi  v.  Shipton  (a)  is 
capable  of  the  same  answer.  The  action  was  founded  on  the 
common-law  obligation  of  carriers  to  deliver  safely  goods 
entrusted  to  them.  Here  the  obligation  does  not  arise  from 
the  common  law,  but  only  on  the  contract,  and  the  remedy 
must  be  confined  to  the  contract.  The  note  to  Cabell  v. 
Vaughan  (i)  shows  that  where  the  action  must  originate  in 
a  contract,  the  action  must  be  in  the  form  ex  contrtictu, 
*  11  *  Godefroy  v.  Jiiy,  (<?)  which  appeared  to  be  much  re- 
lied on  in  argument  in  the  Court  below,  is  not  in 
point  here  ;  for  there  again  the  liability  of  the  party  was,  in 
respect  of  his  duty  as  an  attorney,  a  common-law  obligation 
arising  from  the  employment,  without  any  express  contract. 
No  contract  could  have  enlarged  the  obligation.  But  sup- 
pose the  action  against  the  attorney  had  been  for  not  riding 
to  York,  that  must  have  been  brought  in  the  form  of  contract ; 
for  as  it  is  not  any  part  of  the  common-law  obligation  of  an 
attorney  to  go  thither,  he  could  only  have  been  liable  in  that 
respect  by  positive  contract.  The  words  of  the  judgment 
here  are  too  large :  (JT)  ^^  The  principle  in  all  these  cases 
would  seem  to  be  that  the  contract  creates  a  duty,  and  the 
neglect  to  perform  that  duty,  or  the  non-feasance,  is  a  ground 
of  action  upon  a  tort."  That  statement  is  directly  at  variance 
with  many  decided  cases.  Jone9  y.  Hill  (€)  is  in  point.  That 
was  an  action  on  the  case  for  permissive  waste,  which  was 
held  not  maintainable  against  a  tenant  for  years,  where  he 
held,  the  premises  under  an  express  contract  or  covenant  to 
repair. 

[Lord  Campbell.  —  Do  you  think  that  if  the  money  counts 
had  been  added  here  there  might  have  been  a  demurrer  for 
misjoinder  ?] 

(a)  8  Ad.  &  El.  983. 
(6)  1  Wins.  Saund.  291  «. 
(c)  5  Moo.  &  P.  284;  7  Bing.  418. 
(r/)  3  Q.  B.  528. 
(0  1  B.  M.  100. 
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Undoubtedly  there  might. 

In  the  Court  below  it  was  wrongly  assumed  that  there  are 
no  classes  of  cases  in  which  the  party  might  not  have  his 
election  as  to  the  form  of  his  action.  It  was  said,  (a)  ^^  There 
is  a  large  class  of  cases  in  which  the  foundation  of  the  action 
springs  out  of  privity  of  contract  between  the  parties,  but  in 
which,  nevertheless,  the  remedy  for  the  breach  or  non- 
performance is  indifferently  *  either  assumpsit  or  case  *  12 
upon  tort,  is  not  disputed.  Such  are  actions  against 
attorneys,  surgeons,  and  other  professional  men,  for  want  of 
competent  skill  or  proper  care  in  the  service  they  undertake  to 
render  ;  actions  against  common  carriers,  against  ship-owners 
on  bills  of  lading,  against  bailies  of  different  descriptions ; 
and  numerous  other  instances  occur  in  which  the  action  is 
brought  in  tort  or  contract,  at  the  election  of  the  plaintiff.'* 
This  part  of  the  judgment  applies  to  all  undertakings  what- 
ever, and  is  therefore  manifestly  too  broad  in  its  statement ; 
for,  if  correct,  it  would  altogether  destroy  the  distinction 
between  assumpsit  and  tort.  The  proper  question  ought  to 
be  whether  the  obligation  arises  on  the  individual  contract 
only,  or  on  a  general  duty  implied  by  law.  The  judgment 
then  goes  on  to  refer  to  Marzetti  v.  Williams  in  support  of 
this  view  of  the  matter.  But  it  is  curious  that  the  very  first 
count  there  is  on  the  general  custom  of  bankers  in  London. 
So  that  that  case  cannot  be  said  to  be  one  of  contract  alone. 
This  action  ought  to  have  been  brought  in  assumpsit  only ; 
it  is  not  maintainable  in  the  form  of  case  ;  and  if  treated  as 
assumpsit,  then  the  declaration  cannot  be  supported,  for  it  is 
defective  in  the  statement  of  the  promise  and  breach.  How- 
ever slight  might  have  been  originally  the  distinction  between 
assumpsit  and  tort,  it  has  been  so  long  and  so  fully  estab- 
lished, and  has  been  so  interwoven  in  the  practice  of  the  law, 
that  the  greatest  inconvenience  would  follow  from  now  disre- 
garding it.  If  so,  the  only  other  question  here  is,  whether  this 
case  falls  within  the  class  of  cases  which  it  is  settled  ought  to 
be  brought  in  the  form  of  assumpsit.  It  is  submitted  that  it 
does.    This  is  an  express  contract  of  a  particular  kind ;  it 

(a)  3  Q.  B.  625. 
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therefore  lies  on  the  plaintiff  to  point  out  a  rule  showing 

*  13    that  this  is  a  case  in  which  *  an  action  in  the  form  of 

tort  may  be  maintained.  The  rule  is,  that  where  there 
is  a  general  relation  and  there  is  also  a  general  duty,  the 
plaintiff  may  have  his  election  as  to  the  form  of  action.  But 
he  cannot  have  that  election  wliere  the  supposed  duty  is  alto- 
gether the  creature  of  the  convention  and  agreement  of  the 
parties.  In  such  a  case  the  cause  of  action  is  a  contract  and 
nothing  else,  and  the  action  must  be  in  the  form  of  contract 
and  none  other.  In  all  the  cases  where  tort  has  been  held  to 
be  maintainable,  the  action  was  brought  in  respect  of  the  gen-* 
eral  pre-existing  relation  between  the  parties.  Marzetti  v. 
Williams^  (a)  Burnett  v.  Lynch^  (6)  Q-odefroy  v.  Jay^  (c)  6rov- 
ett  V.  Radnige^  (d)  Powell  v.  Layton^  (e)  Pozzi  v.  Shipton^  (^) 
Cogg9  V.  Bernard^  (Ji)  Hancock  v.  Caffyn  (i)  (where  it  is  said 
that  the  law  implies  it  to  be  the  duty  of  the  landlord  to  pro- 
tect his  tenant  against  distress  from  the  superior  landlord), 
are  all  instances  of  this  kind.  And  this  doctrine  agrees  with 
what  is  stated  in  Buller's  Nisi  Prius,  (i)  where  it  is  said  that 
if  the  law  lajrs  a  duty  on  a  man,  case  will  lie  for  the  breach  of 
the  duty,  but  not  if  the  duty  is  not  laid  on  him  by  the  law. 
Corbett  v.  Packington  (J)  is  a  decisive  authority  against  this 
declaration  ;  for  if  the  second  count  there  was  not  a  count  in 
case,  and  it  was  held  not  to  be  so,  but  to  be  a  count  in 
assumpsit,  it  is  impossible  to  maintain  this  declaration  as  a 
good  count  in  case,  for  they  are  exactly  like. 

[Lord  Campbell.  —  Suppose  the  second  count  there  had 
stood  by  itself,  would  it  have  been  good  ?] 

It  would  not  as  a   count  in  case ;   for   Mr  Justice 

*  14   LiTTLEDALE  *  there  says  that  the  count  by  itself  could 

not  be  supported  as  a  count  in  tort,  for  that  the  under- 

(a)  1  B.  &  Ad.  415.  (h)  5  B.  &  C.  5S9.  , 

(c)  7  Bing.  413;  5  Moo.  &  P.  284. 

\d)  3  East,  62.  (c)  2  New  Rep.  365. 

(J)  8  Ad.  &  EL  963. 

(h)  2  Ld.  Raym.  909;  Comyns,  133. 

(i)   8  Bing.  358.  (k)  BulL  N.  P.  73. 

(0   6B.  &C.  268. 
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taking  alleged  went  beyond  the  duty,  which  was  sought  to 
be  set  up  as  a  duty  implied  by  law. 

Then  as  to  the  question  whether,  supposing  assumpsit  to 
be  maintainable,  this  is  a  good  count  in  assumpsit :  It  is  bad, 
because  the  contract  is  not  stated  as  a  contract  between 
certain  parties,  so  as  to  show  a  breach  of  that  contract. 

[Lord  Campbell.  —  Suppose  that  the  contract  had  been 
in  writing,  and  the  writing  was  in  the  terms  stated  here, 
would  not  that  be  sufficient  ?] 

No  contract  is  here  stated  on  the  declaration  with  a  suf- 
ficient breach.  The  first  part  of  the  declaration  states  a 
contract,  but  it  states  that  of  which  no  breach  is  afterwards 
alleged.  It  states  an  employment,  but  not  that  it  was  the 
employment  not  to  deliver  the  goods  without  payment  of 
the  money. 

[Lord  Campbell.  —  But  the  declaration  alleges  an  under^ 
taking  not  to  deliver  but  on  the  terms  of  the  conti^act,  and 
then  the  contract  is  set  out] 

It  is  not  enough  to  say  that  the  defendant  took  on  himself 
the  delivery  of  the  oil.  Even  if  that  could  be  sufficient  as  an 
undertaking,  that  undertaking  ought  to  be  stated  as  entered 
into  ^^in  consideration  of"  something  else,  which  is  not 
stated  here.  In  that  important  respect,  therefore,  the  decla- 
ration is  defective.  It  does  not  sufficiently  state  a  contract, 
and  a  breach  arising  on  the  contract  so  stated ;  and  in  both 
respects,  therefore,  it  is  objectionable.  The  judgment  of  the 
Court  of  Queen's  Bench  was  right,  and  that  of  the  Ex- 
chequer Chamber  must  be  reversed. 

June  3. 

Mr.  Erle^  for  the  defendants  in  error.  —  This  declaration 
is  perfectly  good.     The  action  is  maintainable  in  the 
form  of  tort,  in  respect  of  the  general  duty  of  *  a'broker.    *  15 
A  broker  is  a  person  known  to  the  law,  and  bound  by 
law  to  act  in  a  particular  manner  in  every  employment  which 
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he  undertakes.  The  declaration  here  contains  nothing  which 
is  not  connected  with  the  defendant's  character  as  broker. 
There  is  no  authority  for  saying  that  the  duty  of  a  broker  is 
confined  to  making  out  the  bought-and-sold  notes.  The 
statute  which  regulates  brokers  contains  no  restrictive  pro- 
vision of  that  kind.  His  employment  is  generally  to  make 
contracts  for  the  purchase  and  sale  of  merchandise,  and  to 
see  them  completed.  This  general  duty  binds  him  to  observe 
the  special  directions  of  his  principal. 

[Lord  Cottenham.  —  If  you  employ  a  stock-broker  to  sell 
your  stock,  and  he  receives  the  money  but  does  not  pay  it 
over,  should  you  say  that  the  neglect  to  do  so  would  be  a 
matter  directly  connected  with  his  duty  of  broker?] 

That  is  so.  A  stranger  is  not  allowed  to  go  on  the  Stock 
Exchange,  and  the  law  therefore  imposes  on  the  stock-broker 
a  general  duty,  which  binds  him  to  perform  all  the  special 
directions  of  his  principal.  The  only  restriction  in  the  case 
of  a  special  bailee,  is  that  the  special  matter  must  relate  to 
the  general  duty  of  the  bailee.  If  a  man  employs  a  builder 
to  build  a  house  and  gives  him  old  materials  to  do  so,  and  he 
does  not  use  them  but  buys  new  materials  for  the  purpose, 
and  so  the  expense  is  increased,  an  action  will  lie  for  the 
breach  of  duty.  To  return  to  the  question  last  raised  on  the 
other  side.  Corbett  v.  Pctckington  (a)  is  not  in  point.  That  is 
a  case  of  misjoinder  only,  and  simply  decides  that  two  counts, 
one  in  assumpsit  and  another  ex  delicto^  cannot  be  put  together 

in  the  same  declaration.  But  in  Brovm  v.  Dixan^  (6) 
*  16    the  first  count  was  in  trover ;  the  other  *  counts  were 

in  a  form  which  the  defendant  assumed  to  be  that  of 
assumpsit,  and  he  demurred  for  that  reason,  but  the  Court 
held  the  counts  good.  The  Court  said,  "  The  rule  of  judg- 
ing whether  two  counts  can  be  joined,  by  considering  whether 
the  same  judgment  can  be  given  on  both,  is  perhaps  not  true 
in  its  extent,  but  by  adding  another  requisite,  it  is  univer- 
sally true.     For  wherever  the  same  plea  may  be  pleaded,  and 

(a)  6  B.  &  C.  268.  (b)  1  T.  R.  274. 
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the  same  judgment  may  be  given  on  two  counts,  they  may  be 
found  in  the  same  declaration."  Apply  that  test  here,  and 
the  declaration  will  appear  perfectly  good.  Here  the  same 
plea  of  not  guilty  goes  to  the  whole  declaration,  and  the 
same  judgment  can  be  given  on  the  whole.  But  besides  this, 
the  objection  now  made  comes  too  late.  However  much  a 
count  may  be  subject  to  special  demurrer,  still,  after  verdict, 
this  House  will,  if  possible,  maintain  the  declaration,  if  on 
the  whole  declaration  a  good  cause  of  action  is  set  out.  In 
Coke  on  Littleton,  (a)  it  is  shown  that  if  a  bailment  is  made 
with  a  contract  to  redeliver,  the  bailee  will  be  liable  at  all 
events.  That  must  mean,  that  if  there  was  a  special  duty, 
an  action  in  the  form  of  case  would  be  maintainable  for  the 
breach  of  it.  Another  case  relied  on  by  the  other  side  is  that 
of  Orton  V.  BiUler^  (i)  but  the  principle  of  that  case  does 
not  apply  here ;  for  there  the  question  simply  was,  whether 
a  count  charging  money  to  have  been  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiff,  could  be  framed  in 
tort,  and  joined  to  two  counts  in  case  of  deceit. 

In  Coggs  v.  Bernard^  (c)  the  cause  of  action  arose  out  of 
a  contract.  There  the  count  was  an  informal  count  in 
assumpsit,  as  it  did  not  state  the  *  consideration,  and  *  17 
the  only  question  was  as  to  the  sufficiency  of  its  form. 
Dale  V.  Sail  (rf)  was'  the  case  of  goods  delivered  to  a  hoy- 
man,  on  a  contract  to  carry  from  port  to  port,  and  he  was 
held  liable  to  deliver  them  at  all  events.  Dickon  v.  (7Z(f- 
ton(^e^  was  another  case  of  a  special  employment  where  a 
genera]  duty  existed.  In  the  course  of  that  employment  an 
injury  occurred,  and  the  count  stated  the  special  circum- 
stances of  the  employment ;  a  motion  in  arrest  of  judgment 
was  made,  and  Lord  Chief  < Justice  Wilmot  said,  ^^it  is  ob- 
jected that  the  first  count  is  laid  quasi  ex  contractu^  and  can- 
not be  joined  with  trover ;  but  I  think  the  first  count  is  laid 
ex  delicto  and  as  a  misfeasance,  which  may  undoubtedly  be 
joined  with  trover ; "  and  the  plaintiff  had  judgment.    Q-ovett 

(a)  89  a.  (h)  5  B.  &  Aid.  652. 

{c)  2  Ld.  Raym.  009;  Comyiis,  133;  1  Salk.  26. 

(J)  1  Wils.  281.  («)  2  Wils.  319. 
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y.  Radnidge  (a)  and  Mast  v.  Goodson  (5)  are  to  the  same 
effect.  Marzetti  v.  Williams  (jc)  is  the  case  of  a  bailment  of 
money  to  a  banker,  who  had  a  duty  to  perform  in  respect  of 
it ;  and  the  Court  there  held  that  the  breach  of  that  duty 
might  be  treated  as  a  tort.  That  case  is  exactly  in  point 
with  the  present. 

[Lord  Campbell. — May  there  not  be  a  distinction  between 
a  case  where  you  merely  show  an  employment  and  one  where, 
in  addition,  you  show  a  special  contract  ?] 

In  all  cases  of  bailment,  there  must  be  a  special  contract  in 
addition  to  the  general  bailment.  Marzetti  v.  Williams  will 
always  allow  the  customer  the  option  of  suing  the  banker  in 
case  for  a  breach  of  special  contract.  It  has  been  pressed 
on  the  House  that  the  first  count  there  is  on  a  special  duty, 
founded  on  the  custom  of  the  city  of  London.     But  the 

other  counts  are  on  the  general  implied  contract  of  a 
*18    *  banker  with  his  customer;  and  the  remark  therefore, 

as  to  the  special  custom  of  the  city  of  London,  does  not 
affect  the  argument.  That  case  shows  distinctly  that  the 
right  of  the  plaintiff  to  have  damages,  though  he  proved  none, 
was  because  there  had  been  a  breach  of  contract.  His  right 
was  founded  on  the  general  law.  There,  too,  the  fault  was 
more  one  of  a  non-feasance  than  of  a  misfeasance ;  it  was  an 
omission  to  do  something ;  but,  in  truth,  it  is  hardly  possible 
to  show  any  real  distinction  between  the  two. 

In  Smith  v.  Lascelles^  (ji)  the  action  was  on  the  case,  for 
neglecting  to  make  an  insurance  on  the  freight.  The  note 
is :  '^  A  merchant  abroad  having  effects  in  the  hands  of  his 
correspondent  here  may  compel  him  to  procure  an  insurance. 
If  a  merchant  here  has  been  accustomed  to  procure  insurances 
for  his  correspondent  abroad  in  the  usual  course  of  trade,  the 
latter  has  a  right  to  expect  an  insurance  at  the  hands  of  the 
former,  unless  some  previous  notice  be  given  to  the  contrary." 
Nothing  can  be  stronger  than  this  doctrine,  for  there  a  gen- 

(a)  3  East,  62.  (6)  3  Wils.  348;  2  Sir  W.  BL  848. 

(c)  1  B.  &  Ad.  415.  (rf)  2  T.  R.  187. 
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eral  duty  is  made  to  arise  out  of  a  special  mode  of  dealing 
between  the  parties ;  and  the  liability  of  the  defendant  exist- 
ing under  these  circumstances  was  enforced  there  in  an  action 
on  the  case.  That  form  of  action  was  held  maintainable, 
though  the  Court  held  that  the  agent  here  had  a  general 
duty  to  perform,  and  though  there  appeared  to  boat  the  same 
time  a  special  contract  between  the  parties.  The  doctrine 
of  that  case  is  deeisiye  as  to  the  principle  applicable  to  the 
present.  The  averment  of  duty  is  immaterial ;  it  is  not  trav- 
ersable. Paraaby  v.  Hie  Lancashire  Canal  Company  (a)  is 
in  point.  The  declaration  there  was  in  case,  and  was 
*  framed  on  an  Act  of  Parliament;  and  the  Court  of  *19 
Queen *s  Bench  thought  that,  as  the  Act  gave  the  com- 
pany an  option  to  call  on  the  owners  of  a  sunken  barge  to 
clear  the  passage  of  the  canal,  or  to  do  it  by  the  company's 
officers  and  compel  payment  of  expenses  from  the  owner,  the 
duty  of  clearing  the  passage  was  imposed  by  the  Act,  and  the 
action  was  not  misconceived.  The  Court  of  Error  did  not 
concur  with  this  judgment,  so  far  as  it  presumed  a  duty  im- 
posed by  the  Act,  but  held  the  duty  to  be  a  common-law  duty, 
on  the  ground  that  if  the  company  opened  a  canal  and  invited 
persons  to  use  it  when  it  was  in  a  condition  in  which  injury 
was  sure  to  happen  to  the  boats  passing  over  the  canal,  the 
company  was  guilty  of  a  breach  of  a  common-law  duty,  and 
was  therefore  liable  to  the  action.  And  in  the  judgment  there 
it  was  said,  "  The  statement  of  the  duty  in  the  declaration  is- 
an  inference  of  law  from  the  facts,  and  need  not  be  stated  at 
all ;  or  if  improperly  stated,  may  be  altogether  rejected.  .  .  . 
The  declaration,  it  is  true,  contains  no  averment  of  such  a 
duty ;  which  it  need  not  do,  nor  any  allegation  in  express 
terms  of  the  breach  of  such  duty."  That  is  the  principle 
relied  on  here. 

The  second  point  is,  that  this  count  is  good  as  a  count  in 
assumpsit ;  and  if  the  House  can  find  a  good  cause  of  action 
stated,  it  will  support  the  declaration.  In  Hudson  v.  NichoU 
Borij  (&)  the  declaration  was  in  form  on  the  case :  it  stated  that 

the  defendant  had  wrongfully  kept  shores  and  timbers  upon 

< 

(a)  11  Ad.  &  El.  228.  (5)  5  M.  &  W.  487. 
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the  close  of  the  plaintiff;  a  verdict  was,  after  objection  to  the 
declaration,  found  for  the  plaintiff.    An  argument  was 

*  20    heard,  and  the  Court  thought  that  the  cause  *  of  action 

was  in  fact  trespass ;  on  which  it  was  insisted  that  it 
was  the  declaration  that  was  bad,  for  that  it  was  in  the  form 
of  case,  and  had  no  allegation  of  vi  et  armis.  On  the  other 
hand  it  was  contended,  that  after  verdict  for  such  a  cause  of 
action,  the  omission  of  vi  et  armU  would  not  affect  the  case. 
And  of  that  opinion  was  the  Court.  In  Smith  v.  Goodwin^  (a) 
there  were  six  counts  in  case  for  an  irregular  distress,  and  a 
seventh  count  for  wrongfully,  injuriously,  and  vexatiously  tak- 
ing goods  after  the  distress  was  satisfied.  It  was  there  argued 
that  it  was  the  statement  of  the  cause  of  action,  and  not  the 
form  of  the  commencement  of  the  declaration,  that  determines 
what  the  action  is.  And  it  was  said  there  that  the  seventh 
count  showed  the  cause  of  action  to  be  mere  trespass,  and  that 
as  the  damages  were  entire  the  misjoinder  was  cause  for  arrest- 
ing the  judgment.  But  the  Court  thought  otherwise ;  Mr.  Jus- 
tice Parke  thinking  that  the  seventh  count  was  an  informal 
count  in  trover,  and  trover  being  a  special  action  on  the  case, 
was  as  such  maintainable.  The  declaration  was  therefore 
held,  after  verdict,  to  be  sufficient.  The  principle  of  that 
case  applies  here.  Here  is  the  substance  of  a  good  count  in 
contract,  both  as  to  promise  and  breach ;  and  after  verdict, 
no  objection  can  be  made  to  it. 
* 

Mr.  Clea%hy^  on  the  same  side.  —  Two  propositions  are  to 

be  supported  here.     First,  that  this  cause  of  action  sounds  in 

tort,  and  that  a  good  cause  of  action  appears  on  the  face  of  the 

declaration ;  and  next,  that  there  is  a  good  cause  of  action  in 

trespass  on  the  case.    There  is  an  employment  for  a 

*  21    particular  purpose.     *  The  plaintiffs  below  entoust  the 

defendant  below  with  their  goods :  he  takes  on  himself 
the  sale  and  delivery  of  their  goods,  and  so  misconducts  him- 
self in  the  employment  that  they  lose  the  value  of  their  prop- 
erty. The  ground  of  action  sounds  in  deceit,  and  the  plaintiffs 
may  therefore  maintain  an  action  on  the  case.     The  cause  of 

(a)  4  B.  &  Ad.  418. 
[18] 


BROWN  V.  BOORMAN.  *  21 

action  here  arose  not  on  the  contract  only,  but  on  the  parting 
with  the  goods  without  payment,  and  the  loss  thereon.    This 
is  not  a  case  in  which  the  parties  merely  contracted.     Here 
the  case  went  further,  —  there  was  an  acting  on  the  contract : 
a  confidence  was  reposed  in  the  defendant,  and  he  betrayed 
that  confidence.     Iq  such  circumstances  as  these,  the  party 
injured  has  his  election  as  to  the  form  of  action.   Where  there 
appears  to  be  deceit  he  may  be  suable  in  tort  or  on  the  con- 
tract, as  in  the  case  of  the  warranty  of  goods.     There  the 
action  might  be  assumpsit,  but  it  might  also  be  tort  warrant 
tizando  vendidit.   Comyns*s  Digest,  (a)    Actions  against  ship- 
owners for  not  carrying  goods  may  be  brought  in  either  way. 
There  may  be  some  doubt  to  what  extent  this  election  will 
apply ;  but  that  very  circumstance  shows  how  closely  they 
are  connected.   Where  the  form  of  action  is  in  tort,  but  applies 
altogether  to  contracts,  there  doubt  may  arise.  Crovett  v.  Rad- 
nidge  (ft)  was  a  case  of  that  sort.     The  cause  of  action  arose 
upon  the  misconduct  of  the  defendants  in  executing  a  con- 
tract, and  the  Court  held  that  the  gist  of  the  action  was  tort, 
and  therefore  each  defendant  was  treated  as  separately  as  well 
as  jointly  liable.     In  Pozzi  v.  Shipton  (c)  the  point  was  again 
discussed,  and  the  same  rule  was  held.     Bailees  of  goods  for 
any  purpose  whatever  come  within  this  rule.     In  Bul- 
ler's  *  Nisi  Prius  (<Z)  it  is  said,  "  That  in  all  cases  where    *  22 
a  damage  accrues  to  another  by  the  negligence,  igno- 
rance, or  misbehaviour  of  a  person  in  the  duty  of  his  trade  or 
calling,  an  action  on  the  case  will  lie ;  as  if  a  farrier  kill  my 
horse  by  bad  medicines,  or  refuse  to  shoe  him,  or  prick  him  in 
the  shoeing.     But  it  is  otherwise  where  the  law  lays  no  duty 
upon  him ;  as  if  a  man  find  garments,  and  by  negligent  keep- 
ing they  be  spoiled."   The  real  question  therefore  is,  whether 
the  duty  does  exist.     There  can  be  no  doubt  that  it  does. 
The  law  is  not  affected  by  the  particular  nature  of  the  trade, 
so  as  to  lose  its  force  if  the  party  is  not  a  broker  or  a  banker. 
The  law  does  not  take  notice  of  those  distinctions  of  fact,  but 
merely  refers  to  the  question  whether  a  duty  necessarily  arises 

(a)  Action  on  the  case  ;  false  warranty.  (b)  3  East,  62. 

(c)  8  Ad.  &  £1.  963. 
Id)  Page  78,  6th  edit. 
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from  the  employment,  and  whether  a  trust  is  placed  in  virtue 
of  that  employment.  In  Comyns's  Digest  (a)  the  rule  that 
^*  if  a  man  neglect  to  do  that  which  he  has  undertaken  to  do, 
an  action  on  the  case  lies,"  is  broadly  stated.  And  many  of 
the  cases  put  by  way  of  illustration  of  the  doctrine  are  cases 
where  no  particular  trade  is  carried  on,  but  where  a  general 
employment  exists,  and  a  general  duty  arises. 

In  such  cases  there  are  often  instances  where  assumpsit 
might  perhaps  be  maintainable ;  but  it  has  always  been  con- 
tended fotf  the  defendants  here,  that  both  forms  of  action 
would  be  good.  So  that  that  objection  does  not  apply.  One 
instance  put  is  tliis :  (i)  ^^  So  if  a  man  lend  his  horse  or  other 
profitable  cattle  to  another  gratis^  he  is  bound  to  a  strict 
care ;  and,  therefore,  if  he  neglect  to  take  due  care  of  it,  an 

action  on  the  case  lies ;  as  if  he  do  not  shut  the  stable, 
*  23    *  and  it  is  stolen."     That  is,  strictly  speaking,  a  tort, 

but  it  is  in  virtue  of  the  contract  arising  from  the  cir- 
cumstance of  being  entrusted  with  the  profitable  cattle.  In 
Cabell  V.  Vaughan  (c)  there  are  some  very  learned  notes  upon 
this  subject,  the  result  of  which  seems  summed  up  in  a  note 
of  one  of  the  recent  editors,  where  it  is  said :  '•^  From  all  the 
cases  the  principle  appears  to  be  this,  that  where  the  action 
is  maintainable  for  the  tort  simply,  without  reference  to  any 
contract  made  between  the  parties,  no  advantage  can  be  taken 
of  the  omission  of  some  defendants,  or  of  the  joinder  of  too 
many ;  as,  for  instance,  in  actions  against  carriers,  which  are 
grounded  on  the  custom  of  the  realm.  But  where  the  action 
is  not  maintainable  without  referring  to  a  contract  between 
the  parties,  and  laying  a  previous  ground  for  it  by  showing 
such  contract  there,  although  the  plaintiff  shapes  his  case  in 
tort,  he  shall  yet  be  liable  to  a  plea  in  abatement  if  he  omit 
any  defendant,  or  to  a  nonsuit  if  he  join  too  many."  That 
statement  shows,  that  although  the  action  is  founded  on  con- 
tract, it  might  be  shaped  in  tort,  if  the  confidence  placed 
arose  out  of  a  general  duty  attaching  to  the  party  confided 

(a)  Action  on  the  case  for  negligence,  A.  4 ;  action  on  the  case  for 
misfeasance,  A.  3,  n. 

(6)  Com.  Dig.,  action  on  the  case  for  negligence,  A.  ^ 
(c)  1  Wms.  Saund.  291. 
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• 

in,  and  had  been  betrayed  by  that  party.  There  is  a  case 
in  Croke's  Reports,  Lewuan  v.  Kirke^(<i)  referred  to  by 
Comyns,  (6)  where  a  master  appointed  hU  servant  his  agent 
to  receive  goods  from  beyond  sea,  and  the  declaration  alleged 
the  arrival  of  the  goods ;  that  certain  customs  were  due  in 
respect  of  them  ;  that  the  servant,  took  them  out  of  the  ship 
and  landed  them  without  payment  of  the  customs,  whereby 
they  were  lost.  It  was,  after  verdict,  moved  in  arrest  of 
judgment^  that  case  lay  not,  by  reason  of  the  confidence 
or  trust  reposed  in  *  the  defendant  as  plaintifiTs  servant,  *  24 
and  that  the  declaration  was  defective  in  not  alleging 
that  he  had  money  to  pay  the  customs.  But  the  Court  held 
the  declaration  good,  and  sustained  the  verdict.  There  the 
servant  carried  on  no  particular  trade,  yet  a  general  duty  was 
held  to  arise  on  his  employment.  The  breach  of  duty  alleged 
there  was,  that  he  received  the  goods  but  did  not  pay  the 
money.  That  is  exactly  like  the  present  case ;  where  the 
charge  is,  that  the  defendant's  duty  was  to  deliver  the  goods 
and  receive  the  money;  and  the  breach,  that  he  did  deliver 
the  goods  but  did  not  receive  the  money.  Dickon  v.  C?(f- 
tonCjc)  i:}  to  the  same  effect.  EUee  v.  Q-atward^  (d)  where 
the  action  was  in  the  form  of  case,  was  decided  on  demurrer ; 
and  it  was  held  that  a  count,  stating  that  the  plaintiff,  beiog 
possessed  of  some  old  materials,  retained  the  defendant  to 
perform  the  carpenter's  work  on  certain  buildings  of  the 
plaintiff,  and  to  use  those  old  materials,  but  that  the  defend* 
ant,  instead  of  using  those,  made  use  of  new  ones,  thereby 
increasing  the  expense,  was  good.  Mr.  Justice  Ashurst 
said :  («)  *^  If  a  party  undertakes  to  perform  work,  and  pro* 
ceeds  on  the  employment,  he  makes  himself  liable  for  any 
misfeasance  in  the  course  of  that  work  ;  but  if  he  undertakes 
and  does  not  proceed  on  the  work,  no  action  will  lie  against 
him  for  the  non-feasance."  That  case  is  a  clear  authority  to 
show  that  a  general  duty  may  exist  at  the  same  time  with  a 
special  contract ;  and  that  where  the  injury  sustained  is  in 

(a)  Cro.  Jac.  265. 

(h)  Action  on  the  case,  for  deceit  in  his  trust. 

(c)  2  VViU.  319.  (d)  5  T.  R.  143. 

(«)  5  T.  R.  150. 
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consequence  of  the  breach  of  that  duty,  case  will  lie.  The 
first  count  in  that  case,  which  was  for  not  performing  the 
work  in  proper  time,  was  held  bad;   but  the  reason  was 

that  that  count  did  not  show  that,  in  fact,  there  was 
*  25    *  any  binding  contract.     In  Burnett  v.  Lynchy  (a)  there 

was  nothing  but  the  contract  on  which  the  cause  of 
action  could  be  founded.  The  action  was  framed  in  case; 
which  was  held  maintainable  by  the  lessee  against  the  as- 
signee of  a  lease,  for  having  neglected  to  perform  the  cove- 
nants of  the  lease  during  the  time  he  continued  assignee.  It 
was  contended  that  assumpsit,  and  not  case,  ought  to  have 
been  brought.  Lord  Tenterden  said,  (ft)  that  in  his  opinion 
assumpsit  would  lie,  because  the  defendant  had  taken  on 
himself  a  burden  in  respect  of  which  the  law  would  imply  a 
promise.  He  added  :  "  But  it  by  no  means  follows,  that  be- 
cause a  promise  may  be  implied  by  law,  this  action  on  the 
case,  which  is  in  terms  founded  on  the  breach  of  that  duty 
from  which  the  law  implies  a  promise,  may  not  also  be  main- 
tainable." And  Mr.  Justice  Bayley  said :  *'  I  have  no  diffi- 
culty in  saying  that  an  action  on  the  case  founded  in  tort  will 
lie,  upon  this  ground,  that  from  the  facts  stated  in  this  dec- 
laration, the  law  raises  a  duty  in  the  defendant  to  perform 
the  covenants  ;  that  there  has  been  a  breach  of  that  duty, 
and  that  damage  has  accrued  to  the  plaintiffs  in  consequence 
of  that  breach  of  duty."  These  authorities  show  that  where 
there  is  a  contract  there  may  be  an  action  of  tort  founded  on 
the  neglect  to  perform  that  duty,  as  such  neglect  amounts  to 
a  deceit.  The  contract  creates  a  duty,  and  the  neglect  to 
perform  that  duty  is  a  misfeasance  and  a  tort.  It  is  like  the 
case  of  a  false  warranty,  where,  if  the  parties  act  on  it,  the 
person  making  it  may  be  sued  in  case.  In  Coffffs  v.  Bernard^ 
Lord  Holt  says,  (c)  in  speaking  of  a  bailee  to  do  a  thing 

gratis :  ^'  The  reason  is,  because  in  such  a  case  a  neglect 
♦  26    is  a  deceit  upon  the  bailor.    *  For  where  he  entrusts  the 

bailee  upon  his  undertaking  to  be  careful,  he  has  put  a 
fraud  upon  the  plaintiff  by  being  negligent ;  his  pretence  of 

(a)  5  B.  &  C.  689.  (b)  5  B.  &  C.  602. 

(c)  2  Ld.  Raym.  919;  Comyns,  133;  1  Salk.  26. 
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care  being  the  persuasion  that  induced  the  plaintiff  to  trust 
him.  And  a  breach  of  a  trust  undertaken  voluntaril}'  will  be 
a  good  ground  of  action."  That  is  precisely  the  case  here. 
The  plaintiffs  below  were  induced  to  entrust  the  defendant 
with  the  oil,  and  they  have  been  deceived.  As  soon  as  the 
plaintiffs  below  had  parted  with  their  property  to  defendant 
below,  he  incurred  an  obligation  to  treat  those  goods  in  a 
particular  <nanner.  The  relation  from  which  this  action 
arises  subsists  by  reason  of  the  goods  of  one  party  coming 
under  the  control  of  the  other. 

As  to  Corbett  v.  Packington^  (a)  that  was  not  only  a  case 
of  misjoinder,  but  there  the  count  was  only  good  as  a  count 
in  assumpsit,  therefore  it  could  not  be  joined  with  counts  in 
tort.  Here  the  count  is  alleged  not  to  be  a  good  count  in 
assumpsit.  It  does  not  appear  that  a  good  count  in  case 
might  not  have  been  framed  there.  But  the  only  matter  of 
promise  there  stated  was  the  promise  to.  redeliver  on  request ; 
and  being  thus  put  clearly  and  exclusively  in  assumpsit,  the 
party  could  not  afterwards  treat  it  as  case. 

As  to  Orton  v.  BtUler^  (6)  there  are  but  two  remarks  that 
need  be  made ;  namely,  that  if  that  action  was  maintainable, 
a  party  would  always  be  deprived  of  his  set-off ;  and  next, 
that  he  could  not  pay  what  was  required,  except  in  the  very 
same  coin  in  which  he  had  received  the  money.  The  cir- 
cumstances of  that  case  vender  it  wholly  inapplicable  to  the 
present. 

Then  on  the  second  point :  If  a  good  cause  of  *  action    *  27 
is  shown,  that  is  sufficient.     It  is  not  denied  that  there 
appears  a  good  statement  of  some  right  of  action  ;  the  ques- 
tion has  been  confined  to  the  mere  form. 

The  two  Statutes  5  Geo.  1,  c.  13,  and  16  k  17  Car.  2,  c.  8, 
and  the  case  of  Hudson  v.  Nicholson^  (c)  show  that  no  judg- 
ment shall  be  arrested  for  a  variance  between  the  writ  and 
declaration,  nor  for  mere  matter  of  form.  The  remedies 
must  depend  on  the  transactions  themselves. 

(a)  6  B.  &  C.  268;  0  Dowl.  &  Ryl.  258. 
(6)  1  Dowl.  k  R.  282;  5  B.  &  Aid.  652. 
(c)  6  M.  &  W.  437. 
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[Lord  Campbell.  —  Did  jou  argue  it  on  this  ground  in 
the  Exchequer  Chamber  ?J 

Not  exactly  ;  but  it  has  always  been  argued,  not  that  as* 
sumpsit  will  not  lie,  but  that  a  good  cause  of  action  in  case 
is  shown.  That  necessarily  involves  the  existence  of  an 
assumpsit.  But  if  a  good  cause  of  action  is  shown,  it  is 
immaterial,  after  verdict,  to  consider  in  what  form  it  has 
been  shown.  In  Mountford  v.  Horipn^  (a)  an  agreement  was 
set  forth  without  a  promise.  In  Nur9e  v.  Wilh  (6)  a  promise 
was  stated,  but  not  a  promise  to  the  plaintifiP :  and  in  both  the 
omission  was  aided  after  verdict.  There  are  many  cases  in 
which  a  count  may  be  good  after  verdict,  to  be  read  either  in 
assumpsit  or  in  case.  All  counts  on  bailments  might  be  so 
framed.  The  breach  shown  would  be  either  that  of  the 
breach  of  a  duty  or  of  a  contract.  Wherever  case  and 
assumpsit  are  concurrent  remedies,  that  must  be  so.  The 
only  matters  that  are  traversable  are  the  acts  between  the 
persons ;  the  others  are  matters  of  form  which,  after  verdict, 
become  immaterial.  If  a  good  cause  of  action  is  shown,  it  is 
a  good  cause  of  action  on  the  case ;  for  by  the  Statute  of 
Westminster  the  subject  is  entitled  to  his  writ  on  the  case  ; 
and  after  verdict,  the  e^ood  cause  of  action  being 
*  28  ^  shown,  it  is  sufficient,  though  the  action  may  sound 
in  assumpsit. 

The  argument  addressed  by  the  other  side  to  this  point 
merely  shows  that  case  is  not  the  proper  remedy  ;  that.there 
is  no  breach  of  a  specific  contract.  But  any  argument  that 
may  be  used  to  show  that  the  declaration  does  not  set  forth 
a  good  cause  of  action  in  case,  will  show  that  there  is  a  good 
cause  of  action  in  assumpsit,  unless  the  existence  of  any  cause 
of  action  whatever  can  be  denied.  The  cause  of  action  is 
properly  laid  here  in  case ;  the  breach  arises  from  the  relation 
between  the  parties,  and  that  makes  it  a  good  cause  of  action 
in  case.  There  is  no  reason  for  taking  this  case  out  of  the 
general  rule,  that  where  agents  and  servants  are  entrusted 
with  property  of  other  persons  for  any  purpose  it  is  a  fault 
in  them  to  act  contrary  to  their  engagement:  and  though 

(a)  2  New  Bep.  62.  (6)  4  B.  &  Ad.  739. 
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assumpsit  may  be  maintained  against  them  in  respect  of  a 
particular  contract,  case  may  also  be  maintained  against 
them  for  a  breach  of  their  general  duty. 

Mr.  Bult^  in  reply.  —  The  declaration  here  only  states  that 
the  goods  were  consigned  to  the  plaintiff. 

[Lord  Campbell.  —  Does  not  that  mean  that  they  were 
sent  under  a  bill  of  lading,  which  put  them  under  his  con- 
trol ?] 

They  might  have  come  to  him  as  a  general  bailee,  or  in  a 
different  character.  In  none  of  the  statutes  is  there  any 
thing  to  impose  on  the  broker,  as  broker,  the  liability  here 
insisted  on.  It  may  be  admitted  that  there  is  in  the  books 
some  confusion  between  misfeasance  and  non-feasance ;  but 
here  the  circumstances  plainly  enough  mise  the  distinction, 
and  avoid  the  argument  founded  on  that  supposed  confusion. 
There  is  no  other  reason  given  for  adopting  this  form 
of  action  in  the  present  case,  than  would  *  apply  equally  *  29 
to  justify  the  bringing  an  action  on  the  case  for  not  con- 
veying a  house  and  land,  or  for  not  paying  a  sum  of  money. 
Suppose  a  smith  was  to  take  a  horse  to  shoe,  undertaking  to 
give  it  a  feed  of  corn,  could  the  smith  be  charged,  on  account 
of  his  general  character  of  a  smith,  with  not  giving  the  horse 
a  feed  of  corn?  Certainly  he  could  not.  If  the  horse  suf- 
fered injury  while  in  bis  possession  for  want  of  food,  the 
smith  might  be  chained  with  not  having  taken  care  of  the 
horse,  and  the  not  giving  him  a  feed  of  corn  might  be  given 
in  evidence  in  proof  of  his  neglect,  but  could  not  be  made 
the  subject  of  a  distinct  cause  of  action,  upon  any  supposed 
general  duty  of  the  smith  as  such.  In  such  a  case,  if  the 
action  was  to  be  maintained  at  all,  the  count  must  be  in 
assumpsit  and  not  in  tort.  Then  as  to  the  case  of  stock- 
brokers :  there  is  a  distinction  between  them  and  other 
brokers.  It  is  the  duty  of  a  broker  to  make  a  contract  with 
respect  to  the  sale  of  goods,  and  nothing  more ;  he  is  not 
bound  to  see  them  properly  transferred ;  but  it  is  a  part  of 
the  duty  of  a  stock-broker,  as  such,  to  transfer  the  stocks  he 
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has  sold.  That  instance,  therefore,  is  not  in  point  here.  The 
law,  as  laid  down  by  Mr.  Justice  Littledale,  in  Corbett  v. 
PcLckington^  (a)  has  not  been  disputed  on  the  other  side,  and 
the  attempt  to  distinguish  it  from  the  present  cannot  succeed. 
In  Broum  v.  Dixon^  (6)  the  first  count  of  the  declaration  was 
in  trover ;  the  second  alleged  that  the  plaintiff  had  delivered^ 
to  the  defendant  a  spaniel,  to  be  seen  and  viewed  by  the  de- 
fendant, and  to  be  returned  by  him  in  a  reasonable  time  to 

the  plaintiff;  that  he  did  not  return  it,  but  took  and 
*  30    carried  away  the  spaniel,  and  detained  *  it  until  he  lost 

it.  The  question  in  that  case  was,  whether  this  special 
count  was  not  a  count  on  promises  incapable  of  being  joined 
with  a  count  in  tort ;  but  as  the  breach  was  in  respect  of  the 
unlawful  keeping  of  the  dog,  which  was  a  tortious  act,  the 
declaration  was  held  good.  It  is  clear  that  if  a  bailee  has 
goods  and  misuses  them,  he  will  be  liable  for  that  misuse,  for 
that  hi&  nothing  to  do  with  his  contract ;  and  so  he  will,  if 
instead  of  goods  an  animal  is  entrusted  to  him,  for  there  the 
law,  independently  of  the  contract,  will  imply  a  duty  to 
do  that  which  is  necessary  to  its  safety  and  its  existence. 
But  here  the  supposed  duty  is  altogether  one  arising  out  of 
the  contract  and  dependent  on  it,  and  the  breach  is  nothing 
but  a  breach  of  that  contract.  Coggs  v.  Bernard  (c)  will  not 
help  the  other  si<le ;  for  the  real  question  is,  whether  the 
duty,  the  breach  of  which  is  complained  of,  would  have 
arisen  without  an  express  contract.  If  it  would  not,  the 
action  for  the  breach  must  be  founded  on  the  contract  itself. 
Mast  V.  Goodson  ((2)  was  an  action  on  the  case  for  disturbing 
a  party  in  the  enjoyment  of  an  easement,  and  no  other  form 
of  action  was  there  maintainable.  Marzetti  v.  Williams  (e) 
is  a  case  where  the  duty  arose  independently  of  the  contract, 
upon  the  bare  employment. 

[Lord  Campbell.  —  Whether  you  declare  in  case  or  as- 
sumpsit, the  declamtion  must  state  a  contract ;  that  is,  some- 
thing on  which  a  promise  or  a  duty  arises.     You  say  that  if 

(a)  6  B.  &  C.  268;  9  Dowl.  &  Ryl.  258.  (6)  1  T.  R.  274. 

(c)  2  Ld.  Rayin.  909;  Comyns,  133;  1  Salk.  26. 

(rf)  2  Wils.  318;  Sir  W.  BL  848.  fe)  1  B.  &  Ad.  415. 
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there  is  nothing  more  than  a  mere  employment,  case  alone 
can  be  brought;  that  is,  where  there  is  no  other  evidence 
than  that  which  would  raise  the  implied  contract.  But  look- 
ing at  the  face  of  this  count,  how  can  you  tell  whether 
it  is  to  be  *  supported  by  showing  a  general  employ-  *  81 
ment  or  a  special  contract  ?] 

In  Marzetti  v.  WilliamSj  (a)  the  custom  which  raised  the 

implied  contract  was  stated  on  the  face  of  the  count. 

* 

[Lord  Campbell.  —  There  is  a  difficulty  in  saying,  in  all 
cases,  whether  the  obligation  arises  from  a  general  employ- 
ment or  a  special  contract.  If  a  declaration  is  against  a 
surgeon,  it  would  not  be  sufficient  to  say  that  one  party  was 
a  patient,  and  the  other  was  a  surgeon  ;  you  must  state  what 
the  surgeon  was  to  do,  and  that  he  accepted  the  employment. 
So  that  you  must  show  something  of  the  nature  of  the  con- 
tract, whether  you  proceed  in  assumpsit  or  in  tort.] 

In  Smith  V.  Lascelles^  (6)  all  the  duty  charged  would  have 
arisen  from  the  mere  employment,  from  the  relation  of  the 
principal  and  agent;  besides  which,  no  question  was  there 
raised  as  to  the  form  of  the  action ;  that  case,  therefore,  is 
not  in  point.  A  factor  who  receives  goods  of  his  principal 
may  be  bound  as  a  rule  to  insure  the  goods ;  but  that  being 
a  general  duty,  does  not  arise  from  the  particular  contract, 
and  this  circumstance  distinguishes  that  case  from  the  pres- 
ent. 

Then  as  to  the  other  point:  It  is  said  that  if  the  duty 
should  be  found  to  be  incorrectly  stated  on  the  face  of  this 
declaration,  the  House  would  afterwards  reject  the  statement, 
and  treat  the  count  as  good.  That  might  be  so  if  the  duty 
was  a  common-law  obligation,  which  arose  from  the  mere 
relation  of  broker  and  principal ;  but  that  is  not  the  case 
here  ;  it  arises  from  a  special  contract  between  the  parties. 

[Lord  Campbell.  —  Does  this  declaration  equally  state  the 

(a)  1  B.  &  Ad.  415.  (6)  2  T.  R.  187. 
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duty  as  a  general  duty,  and  as  arising  from  a  special  con- 
tract ?] 

It  does,  and  is  therefore  objectionable ;  for  if  it  could 
*  32  only  arise  from  contract,  then  this  *  form  of  action  is 
not  maintainable,  and  the  statement  which  leaves  it 
doubtful  from  what  the  duty  arises  is  objectionable.  This 
action  will  not  lie  for  a  mere  non-feasance,  yet  a  mere  non- 
feasance is  all  that  is  complained  of.  JSUee  v.  Gatward  (a) 
is  a  strong  authority  for  the  plaintiflF  in  error.  The  Court 
there  decided  that  the  omission  to  do  that  which  the  contract 
imposed  on  the  party  the  duty  to  do,  would  not  give  a  cause 
of  action  in  case.  In  Burnett  v.  Lynch  (h)  there  was  no  con- 
tract between  the  parties ;  the  plaintiff  was  the  lessor,  the 
defendant  was  the  assignee,  who  had  taken  an  assignment  by 
deed-poll,  and  the  question  was,  whether  covenant  was  or 
not  well  brought  under  such  circumstances ;  and  as  there 
was  no  contract  but  only  a  duty,  it  was  held  that  case  was 
the  proper  form  of  remedy. 

It  is  clear  that  this  is  a  bad  count ;  and  being  so,  it  cannot 
be  treated  as  good  after  verdict.  It  is  not  assisted  by  the 
Statute  of  Jeofails,  which  applies  to  objections  of  form  only 
and  not  of  substance. 

[Lord  Brougham.  —  But  there  was  a  case  of  this  kind. 
There  was  a  contract  allowing  the  plaintiff  to  take  furze- 
bushes,  but  not  before  Michaelmas.  The  declaration  did  not 
say  that  he  took  them  before  Michaelmas,  and  objection  was 
made  thereon,  but  after  verdict  the  allegation  was  considered 
sufficient.  That  was  a  declaration  in  assumpsit.  Hall  v. 
Marshall,  (c) 

Lord  Campbell.  —  What  is  the  objection  to  this  count  as 
a  count  in  contract?] 

That  there  is  no  express  promise  stated,  nor  any  thing  from 

(a)  5  T.  R.  143.  (6)  5  B.  &  C.  589. 

(c)  Cro.  Car.  497. 
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which  such  a  promise  can  be  inferred.  And  secondly,  that, 
whether  as  expressed  or  implied,  the  consideration  is  stated 
as  an  executed  consideration.  In  Savignac  v.  Roome^  (a) 
the  count  alleged  *that  the  plaintiff's  servant  wilfully  *33 
drove  against  Uie  plaintifTs  carriage,  and  this  allegation 
was  held  after  verdict  fatal  to  the  declaration ;  and  it  was 
further  held  that  the  Statute  16  &  17  Chas.  2,  c.  8,  only  ap- 
plied to  cases  that  appeared,  on  the  face  of  the  declaration, 
as  evidently  intended  to  be  actions  of  trespass,  and  not  tres- 
pass on  the  case. 

[Lord  Campbell.  —  To  return  to  the  question  of  the  state- 
ment of  the  consideration ;  suppose  there  is  a  binding  contract 
between  the  parties,  and  that  that  is  shown,  would  not  that 
be  sufficient  after  verdict  ?] 

No ;  there  must  be  a  legal  consideration  legally  and  prop- 
erly set  out.  / 

[Lord  Campbell.  —  Where  is  there  a  case  of  a  declaration, 
with  a  valid  promise,  being  held  bad  for  merely  omitting  to 
set  out  a  breach  of  duty  ?] 

Buckler  v.  AngeL  (b)  There  it  was  stated  that  the  defend- 
ant had  agreed  to  surrender  a  term,  and  the  defendant  would 
be  willing  to  pay  lOL  After  verdict  for  the  plaintiff,  it  was 
objected  that  there  was  no  promise  set  forth  in  the  declara- 
tion. 

[Lord  Campbell.  —  Certainly  not ;  for  "  would  be  willing  " 
was  not  an  absolute  promise ;  it  was  not  a  contract,  but  at 
most  an  offer  to  make  one.  That  is  not  a  case  of  a  valid 
promise  set  out,  but  omitting  to  add  a  breach  of  duty.] 

In  Lee  v.  Welchy  (c)  the  ruling  in  Buckler  v.  Angel  was 
considered  and  acted  on.  There  the  defect  was  that  there 
was  no  promise  alleged,  so  as  to  show  a  foundation  for  the 

(a)  6  T.  R.  125.  (6)  1  Lev.  164;  1  Ld.  Raym.  23. 

(c)  2  Ld.  Raym.  1516. 

[29] 


*33  CASES  IN  THE  HOUSE   OF  LORDS. 

action.  Thomas  v.  Shilliheer  and  Morton  (cC)  is  a  case  where, 
a  contract  not  being  sufficiently  shown  on  the  face  of  the 
declaration  so  as  to  render  both  the  defendants  liable,  the 
judgment  was  entered  for  the  defendant  non  obstante  vere- 
dicto. In  Edwarde  v.  Baugh^  (6)  the  declaration  was 
*  84  held  bad  *  after  verdict,  as  not  showing  a  sufficient  con- 
sideration for  the  promise,  there  being  no  allegation  of 
any  debt  due,  but  merely  that  a  dispute  and  controversy  ex- 
isted respecting  it.  Toilet  v.  Shenatone  (c)  is  to  the  same 
effect.  There  the  declaration  stated  that  J.  6.  delivered  to 
the  defendant,  a  livery-stable  keeper,  a  horse,  to  be  kept  for 
J.  Y.,  and  to  be  redelivered  on  request,  on  satisfaction  of  the 
defendant's  demands ;  and  it  thereon  became  and  was  the 
duty  of  the  defendant,  on  being  paid  his  demand  in  respect 
of  the  horse,  to  redeliver  it  on  the  request  of  J.  Y.  Aver- 
ment that  J.  Y.  requested  the  defendant  to  redeliver  the  horse 
to  the  plaintiff,  and  that  the  plaintiff  then  paid  the  defendant 
all  his  demands  in  respect  of  the  horse  ;  yet  that  the  defend- 
ant would  not,  when  so  requested,  deliver  the  horse  to  the 
plaintiff,  but  wrongfully  kept  and  detained  it,  &c.,  whereby 
the  plaintiff  lost  the  benefit,  &c.  It  was  held,  on  motion  in 
aiTcst  of  judgment,  that  the  count  was  bad,  as  not  showing 
any  duty  in  the  defendant  to  redeliver  the  horse  to  the  plain- 
tiff; and  that  it  could  not  be  supported  as  an  informal  count 
in  trover,  the  detention  under  such  circumstances  not  amount- 
ing to  a  conversion.  That  case  is  precisely  like  the  present, 
and  unless  overruled  by  the  authority  of  this  House,  must 
govern  the  decision  here.  Mayter  v.  Moat  (d)  laid  down  the 
same  rule.  There  the  want,  in  an  indebitatus  count,  of  an 
allegation  of  a  promise  to  pay,  was  held,  after  verdict,  not  to 
be  cured  by  the  effect  of  a  plea  of  non-assumpsit  to  the  whole 
declaration ;  or  by  a  statement,  at  the  commencement  of  the 
declaration,  that  the  defendant  was  summoned  to  answer  in 
an  action  on  promises;  or  by  the  conclusion,  that  in 
*  35  *  consideration  of  the  promises  respectively  before  men- 
tioned, the  defendant  promised  to  pay.     It  is  hardly 

(a)  1  M.  &  W.  124.  (ft)  11  M.  &  W.  641. 

(c)  6  M.  &  W.  283.  {d)  2  M.  &  W.  66. 
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possible  that  that  case  should  be  held  to  be  eiToneously  de- 
cided ;  aud  yet,  if  supported,  the  argument  on  the  other  side 
cannot  be  good.  There  is  nothing  here  which  can  enable  the 
defendants  in  error  to  take  advantage  of  the  verdict. 

[Lord  Campbell.  —  The  reason  of  that  decision  is  plain ;  no 
contract  was  set  out  there,  and  the  promise  to  pay,  if  applica- 
ble at  all,  was  applicable  to  the  other  counts,  and  not  to  the 
indebitatus  count.] 

The  case  of  Wise  v.  Wise  (a)  is  applicable  to  both  points  here. 
There  an  action  on  the  case  was  held  not  to  be  maintainable, 
as  the  record  showed  that  there  was  a  contract,  and  the  remedy 
was  on  that  contract.  These  cases,  it  is  contended,  exemplify 
the  rules  under  which  this  declaration  must  be  held  insufficient, 
and  the  judgment  of  the  Court  below  must  be  reversed. 

Mr.  CUasby  was  allowed  to  observe  on  the  case  of  Hayter 
V.  Moat^  (b)  which  had  been  cited  for  the  first  time  in  the 
reply.  —  The  declaration  there  did  not  state  that  the  defend 
ant  was  indebted  to  pay  on  request,  but  left  it  doubtful 
whether  the  allegation  of  indebted  might  not  be  a  ^^  debitum 
in  praesenti,  solvendum  in  futuro.*'  Mr.  Baron  Parke  there 
said :  **  You  do  not  even  state  that  the  defendant  was  in- 
debted to  pay  on  request;  it  is  quite  consistent  with  your 
statement  that  he  was  to  pay  on  six  months'  credit.  We 
must  find  pi*emises  stated  on  which  the  law  will  imply  a 
pi^mise  to  pay  on  request."  And  Mr.  Baron  Alderson 
added,  **  You  only  state  a  debitum^  not  solvendum  in  prce- 
'senti.^^     That  case  is  therefore  inapplicable  to  the  present. 

•Lord  Brougham.  —  This  case  has  been  veiy  ably  •36 
argued,  and  great  assistance  has  been  given  to  the 
House  by  the  arguments  of  the  learned  counsel  at  the  bar, 
on  the  one  side  and  the  other.  I  am  of  opinion  that  there  is 
set  forth  upon  this  declaration,  as  the  learned  Judges  appear 
to  have  thought  in  the  Court  of  Exchequer  Chamber,  a  spe- 
cific contract  between  the  parties.     The  contract  is  that  of  the 

(a)  2  J^v.  152.  (b)  2  M.  &  W.  66. 
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retainer  and  employment  of  the  defendant,  bj  the  plaintiffs, 
to  sell  their  oil  to  such  persons  as  should  become  the  pur- 
chasers thereof,  for  certain  reasonable  commission  and  re- 
ward to  him  the  said  defendant,  in  that  behalf;  that  is  to 
say,  some  proportion  being  kept  between  the  price  of  the 
article  and  the  reward;  for  that  is  the  very  force  and  effect  of 
the  term  "  commission,'*  and  that  shows  it  to  be  discretion- 
ary, and  in  the  nature  of  an  executory  contract.  Then  it  is 
alleged  that  this  retainer  and  employment  were  accepted  by 
the  defendant.  It  is  then  specifically  alleged  that  the  plain- 
tiffs consigned  to  him  certain  oils,  and  that  those  oils  being 
so  consigned  afterwards  arrived  in  the  port  of  London  where 
he  carried  on  the  trade  of  a  broker ;  that  he  had  notice  of 
the  an'ival  of  the  said  oils  so  consigned  to  him,  and  that  he 
took  upon  himself  the  delivery  of  the  ten  tons  of  linseed 
oil  in  question,  according  to  the  terms  of  the  said  contract. 
I  thought  that  perhaps  that  might  mean  according  to  the 
terms  of  the  general  contract  made  between  hiiil  and  his 
employers,  but  it  is  not  so ;  it  is  the  contract  he  had  made 
with  the  purchasers  of  the  oils,  he  having  made  a  contract 
with  those  purchasers  in  virtue  of  his  profession  as  a  broker. 
A  breach  is  then  assigned,  in  a  manner  to  which  I  under- 
stand there  is  no  objection. 

This  being  the  case,  it  appears  to  me  that  the  Court 
*  37  *  of  Exchequer  Chamber  has  come  to  a  right  conclu- 
sion ;  which  renders  it  wholly  unnecessary,  in  the  view 
which  I  take  of  the  case,  to  ask  whether  the  Court  of  Queen^s 
Bench  was  right  in  its  view  of  the  office  of  a  broker,  namely, 
tliat  he  was  not  to  do  more  than  to  make  contracts ;  that  he 
was  not  to  obtain  a  ready-money  price  for  the  goods  he  should 
sell,  or  even  to  sell  goods  consigned  to  him,  which  indeed  is 
rather  the  office  of  a  factor  or  a  consignee  than  a  broker. 
But  a  broker  may  be  a  factor  or  a  consignee,  and  may  con- 
tract with  his  employer  not  only  to  pass  the  property  in 
goods,  which  is  the  proper  office  of  a  broker,  but  to  receive 
the  trust  in  the  goods  consigned ;  to  have  the  control  over 
those  goods,  which  also  is  not  the  ordinary  office  of  a  broker ; 
and  to  deliver  those  goods,  and  so  to  deliver  them  for  such 
price  as  he  might  contract  for,  which  in  this  case  was  a  ready- 
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money  price.  The  breach  is  that  he  did  not  deliver  them, 
according  to  the  terms  of  that  contract,  for  a  ready-money 
price,  but  on  credit,  whereby  the  plaintiffs  were  damnified  to 
the  extent  of  the  piiee  of  ten  tons. 

Being  of  opinion  that  it  is  by  virtue  of  the  contract  that 
the  liability  arises,  and  that  the  damage  arises  from  a  breach 
of  that  contract,  it  is  wholly  unnecessary  to  say  whether  it  is 
within  the  ordinary  employment  of  a  broker  that  he  should 
perform  this  duty,  which  was  the  ground  on  which  the  Court 
of  Exchequer  Chamber  differed  from  the  Court  of  Queen's 
Bench ;  the  former  Coiurt  holding  that  there  was  such  a  con- 
tract with  the  defendant,  a  broker,  as  rendered  him  liable,  on 
a  breach  of  that  duty,  to  the  party  employing  him,  for  an 
injury  arising  in  consequence  of  his  not  having  kept  within 
the  terms  of  his  employment  and  undertaking. 

*  Then  the  question  is,  is  this  declaration,  taking  it  *  88 
altogether,  sufficient  to  support  the  judgment  of  the 
Court  of  Exchequer  Chamber?  Is  this  declaration,  after 
verdict,  sufficient  to  show  a  contract,  and  a  binding  of  him- 
self by  the  terms  of  that  contract,  by  this  defendant,  against 
whom  the  action  is  brought  ?  I  am  of  opinion  that  it  is,  and 
I  think  the  authorities  cited  are  quite  sufficient  for  that  pur- 
pose. The  authorities  show  that,  after  verdict,  it  is  immate- 
rial whether  there  are  or  not  technical  words  ;  if  there  are  clear 
words  to  show  that  the  defendant  has  made  such  contract  and 
has  broken  it,  after  verdict  every  thing  will  be  intended  that 
can  be  intended  to  support  that  vei^ict.  All  matters  of  form 
will  be  got  rid  of,  to  get  at  the  substance.  If  the  substance 
had  been  insufficient,  the  result  would  have  been  different.  If 
there  had  been  qo  allegation  of  a  contract ;  if,  for  instance, 
there  had  been  no  allegation  of  a  consideration ;  if  there  had 
been  no  allegation  of  a  breach,  it  might  have  been  otherwise ; 
although,  indeed,  if  some  of  the  cases  in  Comyns's  Digest, 
under  the  head  *^  Pleader,"  are  to  be  relied  on,  there  are 
cases  where  there  seems  such  a  tendency  to  support  the  ver- 
dict, that  even  where  there  was  a  most  deficient  statement  of 
a  breach,  the  Courts  have  overlooked  that,  to  support  the 
verdict.  But  it  is  not  necessary  here  to  go  that  length ;  it  is 
sufficient  to  see  whether  there  is  an  averment  that  the  under- 
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taking  of  the  defendant  to  the  plaintifib  has  not  been  ful- 
filled, and  that  loss  has  in  consequence  accrued  to  the 
plaintiffis. 

Now  in  Mountford  v.  Nehon^  (a)  which  has  been  cited  at 
the  bar,  there  was  no  doubt  that  an  agreement  existed, 

*  39    but  it  was  said  there  was  no  promise  at  *  all  alleged ; 

not  only  no  promise  to  the  plaiutifiF,  but  no  promise  at 
all ;  but  the  Court  was  of  opinion  that  whatever  might  have 
been  the  force  of  that  objection  on  special  demurrer,  there 
was  sufficient  to  support  the  verdict. 

In  the  case  of  Nurse  v.  Wills^  (b)  there  was  an  agreement 
between  the  parties,  but  the  promise  was  not  stated  to  be  to 
the  plaintiff ;  nevertheless  their  Lordships  held  it  was  suffi- 
cient, after  verdict,  to  support  the  action. 

Then  there  is  the  case  of  ScUl  y.  Marshall^  (cr)  which  goes 
a  great  way ;  in  which  the  contract  with  the  parties  was  to 
permit  the  plaintiff  to  take  all  the  furze  on  certain  premises, 
which  he  should  cut,  take,  and  carry  away,  on  or  before 
Michaelmas,  1635.  The  case  only  set  forth  the  contract; 
and  in  assigning  the  breach,  stated,  —  for  on  looking  into  it, 
it  appears  to  have  been  an  action  of  assumpsit,  —  in  assign- 
ing the  breach,  stated  that  he  was  disturbed  in  taking  away 
the  furze,  but  did  not  state  that  he  took  away  the  furze,  and 
was  BO  disturbed  in  taking  them  away,  on  or  before  Michael- 
mas, 1635.  That  seems  to  me  to  make  out  a  very  strong 
case,  as  indicating  the  disposition  of  the  Court,  after  verdict, 
to  presume  every  thing  which  can  be  presumed  to  support  it. 
I  do  not  think  that  this  case  goes  half  so  far  as  that ;  I  should 
rather  be  disposed  to  say,  that  in  that  case  there  was  more 
substantial  ground  for  the  objection  than  in  this  case,  which, 
according  to  the  view  I  take,  does  show  a  contract,  and  a 
breach  of  the  contract :  I  am  therefore  of  opinion,  without 
referring  to  the  other  part  of  the  case,  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  must  be  affirmed. 

*  40       *  I  was  at  first  staggered  by  the  statement  in  Hayter 

y.  Moat ;  (d!)  but,  in  the  first  place,  the  request  was  not 

(a)  2  New  Rep.  62.  (6)  4  B.  &  Ad.  789. 

(c)  Cro.  Car.  497.  (rf)  2  M.  &  W.  56. 
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enough  to  show  the  liability.  It  is  not  enough  to  say  that 
the  roan  is  liable,  and  that  a  request  was  made ;  a  request 
does  not  amount  to  a  contract :  but,  secondly,  I  was  satisfied 
by  the  ansswer  given  by  Mr.  Clea%hy ;  for  on  looking  to  the 
very  ground  of  the  decision,  the  promise  to  make  the  pay- 
ment '^  when  thereunto  requested,"  was  not  set  forth  ;  so  that 
it  was  impossible  to  say  whether  the  contract  was  performed 
or  not.  It  is  rather  implied,  that  had  it,  after  verdict,  been 
set  forth  that  he  was  to  pay  either  on  the  f[aantum  meruit^ 
though  no  specific  sum,  and  had  it  been  further  set  forth  that 
he  had  undertaken  or  was  liable,  and  being  indebted,  had 
become  liable  to  pay  when  called  upon,  that  would  have  been 
sufficient.  Upon  the  whole,  I  am  of  opinion  with  the  Court 
below,  and  shall  move  your  Lordships  to  give  judgment  for 
the  defendant  in  error. 

Lord  Cottenham.  —  My  Lords,  I  am  of  opinion  that  the 
Court  of  Error  came  to  a  right  conclusion,  and  I  concur  with 
the  reasons  stated  by  my  noble  and  learned  friend.  It  appears 
to  me  perfectly  clear  that  the  declaration  correctly  states  a 
case  of  neglect  of  duty.  The  action  being  an  action  of  tres- 
pass on  the  case,  it  states  that  the  defendant  undertook,  for 
a  certain  commission  or  reward,  to  sell  for  the  plaintiffs  cer- 
tain quantities  of  linseed  oil,  and  to  deliver  the  same  accord- 
ing to  the  terms  of  the  contract  of  sale :  then  it  alleges  the 
contract,  the  terms  of  the  sale  being  that  the  oil  should  be 
paid  for  on  delivery. 

Then  with  respect  to  the  ten  last  tons  of  linseed  oil, 
*  which  are  the  subject-matter  of  the  action,  it  is  alleged  *  41 
in  terms,  that  the  defendant  delivered  them  without 
having  received  the  money.  The  case,  therefore,  if  stated  at 
length,  is  that  he  had  undertaken  this  employment  for  a  com- 
mission, and  had  not  fulfilled  the  duty  he  had  undertaken  ; 
the  declaration  being  in  tort,  which  it  is  admitted  would  be 
the  proper  mode  and  form  of  action,  if  the  duty  to  be  per- 
formed had  been  an  ordinary  duty ;  and  therefore  the  Chief 
Justice,  in  delivering  the  judgment  in  the  Exchequer  Cham- 
ber, concludes  in  these  words :  ^^  Coupling  together  the  terms 
of  the  particular  contract  made  by  the  defendant,  with  the 
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terms  of  the  defendant's  retainer  by  the  plaintiff},  we  think  it 
amounts  to  an  express  contract  on  the  part  of  the  defendant 
to  deliver  what  he  sold  on  the  payment  of  ready  money  only ; 
and  that  the  duty  of  the  broker  arose  from  this  express  con- 
tract 80  stated  in  the  declaration,  and  not  simply  fi'om  his 
character  of  broker."  It  appears,  therefore,  according  to  the 
facts,  that  the  broker  had  undertaken  the  duties  imposed 
upon  him  by  virtue  of  the  contract  into  which  he  had  entered 
with  the  plaintiffs,  and  that  he  had  neglected  to  perform  the 
duties,  by  parting  with  the  oil  without  receiving  the  money. 
The  question  raised  is,  whether  the  Court  of  Exchequer 
Chamber  was  in  error  upon  this  point.  I  think  it  was  not. 
I  am  of  opinion,  that  under  these  circumstances  the  remedy 
pursued  in  the  present  case  was  the  proper  remedy.  The 
contract  was  specially  made ;  and,  on  the  authorities  referred 
to,  the  broker's  duty  must  depend  upon  the  contract  expressed 
or  implied  into  which  he  entered,  and  it  is  difiSeult  to  con- 
ceive a  case  in  which  a  contract  of  this  sort  roust  not  be 

special;  it  must  have  reference  to  the  price  of  the 
*  42   goods,  and  the  terms  on  which  they  are  to  be  *  sold ; 

and  it  is  difficult  to  conceive  a  case  in  which  there  is 
not  something  passing  between  the  broker  and  his  employer 
to  regulate  the  contract.  It  is  said  that  the  proper  form  of 
proceeding  is  by  an  action  of  assumpsit,  and  not  an  action  on 
the  case.  The  cases  referred  to  disprove  that  proposition 
altogether ;  and  the  terms  of  the  Lord  Chief  Justice  are, 
that  this  is  a  proper  remedy  where  there  are  duties  imposed 
upon  the  party,  though  they  are  imposed  by  an  express  con- 
tract, and  are  not  what  are  called  the  ordinary  duties  imposed 
on  brokers  as  such.  That  being  the  only  ground  on  which 
the  judgment  of  the  Exchequer  Chamber  appears  to  have 
been  impeached,  I  am  of  opinion  that  it  fails,  and  that  the 
judgment  of  that  Court  is  correct,  and  ought  to  be  affirmed. 

Lord  Campbell.  —  jM y  Lords,  after  having  heard  this  case 
very  ably  argued  on  both  sides,  I  have  come  to  the  conclu- 
sion that  the  judgment  of  the  Court  below  ought  to  be 
affirmed.  In  the  first  place,  I  think  this  declaration  sets  out 
a  sufficient  cause  of  action;  it  alleges  a  binding  contract 
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between  the  parties ;  that  the  plaintiff  employed  the  defend- 
ant as  a  broker  for  a  certain  reward  to  do  certain  things,  and 
that  he  undertook  that  employment ;  which  is  tantamount  to 
saying  that  the  plaintiff  paid  him  a  certain  reward,  and  that 
he,  in  consideration  of  that  reward,  undertook  that  duty. 
The  declaration  then  goes  on  distinctly  to  show  a  breach  of 
that  contract,  because  it  alleges  that  the  defendant  having 
contracted  that  he  would  see  the  price  of  the  goods  paid, 
allowed  the  purchaser  to  receive  them  before  they  were  paid 
for,  whereby  the  plaintiff  lost  the  value.  Now  that  being 
the  case,  I  think  that,  after  verdict,  it  is  immaterial  to 
consider  whether  this  count  is  framed  in  tort  or  in 
*  contract.  It  sets  out  a  cause  of  action  for  which  the  •  43 
plaintiff  is  entitled  to  recover.  The  cases  referred  to 
by  the  counsel  for  the  plaintiff  in  error  do  not  apply,  because 
there  is  no  question  raised  here  as  to  misjoinder  or  damages, 
plea  in  abatement,  or  whether  a  verdict  can  be  sustained 
against  one  defendant  and  not  against  another.  There  is  only 
one  count,  and  there  is  only  one  defendant ;  and,  after  verdict, 
the  question  is  whether  the  judgment  shall  be  arrested  upon 
that  count,  by  reason  that  there  is  not  an  express  promise  to 
pay,  or  an  express  promise  to  perform  the  agreement.  Now 
no  case  has  been  cited  to  show  that  the  judgment  should  be 
arrested  on  such  a  ground.  The  only  case  applying  at  all 
was  that  case  of  ffayter  v.  Moat^  which,  until  I  heard  the 
explanation  of  it,  did  appear  to  me  to  impeach  the  general 
doctrine  for  which  I  should  contend,  that  if  the  count  sets 
out  a  general  contract,  and  a  breach  of  that  contract,  after 
verdict  the  Court  will  not  arrest  the  judgment  on  account  of 
any  defect  of  form  in  setting  it  out.  But  on  examining  that 
case,  it  appears  to  have  been  rightly  decided  ;  for  it  does  not 
show  that  there  had  been  any  breach  of  the  contract,  but  the 
plaintiff  merely  alleged  a  conclusion  of  law,  that  the  defend- 
ant was  liable  for  goods  supplied  at  his  request,  but  that 
they  were  to  be  paid  for  at  a  future  day,  and  it  did  not  appear 
there  that  there  had  been  any  breach.  I  apprehend,  there- 
fore, that  whether  this  count  be  in  contract  or  in  tort  is  quite 
immaterial ;  it  is  a  count  on  the  case,  setting  out  the  circum- 
stances and  facts  of  which  the  plaintiff  complains  ;  he  shows 
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a  cause  of  action,  by  showing  a  contract,  a  duty,  and  a  breach ; 
and  if  so,  it  is  a  good  count  in  an  action  on  the  case,  and  he 
is  entitled  to  his  judgment. 

But  then  there  is  a  question  whether  this  count 
*  44  *  was  a  good  count  in  law,  and  could  not  be  demurred 
to.  I  think  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  is  right,  for  you  cannot  confine  the  right 
of  recovery  merely  to  those  cases  where  there  is  an  employ- 
ment without  any  special  contract.  But  wherever  there  is 
a  contract,  and  something  to  be  done  in  the  course  of  the 
employment  which  is  the  subject  of  that  contract,  if  there  is 
a  breach  of  a  duty  in  the  course  of  that  employment,  the 
plaintiff  may  either  recover  in  tort  or  in  contract.  It  is  im- 
possible to  say  that  the  whole  of  this  is  not  connected  with 
the  duty  of  the  defendant  as  a  broker  in  this  case.  It  is  not 
the  duty  of  the  broker,  unless  there  are  words  importing 
that  he  is  to  perform  such  a  duty,  to  see  to  the  delivery  of 
the  goods  on  the  payment  of  the  price.  But  it  may  be  the 
duty  of  the  broker,  under  the  employment  he  has  under- 
taken, to  see  to  the  delivery  of  the  goods,  and  to  take  care 
that  the  price  is  paid  ;  and  I  apprehend,  though  that  is  con- 
nected with  the  capacity  of  a  broker,  an  action  being  brought 
against  him  in  that  capacity,  and  the  duty  arising  on  a  par- 
ticular contract  entered  into  between  him  and  the  plaintiff, 
the  plaintiff  has  a  right  to  declare  either  in  contract  or  in 
tort,  as  he  has  done.  Upon  both  these  grounds,  I  think  that 
the  judgment  ought  to  be  affirmed. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed, 
with  costs. 
[88] 


BOUBNE  V.  OATLIFF.  *  45 


•BOURNE  V.  GATLIFF.  •45 

1844. 

Richard  Bourne  and  Others    .     .    .    Plaintiffs  in  Error. 
Samuel  Gatuff Defendant  in  Error, 

Carrier.    Evidence,    Pleading,     Costs,    Practice, 

A  carrier  by  sea,  nnder  a  bill  of  lading  of  goods  ''  to  be  delivered  in  the 

like  good  order,  &c.,  at  the  port  of,  &c.,  unto  Mr. ,  or  assigns, 

on  paying  for  the  said  goods,  freight,  and  charges  as  per  margin,  with 
primage  and  average  accustomed,"  is  not  entitled  immediately  on  the 
arrival  of  the  vessel,  and  without  notice  to  the  owner,  to  land  the 
goods  ;  and  if  he  should  land  them,  and  they  should  be  destroyed,  he 
will  be  answerable  to  the  owner  for  the  loss.' 

Evidence  of  former  transactions  between  the  same  parties  can  be  received 
for  the  purpose  of  explaining  the  meaning  of  the  terms  used  in  their 
written  contract.^ 

A  declaration  consisted  of  two  counts.  The  defendants  pleaded  six  pleas ; 
four  to  the  first,  and  two  to  the  second  count.  The  plaintiff  demurred 
specially  to  the  third  and  fourth  pleas,  and  generally  to  the  sixth  plea, 
and  took  issue  on  the  others.  The  Court  of  Common  Pleas  gave 
judgment  for  the  plaintiff  on  all  the  demurrers.  The  cause  went  to 
trial  on  the  issues,  and  a  verdict  was  found  for  the  plaintiff  on  the 
issues  raised  on  the  first  count :  as  to  the  issue  on  the  second  count, 
the  jurors  were  discharged  by  consent.    Judgment  was  afterwards 


^  See  Mc Andrew  v.  WhiUock,  52  N.  Y.  40 ;  Shepherd  v.  The  Bristol 
k  Exeter  Railway  Co.,  L.  R.  3  Exch.  189  ;  Norway  Plains  Co.  v.  Boston 
k  Maine  R.R.,  1  Gray,  263;  Moses  v,  Boston  &  Maine  R.R.,  32  N.  H. 
523;  Chicago  &  Rock  Island  R.R.  Co.  v.  Warren,  16  III.  502;  Blumen- 
thal  V.  Brainerd,  38  Vt.  402  ;  Alabama  &  Tennessee  R.R.  v.  Kidd,  35 
Ala.  209;  Wood  v.  Crocker,  18  Wis.  345  ;  Sessions  v.  Western  Railroad 
Corp.,  16  Gray,  132 ;  Chickering  v.  Fowler,  4  Pick.  371 ;  Hamilton  v. 
Nickerson,  11  Allen,  809  ;  Chitty  Contr.  (9th  Eng.  ed.)  456,  457  (11th 
Am.  ed.)  708  and  n.  (it),  70^712  ;  8  Kent,  214-216;  Graves  v.  Hartford 
k  N.  Y.  Steamboat  Co.  (Conn.),  12  Am.  L.  Reg.  n.  b.  23  ;  Barber  v. 
Meyerstein,  L.  R.  4  H.  L.  317;  8.  c.  L.  R.  2  C.  P.  38,  661;  Redmond  v, 
Liverpool  &c.  Steamship  Co.,  56  Barb.  320 ;  Rome  Railroad  v.  Sullivan, 
14  Geo.  277.  ' 

3  See  Chitty  Contr.  (9th  Eng.  ed.)  105. 
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entered  for  the  plaintiff.  On  a  writ  of  error,  the  Exchequer  Chamber 
affirmed  the  judgment  of  the  Common  Pleas,  except  as  to  the  demurrer 
to  the  sixth  plea,  which  plea  the  Exchequer  Chamber  declared  to  be  a 
sufficient  answer  in  law  to  the  second  count.  A  general  order  was 
made  for  the  defendants  to  pay  costs  to  the  plaintiff,  but  no  order  was 
made  to  except,  out  of  these  general  costs,  the  costs  of  the  sixth  plea 
and  the  demurrer.  The  Exchequer  Chamber  awarded  to  the  plaintiff 
costs  under  the  statute,  for  delay  in  the  execution  of  his  judgment,  by 
reason  of  the  writ  of  error. 

Held^  that  the  Court  of  Exchequer  Chamber  ought  not  to  have  awarded 
the  costs  under  the  statute,  and  ought  to  haye  excepted  the  costs  of 
the  sixth  plea  out  of  the  general  costs  awarded  to  the  plaintiff. 

In  a  declaration  against  carriers,  one  of  the  counts  averred  the  contract 
to  be  to  carry  goods  from  D.  to  L. ,  and  to  take  care  of  them  on  land- 
ing them  at  a  wharf  there,  and  to  deliver  them  to  the  plaintiff  ;  the 
defendants  pleaded  that  they  did  take  care  of  the  goods  at  the  wharf 
till  they  were  destroyed  by  fire  without  defendant's  default. 

ffeldt  a  good  plea  to  the  count. 

This  House  pronounced  the  same  judgment  which  the  Court  <^  Exchequer 
Chamber  ought  to  have  pronounced.  ' 

June  7,  10,  1844. 

This  was  an  action  of  assumpsit,  brought  in  the  Court 
*  46   of  Common  Pleas  by  Samuel  Gatlifif  against  *  Richard 
Bourne  and  others,  upon  a  contract  for  the  delivery  of 
goods.     The  declaration  contained  two  counts. 

In  the  first  count  the  plaintiff  alleged  in  substance  that  he 
delivered  to  the  defendants  certain  linen  goods  to  be  carried 
by  them  in  their  steam-vessel,  the  ^'  City  of  Londonderry," 
from  Belfast  to  Dublin,  and  there  reshipped  into  their  other 
steam-vessel  called  the  "  William  Fawcett,"  and  by  it  to  be 
TOuveyed  to  London,  and  there  delivered  in  good  order  and 
condition  (all  and  every  the  accidents  of  the  seas,  steam 
navigation  of  whatever  nature  and  kind  excepted)  unto  the 
plaintiff  or  assigns,  on  paying  for  the  same*  certain  freight 
and  charges,  with  primage  and  average  accustomed ;  that  the 
defendants  in  consideration  of  the  premises  pix)mised  to  take 
care  of,  and  safely  and  securely  carry  and  convey,  and  de- 
liver the  said  goods  and  merchandise  as  aforesaid ;  that  the 
"  William  Fawcett  *'  with  the  goods  on  board,  arrived  at  Lon- 
don ;  and  that  although  a  reasonable  time  for  the  delivery  of 
the  goods  elapsed,  and  the  defendants  delivered  part  of  them, 
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yet  they  did  not  deliver  the  residue  or  any  part  thereof,  and 
80  negligently  conducted  themselves  ivith  respect  to  it  that 
it  was  lost. 

The  second  count  in  substance  stated  a  delivery  by  the 
plaintiff  to  the  defendants,  of  linen  goods  to  be  carried  by 
the  **  City  of  Londonderry  /'  to  Dublin,  and  thence  by  the 
*^  William  Fawcett "  to  London,  and  proceeded  to  aver,  that  in 
consideration  of  the  premises  and  that  the  plaintiff,  at  the  de- 
fendants' request,  had  employed  them  to  take  care  of  the  goods 
at  the  wharf  where  they  should  be  landed  from  the  ^^  William 
Fawcett,"  and  to  convey  them  from  the  wharf  to  the  plain- 
tiff*s  place  of  business  in  Ironmonger  Lane,  and  deliver  them 
there  in  a  reasonable  time  after  their  landing,  the  de- 
fendants promised  so  to  take  care  of  *  them  at  the  *  47 
wharf,  and  convey  them  thence  to  Ironmonger  Lane, 
and  there  deliver  them ;  that  the  goods  were  landed  at 
Fenning's  wharf,  but  that  the  defendants  did  not  take  care  of 
them  there,  or  convey  or  deliver  them  according  to  their 
promise,  and  so  negligently  behaved  that  the  goods  were 
lost. 

The  defendants  pleaded  in  substance  as  follows :  —  1.  Non 
auumpserunt.  2.  To  the  first  count ;  that  they  delivered 
the  goods  according  to  promise.  8.  To  the  first  count ;  that 
the  goods  were  shipped  on  board  the  '^  William  Fawcett " 
under  the  terms  and  conditions  expressed  in  a  bill  of  lading 
(the  terms  of  which  were  set  out)  ;  that,  on  their  arrival  in 
London,  they  were  unshipped  and  deposited  upon  Fenning's 
wharf,  there  to  remain  till  they  could  be  delivered  to  the 
plaintiff  or  his  assigns,  according  to  the  bill  of  lading,  Fen- 
ning's wharf  being  a  place  where  goods  brought  in  steam- 
vessels  from  Dublin  to  London  were  usually  deposited  for  the 
use  of  the  consignee,  and  a  fit  place  for  that  purpose ;  and 
that  while  the  goods  remained  upon  the  wharf,  and  before  a 
reasonable  time  for  their  delivery  to  the  consignee  had 
elapsed,  they  were  burnt  by  an  accidental  fire  which  broke 
out  on  the  wharf,  without  any  default  of  the  defendants. 
4.  To  the  first  count ;  that  on  the*  arrival  of  the  goods  at 
London,  on  board  the  ^^  William  Fawcett,"  the  defendants 
were  ready  and  willing  to  deliver  them  to  the  plaintiff  ac- 
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cording  to  promise,  but  neither  the  plaintiff  nor  his  assigns 
were  there  ready  to  receive  them,  whereupon  the  defendants 
landed  them  on  Fenning's  wharf,  to  remain  there  till  the  plain- 
tiff or  his  assigns  should  come  and  receive  them,  or  till  they 
could  be  conveyed  or  delivered  to  the  plaintiff  or  his  assigns, 
Fenning's  wharf  being  a  place  where  goods  conveyed  by 
*  48  steam-vessels  from  Dublin  to  London  *  were  usually 
landed  and  deposited,  and  being  a  fit  place  for  that 
purpose  ;  and  that  while  the  goods  were  deposited  there,  and 
before  the  plaintiff  or  his  assigns  came  or  sent  for  them,  or  a 
reasonable  time  for  carrying  them  to  him  had  elapsed,  they 
were  burnt  by  an  accidental  fire  which  broke  out  on  the 
wharf,  without  any  default  of  the  defendants.  5.  To  the 
second  count ;  that  the  defendants  did  not  take  the  goods 
into  their  possession  for  the  purpose  stated  in  that  count. 
6.  To  the  second  count ;  that  the  goods  were  slapped  under 
the  terms  of  a  bill  of  lading  (which  was  set  out)  (a)  ;  that  on 
their  arrival  they  were  safely  landed  and  stored  at  Fenning's 
wharf,  being  a  wharf  where  goods  conveyed  in  steam-vessels 
from  Dublin  to  London  were  usually  deposited,  and  a  proper 
place  for  that  purpose,  and  remained  there  until,  &c.,  and 
afterwards  and  before  a  reasonable  time  for  conveying  them 
to  the  plaintiff  had  elapsed,  they  were  consumed  by  a  fire 
which  accidentally  broke  out  on  the  wharf,  without  any 
default  on  the  part  of  the  defendants. 

The  plaintiff  in  his  replication  took  issue  upon  the  first, 
second,  and  fifth  of  the  above  pleas.  To  the  thii*d  and 
fourth  he  demurred  specially,  and  to  the  sixth  he  demurred 
generally. 

The  Court  of  Common  Pleas,  in  Hilary  term,  1888,  gave 


(a)  The  freight  bill  contained  the  following  stipulation  :  **  Goods  not 
taken  away  within  three  days  after  landing  (or  sent  home  and  refused) 
are  stored  at  the  expense  and  risk  of  the  consignee." 

The  bill  of  lading,  after  describing  the  goods,  stated  the  contract  in 
the  following  terms  :  **  To  be  delivered  in  the  like  good  order  and  con- 
dition, at  the  aforesaid  port  of  London  (all  and  every  the  dangers  of  the 
seas,  &c.,  excepted),  unto  Mr.  Samuel  Gatliff  or  assigns,  on  paying  for 
the  said  goods  freight  and  charges  as  per  margin,  with  primage  and 
average  accustomed." 
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jadgment  for  the  plaintiff  upon  all  the  demurrers,  (a) 
The  issues  of  fact  were  tried  on  the  *  18th  November,  *  49 
1839,  before  Lord  Chief  Justice  Tindal,  when  it  appeared 
that  the  ship  arrived  at  London  at  two  in  the  afternoon  of 
Sunday,  the  28th  August,  and  was  reported  at  the  Custom- 
house at  10  o'clock  on  the  next  morning ;  the  goods  were 
landed  at  a  wharf  called  Fenning*s  wharf,  without  notice  to 
the  plaintiff,  between  the  hours  of  eleven  and  four  on  the 
29th  of  August,  and  on  that  night  were  destroyed  by  an  acci- 
dental fire. 

Evidence  oral  and  documentary  was  given  on  the  part  of 
the  plaintiff,  that  the  goods  mentioned  in  the  declaration 
were  shipped  at  Belfast,  under  two  bills  of  lading ;  that  the 
defendants  had  on  previous  occasions  conveyed  goods  by  sea 
for  the  plaintiff,  and  had  usually  delivered  to  him  a  printed 
bill  of  freight  and  charges,  which  was  in  the  ordinary  form. 
Another  printed  bill  of  freight  and  charges  was  produced, 
which  was  stated  by  a  witness  to  relate  to  some  former  deal- 
ing between  the  plaintiff  and  defendants,  and  contained  a 
blank,  of  .which  he  offered  a  parol  explanation.  The  counsel 
for  the  plaintiff  proposed  to  read  to  the  jury  this  last  men- 
tioned bill  of  freight  and  charges,  and  other  bills  of  freight 
and  charges,  and  other  bills  of  lading,  none  of  them  relating 
to  any  of  the  goods  in  question  in  this  cause,  but  to  other 
goods  conveyed  by  the  defendants  for  the  plainti^;  and  also 
to  give  parol  evidence  of  the  mode  in  which  the  defendants 
had  delivered  other  goods  conveyed  by  them  for  the  plaintiff 
from  Ireland. 

The  counsel  for  the  defendants  objected  to  the  admission 
of  such  bills  of  freight  and  charges,  and  bills  of  lading,  in  evi- 
dence ;  and  to  the  admission  of  such  parol  evidence. 

The  Lord  Chief  Justice  admitted  the  evidence,  whereupon 
the  counsel  for  the  defendants  excepted. 

*  The  evidence  for  the  defendants  chiefly  went  to   *  50 
show  that  Fenning's  wharf  was  a  proper  place  at  Avhich 
to  land  goods,  and  was  so  used  by  many  of  the  steam-vessels 
coming  to  the  port  of  London.    The  defendants'  counsel  in- 

(a)  See  4  BiDg.  N.  C.  814;  1  Arnold,  120;  5  Soott,  687. 
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sisted  thai,  on  the  whole  case,  the  defendants  were  entitled 
to  the  verdict,  and  that  the  Lord  Chief  Justice  ought  so  to 
direct  the  jury:  and  likewise  that  the  Lord  Chief  Justice 
ought  to  direct  the  jury  that  a  delivery  at  Fenning's  wharf 
was  a  8u£Scient  delivery  under  the  bills  of  lading.  And  it 
was  further,  contended  for  the  defendants,  that  if  the  goods 
comprised  in  the  bills  of  lading  could  be  considered  as  having 
been  in  the  defendants'  hands  at  all,  after  their  unshipment 
on  Fenning's  whaif,  they  must  be  considered  as  having  been 
in  their  hands  as  wharfingers  and  not  as  carriers,  and,  there- 
fore, that  they  were  not  liable  to  loss  by  accidental  fire. 

The  Lord  Chief  Justice  declined  so  to  direct  the  jury,  but 
directed  that  the  question  raised  by  the  pleadings  on  the  first 
count  of  the  declaration ;  viz.,  whether  there  had  beena  deli- 
very of  the  goods  in  the  said  first  count  mentioned,  was  a 
question  for  the  consideration  of  the  jury ;  and  that  the  jurors 
were  to  say  whether,  upon  the  whole  of  the  evidence  laid  be- 
fore them  on  both  sides,  a  delivery  at  Fenning's  wharf,  of 
goods  shipped  under  the  bills  of  lading  which  had  been  given 
in  evidence,  was  a  delivery  according  to  the  usage  and  prac- 
tice of  delivering  goods,  observed  in  the  port  of  London  ;  that 
if,  upon  consideration  of  the  evidence,  they  were  of  opinion 
that  the  delivery  at  Fenning*s  whaif  was  not  a  delivery 
under  such  bills  of  lading  according  to  such  usage  and 
practice,  then  they  were  to  find  their  verdict  for  the  plain- 
tiff, with  the  amount  of  damages  sustained  by  him  ;  but  that 
if  they  thought  the  delivery  at  Fenning's  wharf  was  a 
*61  *  delivery  under  the  bills  of  lading,  according  to  the 
usage  and  practice  observed  in  the  port  of  London, 
then  they  were  to  find  their  verdict  on  the  first  count  for 
the  defendants. 

Exceptions  were  taken  by  the  defendants'  counsel  to  this 
direction. 

A  verdict  was  found  for  the  plaintiff  on  the  first  and  second 
issues,  which  were  raised  on  the  first  and  second  pleas  to  the 
first  count.  As  to  the  issue  raised  on  the  fifth  plea,  which 
was  pleaded  to  the  second  count,  the  jurors  were  discharged 
from  giving  any  verdict.  On  the  two  issues  thus  found  for 
the  plaintiff,  the  damages  were  assessed  at  780/.  Judgment 
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was  given  for  the  plaintifiF  for  the  damages  found  by  the  jury, 
with  734/.  costs. 

On  this  judgment  the  defendants  below  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  where  the  judgment  of  the 
Court  of  Common  Pleas,  so  far  as  it  applied  to  the  demurrer 
to  the  sixth  plea,  was  reversed,  but  was  affirmed  in  other  re- 
spects, and  costs  were  awarded  to  the  plaintiff,  (a) 

This  judgment  of  the  Exchequer  Chamber  was  entered  on 
the  roll  as  follows :  — 

Whereupon  all  and  singular  the  premises  having  been  then 
and  there  considered,  &c.,  it  appeared  to  the  said  Court  of 
Exchequer  Chamber  that  there  was  no  error  in  the  record  or 
proceedings  aforesaid,  or  in  giving  the  judgment  aforesaid  as 
to  the  said  first  count  of  the  said  declaration ;  therefore  it 
was  considered  by  the  said  Court  of  Exchequer  Chamber 
there,  that  the  said  judgment  aforesaid,  in  form  aforesaid 
given  as  to  the  said  first  count,  that  was  to  say,  the  judg- 
ment in  form  aforesaid  given,  that  the  said  plaintiff 
should  recover  against  the  said  defendants  *his  said  *52 
damages,  costs,  and  charges,  amounting  in  the  whole  to 
151 6Z.,  should  be  in  all  things  affirmed,  and  stand  in  its  full 
force  and  effect,  the  said  matters  above  for  error  assigned  in 
any  ways  notwithstanding.  And  it  was  further  considered  by 
the  same  Court,  that  the  said  plaintiff  should  recover  against 
the  said  defendants  311Z.  by  the  said  Court  of 'Exchequer 
Chamber  adjudged  to  the  said  Samuel  Gatliff,  and  with  his 
assent,  according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  for  his  damages,  costs,  and  charges,  which  he 
hath  sustained  and  expended  by  reason  of  the  delay  in  the 
execution  of  the  judgment  aforesaid  as  to  the  said  first  count, 
on  pretence  of  the  prosecution  of  the  said  writ  of  error :  but 
because  it  further  appeared  to  the  said  Coui-t  of  Exchequer 
Chamber  that  the  said  plea  by  the  said  defendants  lastly 
above  pleaded,  was  sufficient  in  law,  therefore  it  was  con- 
sidered by  the  said  Court  of  Exchequer  Chamber,  that  the 
said  last  plea  was  sufficient  in  law  to  bar  the  said  plaintiff 
from  maintaining  his  said  action  against  the  said  defendants, 

(a)  3  Scott'8  New  Kep.  1;  3  Man.  k  6r.  643. 
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as  far  as  related  to  the  said  second  count,  and  that  the  said 
defendants  should  go  thereof  without  day,"  &c. 

Upon  this  judgment  the  defendants  (now  the  plaintiffs  in 
error)  brought  a  writ  of  error  to  this  House,  and  assigned 
errors  to  the  following  effect :  ^^  That  the  declaration  and  the 
matters  therein  contained  are  not,  nor  is  any  part  thereof, 
sufficient  for  the  said  S.  Gatliff  to  have  or  maintain  his  afore* 
said  action :  that  the  judgment  appears  to  have  been  given  in 
the  Common  Pleas  for  the  plaintiff,  whereas  it  ought  to  have 
been  given  for  the  defendants :  that  the  judgment  as  to  the 
first  count  of  the  declaration,  that  Gatliff  should  recover 

against  the  defendants  his  damages,  costs,  and  charges, 
*  68   amounting  in  the  *  whole  to  1616/.,  was  affirmed  by  the 

Exchequer  Chamber,  whereas  it  ought  to  have  been 
reversed :  that  it  was  adjudged  by  the  Exchequer  Chamber 
that  Gatliff  should  recover  against  the  defendants  the  sum  of 
811/.,  by  reason  of  the  delay  in  the  execution  of  the  judgment 
of  the  Common  Pleas :  that  the  direction  of  the  Judge  was 
wrong,  and  that  the  bill  of  exceptions  ought  to  have  been 
allowed."  The  prayer  concluding  this  assignment  of  errors 
was,  ^^  that  the  judgment  of  the  Court  of  Common  Pleas,  and 
the  affirmance  thereof  as  to  the  said  first  count,  for  the  errors 
aforesaid,  and  for  other  errors  in  the  said  record  and  proceed* 
ings  being,  may  be  reversed,  and  that  the  defendants  may  be 
restored  what  they  have  lost  by  reason  of  the  said  judgment 
and  affirmance  thereof." 

Mr.  Kelly  and  Mr.  J.  TT.  Smithy  for  the  plaintiffs  in  error.  — 
The  plaintiff  below  says  that  the  defendants  were  bound,  by 
the  terms  of  this  bill  of  lading,  to  deliver  the  goods  to  him 
wherever  he  might  be,  or  to  wait  a  reasonable  time  in  the 
river  till  he  sent  for  them.  The  first  question  may  be  taken 
to  )je,  whether  the  master  of  a  foreign  ship,  for  such  this  ves- 
sel must  be  considered,  can,  on  arriving  in  the  port  of  Liondon, 
land  the  goods  in  a  convenient  and  customary  place,  and  then 
be  relieved  from  responsibUity  on  their  account  ?  Here  the 
bill  of  lading  does  not  specify  the  place  of  delivery,  nor  a 
time  of  delivery,  nor  the  person  to  whom  the  delivery  must 
be  made.  The  second  question  is,  whether,  under  a  bill  of 
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lading  in  the  ordinary  form,  evidence  is  admissible  of  former 
transactions  between  the  same  parties;  that  is,  of  former 
conveyance  of  goods  by  the  same  vessel  to  the  same  con- 
signees, so  as  to  give  a  meaning  to  the  terms  of  the  bill 
of  lading  ?  These  are  the  main  *  questions  in  the  case  *  54 
itself ;  but  there  is  another  matter  arising  on  the  form 
of  these  proceedings,  and  on  which  the  plaintiffs  in  eiror  say 
that  the  judgment  ought  to  be  reversed.  The  Court  of  Com- 
mon Pleas  gave  judgment  for  the  plaintiff  below  on  demurrers 
to  three  several  plea^.  A  trial  then  occurred,  at  which  a  bill 
of  exceptions  was  tendered,  and  a  verdict  was  found,  and  a 
general  judgment  was  given  on  the  verdict  and  the  demurrers, 
and  a  general  sum  was. awarded  for  the  damages  and  for  the 
costs.  A  writ  of  error  was  then  brought  in  the  Court  of 
Exchequer  Chamber,  where  the  judgment  of  the  Court  of 
Common  Pleas  was  affirmed  as  to  two  of  the  demurrers,  but 
reversed  as  to  the  judgment  on  the  demurrer  to  the  sixth 
plea,  which  applied  to  the  second  count  only.  The  reversal 
becomes  important  in  this  way:  the  judgment  of  the  Court 
of  Common  Pleas  was  for  one  sum  for  damages  and  costs, 
and  in  that  sum  was  included  the  amount  for  the  plaintiff's 
costs  on  the  demurrer  to  the  sixth  plea.  The  Exchequer 
Chamber  ought  to  have  given  these  costs  to  the  defendants  ; 
but  in  the  judgment  there,  though  part  of  the  judgment  in 
the  Common  Pleas  was  reversed  and  part  affirmed,  yet  the 
Exchequer  not  only  did  not  give  them,  but  did  give  the 
double  costs  of  the  writ  of  error  under  the  Statute  (13  Ch.  2, 
Stat.  2,  c.  2,  §  10),  as  if  the  writ  of  error  had  been  frivolous. 

[Lord   Campbell.  —  Would  not  that  show  this  to  be  an 
appeal  for  costs?] 

No ;  it  is  the  same  as  if  the  judgment  was  bad  in  part  and 
good  in  part :  being  bad  in  part,  it  must  be  reversed.  The 
plaintiffs  in  error  therefore  ask  that  the  judgments  of  the 
Common  Pleas  may  be  reversed,  and  that  part,  at  least,  of 
the  judgment  of  the  Court  of  Exchequer  Chamber  may 
also  be  reversed,  or,  supposing  this  House  to  be  *  of  *55 
opinion  that  the  Judges  of  the  Court  of  Common  Pleas 
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were  right  on  the  question  of  the  delivery  of  the  goods,  still 
the  judgment  of  the  Court  of  Exchequer  ought  to  be  reversed, 
so  far  as  it  gives  to  the  plaintiff  in  the  action  his  costs  on  the 
demurrer,  when  the  judgment  in  his  favour  upon  the  demur- 
rers has  been  in  part  reversed.  It  is  submitted  that  this,  at 
least,  ought  to  be  done,  but  that,  in  fact,  the  whole  judgment 
is  erroneous,  and  ought  to  be  reversed. 

[Lord  Campbell.  —  Then  do  you  mean  to  contend  that 
the  master  may  land  the  goods  instantly,  and  sail  away  with 
the  next  tide  ?J 

That  is  the  point  contended  for.  Where  he  has  received 
the  goods  on  a  general  bill  of  lading,  as  in  this  case,  be  is  not 
bound'  to  give  any  notice  to  the  consignee,  who  is  himself 
bound  to  be  watching  for  their  arrival.  This  is  a  bill  of  lad- 
ing which  applies  to  all  cases  of  goods  sent  to  this  country. 
The  bill  of  lading  never  specifies  the  residence  of  the  con- 
signee ;  sometimes  it  makes  the  goods  deliverable  to  the 
shipper  or  his  assigns.  In  all  cases  whatever  they  are  made 
deliverable  to  "  assigns,"  and  it  frequently  happens  that  they 
pass  through  several  hands  before  the  arrival  of  the  ship.  It 
may  be  that  the  person  possessed  of  the  bill  of  lading  not  only 
is  not  known  to  the  master,  but  he  may  be  resident  at  Liver- 
pool, or  elsewhere  at  a  distance.  It  is  consequently  the  duty 
of  the  consignee,  or  his  agent,  to  seek  out  the  vessel  and 
demand  the  goods.  The  mode  of  proceeding  easily  enables 
him  to  do  this ;  the  usages  of  trade  in  this  particular  matter 
are  most  perfectly  understood. 

[Lord  Campbell.  —  You  must  go  the  length  of  alleging 
that  the  instant  the  master  arrives  he  may,  without  notice  to 
the  consignee,  land  the  goods.  Where  is  the  authority  for 
that  proposition  ?] 

*  56        There  ought  *  rather  to  be  a  demand  for  an  authority 
to  show  that  he  cannot  do  so. 

[Lord  Brougham.  —  The  fourth  plea  does  not  state  that 
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the  goods  were  landed  at  a  place  where  the  consignee  could 
haye  got  them  whenever  he  pleased.] 

That  is  implied  in  law.  The  plea  describes  the  place  as  a 
usual  and  accustomed  and  fit  and  convenient  place  at  "Which 
to  land  goods.  There  is  no  necessity  for  notice  of  the  mas- 
ter's intention  to  land  them. 

[The  Lord  Chanoellob.  —  Suppose  the  ship  arrives  in  the 
middle  of  the  night  ?] 

That  makes  no  difference.  Sdrman  v.  Clarke  (a)  shows 
,that  the  consignee  must  watch  the  arrival  of  the  vessel,  and 
is  not  entitled  to  notice  from  the  master.  It  is  plain  that 
ships  coming  to  the  river  cannot  remain  in  it ;  the  river 
would  be  choked  up. 

[The  Lord  Chancellor.  —  You  must  maintain  that  the 
master  may  unload  instantly,  and  put  the  goods  on  a  wharf, 
without  any  notice  to  the  owner,  or  without  a»ny  delay  on  his 
part. 

Lord  Brougham.  —  And  that  you  may  thus  throw  on  him 
the  charge  of  wharfage,  which,  on  receiving  reaaonable  no- 
tice, he  would  be  prepared  to  avoid.] 

The  captain  only  subjected  himself  to  wharfage  by  landing 
the  goods ;  the  owners  of  them  could  obtain  them  on  paying 
the  freight,  primage,  and  average,  according  to  the  bill  of 
lading.  It  will  be  impracticable  to  make  the  master  wait  till 
the  goods  are  demanded  at  the  ship's  side.  It  has  been  held 
that  the  consignee  must  watch  the  arrival  of  the  ship,  —  a 
decision  totally  opposed  to  what  is  now  supposed  to  be  the 
duty  of  the  master.  Hyde  v.  The  Trent  and  Mersey  Naviga- 
tion Company,  (()  An  undertaking  to  carry  goods  from  a 
place  to  Manchester  was  held  there  to  make  the  carriers  lia- 
ble for  a  fire  which  happened  while  the  goods  were  in  the 

(a)  4  Camp.  159.  (5)  5  T.  R.  380. 
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*  57    *  course  of  transit  to  Manchester.     The  case  is  not  in 

point,  but  the  observations  of  Lord  Kenton  are.  His 
Lordship  said :  (a)  ^'  The  owners  of  ships  bring  goods  from 
foreign  countries  to  merchants  in  London  ;  are  they  bound  to 
carry  the  goods  to  the  warehouses  of  the  merchants  here,  or 
will  they  not  have  discharged  their  duty  on  landing  them  at 
the  wharf  to  which  they  generally  come  ?  It  would  be  strange 
indeed,  if  the  owners  of  a  West  Indiaman  were  held  liable  for 
any  accident  that  happened  to  goods  brought  by  them  to  Eng- 
land, after  having  landed  them  at  their  usual  wharf."  It  is 
clear  that  he  contemplated  the  immediate  delivery  of  the 
goods  at  the  wharf ;  he  did  not  think  of  the  master  waiting  a 
reasonable  time  in  the  river  for  the  goods  to  be  demanded. 
The  point  was  put  still  more  emphatically  by  Mr.  Justice 
BuLLER,  who  said :  (6)  "  When  goods  are  brought  here  from 
foreign  countries,  they  are  brought  under  a  bill  of  lading, 
which  is  merely  an  undertaking  to  carry  from  port  to  port. 
A  ship  trading  from  one  port  to  another  has  not  the  means  of 
carrying  the  goods  on  land ;  and,  according  to  the  established 
course  of  trade,  a  delivery  on  the  usual  wharf  is  such  a  deliv- 
ery as  will  discharge  the  carrier.  In  no  case  will  be  found 
any  thing  of  the  duty  of  the  master  to  wait  for  a  reasonable 
time ;  such  a  duty  would  be  incompatible  with  business. 
Some  goods  will  be  on  the  top,  some  at  the  bottom  of  the 
vessel :  if  the  master  must  wait  a  reasonable  time,  how  can 
he  deliver  the  goods  at  the  bottom  of  the  vessel,  while  he  is 
waiting  a  reasonable  time  for  the  owner  of  the  goods  which 
have  been  stowed  at  the  top  ?    A  rule  that  he  must  wait, 

would  fetter  commerce  to  a  most  inconvenient  degree. 

*  58    Suppose  *  there  were  fifty  consignees,  all  or  the  greater 

part  might  be  put  to  inconvenience  by  waiting  the  sup- 
posed reasonable  time  for  the  owner  of  one  parcel  of  goods. 
The  master  has  a  right  to  land  the  goods  at  once,  and  the 
owner  ought  to  be  ready  on  the  arrival  of  the  vessel  to  receive 
them,  and  so  protect  himself  against  the  charge  of  wharfage. 
Mr.  Justice  Grose,  in  the  same  case,  observes :  (e)  *^  The  case 

(a)  5  T.  R.  395.  (b)  6  T.  R.  397. 

(c)  5  T.  R.  400. 
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of  foreign  goods  brought  to  this  country  depends  on  the  cus- 
tom of  the  trade,  of  which  persons  engaged  in  it  are  supposed 
to  be  cognizant.  By  the  general  custom,  the  liability  of  car- 
riers is  at  an  end  when  the  goods  are  landed  at  the  usual 
wharf." 

[The  Lord  Chancei^lor.  —  If  this  is  a  custom,  you  should 
have  averred  the  custom. 

Lord  Campbell. — Your  pleas  to  the  first  count  do  not  show 
a  performance,  nor  an  excuse  for  non-performance. 

Lord  Brougham.  —  Nor,  except  in  the  fourth  plea,  a  readi- 
ness to  deliver  i  but  there  you  have  not  alleged  a  reasonable 
time.] 

That  is  so ;  but  there  need  not  be  an  averment  of  reasonable 
time. 

[Lord  Campbell.  —  The  case  of  Hdrman  v.  Clarke  (a)  does 
not  support  your  argument.  There  is,  in  fact,  no  authority 
for  it.] 

There  ought  to  be*  an  authority  shown  for  the  other  rule. 

[The  Lord  Chancellor.  —  This  is  a  contract  to  deliver. 
The  owner  of  the  goods  is  at  London,  and  could  conveniently 
receive  notice ;  or  if  at  Liverpool  or  any  other  distant  place, 
would  have  an  agent  here,  to  whom  notice  could  "be  given. 
Can  the  master  be  discharged  by  immediately  landing  the 
cargo  without  notice?] 

He  can.    In  the  case  of  foreign  ships,  by  delivery  at  a  wharf 
in  London  the  master  is  discharged.  (6)     That  being  so,  the 
other  party  must  interpose  an  authority  to  show  that 
*  there  must  be  a  delay.     That  was  a  lawful  delivery.    *  69 
Fenning's  wharf  was  expressly  proved  at  the  trial  to  be 

(a)  4  Camp.  160. 

(6)  Abbott  on  Shipping,  261, 4th  edit 
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a  fit  aD(^  i]i8ual  and  convenient  place  for  the  landing  of  goods. 
There  is  another  passage  upon  this  point,  in  Abbott :  (a)  ^^  If 
the  consignee  sends  a  lighter  to  fetch  the  goods,  it  seems  that 
the  master  of  the  ship  is  obliged,  by  the  custom  of  the  river 
Thames,  to  watch  them  in  the  lighter  until  the  lighter  is  fully 
laden ;  and  he  cannot  discharge  himself  from  this  obligation 
by  declaring  to  the  lighterman  that  he  has  not  hands  to  guard 
the  lighter,  unless  the  consignee  consent  to  release  him  from 
the  performance  of  it.  But  it  has  been  much  contested, 
whether  the  master,  is  by  the  usage,  bound  to  take  care  of  the 
lighter  after  it  is  fully  laden,  until  the  time  when  it  can  prop- 
erly be  removed  from  the  ship  to  the  wharf."  That  passage 
shows  that  the  consignee  must  be  ready.  If  the  consignee 
does  not  wait  the  arrival  of  the  ship,  the  master  may  proceed 
at  once  to  land  the  goods,  and  to  discharge  himself  from  his 
liability  on  the  bill  of  lading,  under  the  provisions  of  which 
he  is  only  liable  for  the  carriage  of  the  goods  from  port  to 
port. 

[The  Lord  Chancellor.  —  The  captain  took  the  goods  on 
board  for  delivery  in  the  port  of  London ;  he  had  no  right  to 
change  the  risk  till  they  were  delivered.  No  answer  is  given 
to  that  part  of  the  case,  which,  therefore,  resolves  itself  into 
a  question  of  costs.] 

Then  as  to  the  second  point,  the  admission  of  the  evidence : 
The  question  is,  whether  the  evidence  given  at  the  trial,  of 
prior  transactions,  is  evidence  to  show  what  is  the  meaning  of 

this  word  ^^  delivered."  It  is  submitted  that  it  is  not 
*  60    admissible  for  such  a  purpose.     *  Evidence  was  offered 

of  transactions  of  delivery  by  carts  in  the  streets  of  Lon- 
don. It  may  be  a  question  whether  landing  at  a  wharf  is  a 
delivery  at  the  port  of  London  ;  but  the  evidence  offered  is 
of  transactions  ultra  the  bill  of  lading,  and  this  was  given 
under  the  first  count.  The  general  custom  had  not  then  been 
set  up ;  the  defendants  had  not  pleaded  any  custom.  The 
plaintiff  had  simply  put  in  a  bill  of  lading;   the  evidence 

(a)  Abbott  on  Shipping,  261,  i\h  edit. 
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offered  as  to  foi*mer  transactions  had  nothing  to  do  with  the 
bill  of  lading ;  and  this  evidence  is  to  amplify  the  conditions 
and  nature  of  the  contract.  It  comes  within  the  pase  of  Yates 
V.  Pym.  (a)  It  goes  to  show  that  under  a  contract  for  deliv- 
ery at  the  port  of  London,  for  freight,  primage,  and  average, 
the  party  is  bound,  for  freight,  primage,  and  average,  to  de- 
liver in  the  port  of  London,  and  convey  along  the  streets  to  a 
particular  place  in  the  city  of  London.  It  is  impossible  to 
give  the  contract  such  an  extended  construction.  In  Yates  v. 
Pt/m^  which  was  an  action  on  a  warranty  of  a  sale  of  prime 
singed  bacon,  evidence  was  offered  to  show  that  by  a  practice 
in  the  bacon  trade,  bacon  to  a  certain  degree  tainted  was  re- 
ceived as  prime  singed ;  and  of  another  practice,  by  which  the 
purchaser  was  precluded  from  all  remedy  if  he  did  not  dis- 
cover and  point  out  the  defect  by  an  early  day.  Lord  Chief 
Justice  GiBBS  there  said,  **  I  cannot  think  that  any  custom  of 
trade  can  be  admissible  to  prove  the  proposition  now  con- 
tended for ;  and  my  brother  Heath  (who  had  rejected  the 
evidence  at  the  trial),  for  whose  opinion  we  have  always  felt 
such  a  just  deference,  was  right  in  this,  as  he  was  in  most 
other  cases  that  ever  came  before  him."  The  contracts 
are  completely  separate.  Evidence  *  might  be  given  to  *  61 
show  what,  under  a  contract  for  delivery  in  the  port  of 
London,  was  the  usage  of  the  port  as  to  delivery  in  a  certain 
part  of  the  port,  but  not  evidence  of  what  had  been  done  in 
previous  transactions  between  these  parties  in, conveying 
goods  from  the  limits  of  the  port  to  another  place.  Suppose 
in  other  transactions  the  parties  had,  under  a  similar  contract 
to  this,  not  only  brought  the  goods  to  the  port  of  London,  but 
had  carried  them  on  to  York  and  Liverpool,  no  evidence  of 
that  fact  could  be  received  to  show  what  was  to  be  done  on  a 
single  contract  to  deliver  in  the  poi*t  of  London.  Such  evi- 
dence is,  in  fact,  to  amplify  and  enlarge  the  contract,  not  to 
give  its  terms  a  sensible  meaning.  It  is  therefore  inadmis- 
sible. 

Now  as  to  the  point  whether  the  defendants  are  liable  as 
carriers  or  wharfingers  :  If  the  goods,  when  landed  on  the 

(a)  6  Taimt  446. 
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wharf,  were  still  in  the  possession  of  the  defendants,  thej 
were  so  in  the  character  of  wharfingers,  and  not  of  carriers, 
and  this  action  is  not  maintainable  against  them.  If  the  goods 
had  been  burnt  on  board  ship,  the  master  would  not  be  liable 
under  the  statute.  The  ship-owner  contracts  to  bring  the 
goods  to  London,  and  to  deliver  them  in  the  port  of  London. 
If,  when  on  the  wharf,  the  goods  are  still  to  be  considered 
in  his  possession,  then  the  statute  protects  them,  and  he  holds 
them  as  wharfinger. 

[The  Lord  Chancellor.  —  If  he  should  wrongfully  put 
them  on  shore,  would  he  not  be  responsible  for  that  ?j 

He  might  be,  but  not  in  this  way. 

[The  Lord  Chancellor.  —  You  have  wrongfully  put  them 
on  shore ;  you  must  excuse  yourself  for  the  consequences.] 

We  excuse  ourselves  in  this  way :  we  say  he  is  not  liable 
as  a  carrier.  In  Ganide  v.  The  Proprietors  of  the  Trent 
*  62  and  Mersey  Navigation^  (a)  *  a  common  carrier  between 
A.  and  B.,  employed  to  carry  goods  to  B.  to  be  for- 
warded to  C,  carried  them  to  B.,  and  put  them  into  his 
warehouse  there,  where  they  were  destroyed  by  an  accidental 
fire  before  he  had  an  opportunity  of  forwarding  them :  he 
was  held  not  liable  for  the  loss.  In  re  Webbj  Wallington^ 
and  Others^  (5)  is  a  case  to  the  same  effect. 

In  the  second  count  there  is  an  allegation  of  a  contract  to 
convey  the  goods  from  Ireland  to  London;  but  there  is  a 
further  allegation  of  a  contract  to  convey  them  to  the  plain- 
tiff's warehouse  in  Ironmonger  Lane,  where,  on  payment 
of  the  freight  and  the  cartage,  the  goods  would  have  been 
delivered  to  the  plaintiff.  On  this  the  question  which  arises, 
is,  what  was  the  character  in  which  these  defendants  held 
the  goods  at  Fenning's  wharf  ?  Here  the  evidence,  improp- 
erly admitted  in  another  part  of  the  case,  becomes  of  impor- 
tance to  the  defendants.    The  contract  stated  in  the  second 

(a)  4  T.  R.  5S1.  (6)  8  Taunt  448. 
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count  is  to  carry  the  goods  to  Ironmonger  Lane,  and  is,  there- 
fore, wholly  distinct  from  the  other.  Under  that  count  it  is 
clear  that  after  the  arrival  in  the  port,  they  held  the  goods  as 
warehousemen  or  wharfingers  ;  and  it  may  be  contended  that 
it  was  in  performance  of  the  second  contract  that  the  goods 
were  landed.  Thei*e  was,  therefore,  no  necessity  for  them  to 
wait  for  a  demand  of  the  goods.  There  was,  in  fact,  under 
the  second  count,  no  right  of  delivery  elsewhere  than  at 
Ironmonger  Lane.  The  plaintiff  cannot  use  the  evidence 
and  reject  it ;  he  cannot  say  that  the  defendants  have  broken 
the  contract  for  delivery  at  the  port  of  London,  and  then 
charge  the  defendants  with  a  non-delivery  at  Iron- 
monger Lane.  Being  landed  *  for  the  latter  purpose,  *  63 
the  defendants  were  no  longer  in  the  character  of  car- 
riers but  of  wharfingers.  If  the  contract  is  to  convey  from 
Belfast  to  Ironmonger  Lane,  the  landing  at  Fenning's  wharf 
was  in  performance  of  that  contract.  In  some  part  of  the 
transit  the  defendants  change  their  character.  Garaide  v. 
Trent  and  MerBey  Ndvigatian  is  here  distinctly  in  point. 
When  the  goods  were  there  at  Manchester,  they  were  held 
to  be  in  the  possession  of  the  Navigation  Company  as  wharf- 
ingers, and  not  as  carriers.    It  is  exactly  so  here. 

Then  as  to  the  last  point  in  the  case,  the  error  of  the  Court 
of  Exchequer  Chamber  as  to  the  costs.  There  was  a  decla- 
ration consisting  of  two  counts :  the  first  alleged  a  contract 
to  convey  to  the  port  of  London ;  the  second  a  contract  to 
convey  to  London,  to  take  care  of  the  goods  when  landed, 
and  to  convey  them  thence  to  the  plaintiff's  place  of  business 
in  Ironmonger  Lane,  and  there  to  deliver  them.  There  were 
several  pleas.  The  first  was  the  general  issue ;  the  second 
alleged  a  delivery  ;  the  third,  a  deposit  of  the  goods  at  Fen- 
ning's  wharf,  a  place  alleged  to  be  a  fit  and  convenient  place 
for  such  a  purpose,  and  their  destruction  there  by  an  acciden- 
tal fire  without  any  default  of  the  defendants  ;  the  fourth,  the 
arrival  of  the  goods  in  Loudon  and  defendants'  readiness  to 
deliver,  but  that  the  plaintiff  was  not  ready  to  receive,  where- 
fore they  were  landed  at  Fenning's  wharf,  being  a  fit  place 
for  that  purpose,  and  there  destroyed  by  an  accidental  fire ; 
the  fifth  plea  was  a  plea  to  the  second  count,  and  denied  that 
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the  defendants  received  the  goods  for  the  purposes  stated  in 
that  count ;  the  sixth  plea  alleged  that  the  goods  were  re- 
ceived under  a  bill  of  lading  (which  was  set  out),  were 
landed  at  Fenning^s  wharf,  a  fit  place  for  that  purpose, 

*  64   and  were  there  *  destroyed  by  an  accidental  fire.    Issue 

was  taken  on  the  1st,  2d,  and  5th  pleas,  and  the  de- 
fendants demurred  specially  to  the  3d  and  4th,  and  generally 
to  the  6th  plea.  On  the  demurrers  there  was  judgment  for 
the  plaintiff,  the  Court  of  Common  Pleas  holding  that  the  3d 
and  4th  pleas  were  bad,  for  not  showing  either  that  a  reason- 
able time  had  been  allowed  to  elapse  after  the  ship's  amval, 
and  before  the  landing  of  the  goods,  in  order  to  give  time  to 
the  plaintiff  to  claim  and  receive  his  goods  from  alongside 
the  vessel ;  or  that  the  landing  of  the  goods  in  the  manner 
alleged  in  the  pleas  was  according  to  the  custom  of  the  port 
of  London.  As  to  the  6th  plea,  the  Court  held  that  during 
the  whole  of  the  time  that  the  goods  were  in  the  possession 
of  the  defendants,  they  were  in  the  situation  of  common 
carriers,  not  clothed  with  one  degree  of  responsibiUty  whilst 
taking  care  of  the  goods  at  the  wharf,  and  another  and  dif- 
ferent degree  of  responsibility  whilst  conveying  the  goods 
from  it;  and  that  consequently,  as  common  carriers,  they 
were  bound  to  deliver  the  goods  at  all  events,  except  in  the 
two  cases  of  loss  by  the  act  of  God  or  the  Queen's  enemies. 
On  the  issues  in  fact,  the  parties  went  to  trial.  There  was 
a  discharge  of  the  jury  as  to  the  issue  on  the  second  count : 
on  the  issues  raised  by  the  pleas  to  the  first  count,  the  verdict 
was  for  the  plaintiff.  Such  being  the  state  of  the  pleadings 
and  the  findings,  the  plaintiff  became  entitled  in  the  Court 
below  to  the  costs  of  the  demurrers,  under  the  3  &  4  Will.  4, 
c.  42,  §  34.  When  the  case  went  before  the  Court  of  Ex- 
chequer, the  defendants  had  judgment  on  the  sixth  plea,  and 
having  judgment  so  far  in  their  favour,  were  entitled  to  the 
costs  of  that  plea.     They  ought,  therefore,  not  only  to  have 

been  relieved  from  the  costs  of  that  plea  in  the  Court 

*  66  below,  but  to  have  received  the  costs  upon  *  it :  yet  the 

Court  of  Exchequer  Chamber  expressly  afiSrmed  the 
judgment  of  the  Court  below  as  to  all  the  costs,  and  declared, 
in  Uie  most  plain  and  direct  terms,  that  that  judgment  should 
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stand  for  ^^  damages,  costs,  and  charges,  amounting  in  the 
whole  to  1516/."  Now  as  that  sum  included  every  thing  that 
could  bj  possibility  be  payable  to  the  plaintiff  on  a  judgment 
wholly  in  his  favour,  it  included  of  necessity  those  costs 
which  had  been  incurred  on  account  of  the  demurrer  to  the 
sixth  plea.  And  in  order  to  show  more  strongly  and  dis- 
tinctly that  such  was  the  case,  the  judgment  of  the  Court  of 
Exchequer  Chamber  went  on  to  declare,  that  the  defendants, 
who  had  complained  of  the  judgment  of  the  Court  of  Com- 
mon Pleas,  should  pay  to  the  plaintiff  the  sum  of  8112.  for 
damages  and  costs  occasioned  to  him  by  reason  of  the  delay 
in  the  execution  of  the  judgment  of  that  Court.  Such  costs 
ought  not  to  have  been  awarded  to  the  plaintiff,  unless  the 
execution  of  the  judgment  obtained  by  him  had  been  upjiuly 
delayed.  There  is  no  pretence  for  presuming  that  that  was 
the  case :  indeed  the  judgment  of  the  Court  of  Exchequer 
expressly  denies  that  presumption,  for  it  declares  that  the 
sixth  plea  was  sufficient  in  law  for  maintaining  his  action.  It 
is  clear  that  this  judgment  is  bad ;  for  while  it  reverses  the 
judgment  of  the  Court  below,  as  to  part  of  the  suit  itself,  it 
gives  double  costs  for  the  delay  occasioned  by  the  writ  of 
error,  and  affirms  the  whole  of  the  judgment  of  the  Court 
below  as  to  the  costs  there. 

[Lord  Campbell.  —  What  do  you  say  ought  to  have  been 
the  form  of  the  judgment  ?] 

It  ought  to  have  reversed  the  judgment  of  the  Court  of 
Common  Pleas,  for  that  is  one  entire  judgment.  Here'  was 
one  judgment  before  the  Exchequer  Chamber  for  dam- 
ages and  costs :  it  was  erroneous  as  to  part :  it  *  was  *  66 
impossible  to  reverse  it  for  the  damages,  without  re- 
versing it  for  the  costs.  *A  part  of  these  costs  m.ust  have 
been  the  costs  on  the  demun*er  to  the  sixth  plea,  with  regard 
to  which  it  appears  by  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  that  the  judgment  of  the  Court  of  Common 
Pleas  was  erroneous.  The  judgment  for  the  costs  on  that 
plea  ought  also  to  have  been  set  aside. 
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Mr,  Erie.  —  In  point  of  fact,  these  costs  are  included  in  a 
sum  of  62.  offered  to  be  paid  back  by  the  plaintiff:  in  point  of 
law,  they  are  not  included  in  this  record.  The  Exchequer 
Chamber  affirmed  the  judgment  of  the  Court  below  on  the 
first  count.  The  plaintiff  offered  the  sum  of  6Z.  on  account 
of  the  plea  to  the  second  count ;  but  the  defendants,  in  order 
to  raise  this  question,  refused  to  accept  it. 

[Lord  Campbell.  —  Are  you  prepared  to  contend  that 
these  costs  of  the  plea,  which  the  Court  of  Exchequer  Cham- 
ber has  declared  to  be  sufficient  in  law,  are  not  included  in 
the  lUl  ?] 

They  ought  not  to  be  so  considered :  the  plaintiff  has 
offered  to  repay  them. 

The  counsel  for  the  plaintiffs  in  error  continued:  —The 
objections  on  the  matter  of  costs  are,  first,  that  costs  have 
been  wrongly  given  against  the  defendants  below ;  secondly, 
that  they  have  not  had  given  to  them  the  costs  that  they  are 
entitled  to  ;  and  thirdly,  that  they  have  been  wrongly  made 
liable  to  double  costs,  when  they  had  no  remedy  against  a 
judgment,  part  of  which  is  declared  bad,  except  that  of 
taking  it  into  a  Court  of  Error. 

This  House  has  no  power  to  set  right  what  has  been  done, 
but  must  reverse  the  judgment  of  the  Court  of  Common 

Pleas,  or  must  award  a  venire  de  novo.     The  House 
*  67    may,  perhaps,  award  such  a  judgment  as  the  *  Court  of 

Exchequer  Chamber,  as  a  Court  of  Error,  might  have 
given ;  but  not  upon  the  point  of  the  costs. 

[Lord  Campbell.  —  Whatever  the  Court  of  Common  Pleas 
might  do,  the  Exchequer  Chamber  might ;  and  this  House 
may  do  what  the  latter  Court  might  have  done.] 

That  proposition,  like  many  others,  is  not  to  be  understood 
in  vague  and  general  terms;   but  even  if  correct  as  now 
stated,  it  would  not  affect  the  question  of  the  amount  of 
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costs.  This  House  has  no  more  power  over  the  amount  of 
costs  given  in  the  Court  below  than  over  the  amount 
of  damages.  The  House  may  declare  that  a  party  is  not 
entitled  to  any  damages,  but  cannot  question  the  amount. 

[Lord  Campbell.  —  The  Court  of  Common  Pleas  cannot 
change  the  damages,  but  it  may  change  the  costs.] 

The  House  can  no  more  assume  the  functions  of  a  taxing- 
master  than  it  can  assume  those  of  a  jury.  It  cannot  tax 
costs. 

[The  Lord  Chancellor.  —  We  can  do  it  in  this  way :  we 
can  direct  our  ofiBeer  to  tax  the  costs,  upon  consultation  with 
the  taxing-officer  of  the  Court  of  Common  Pleas.] 

But  the  difficulty  here  is,  that  by  the  form  of  the  poBtea^ 
though  a  distinction  is  there  taken  between  damages  and 
costs,  yet  but  one  sum  is  given  to  cover  both.  The  judg- 
ment must,  therefore,  be  set  aside ;  Everard  v.  Patteaon^  (a) 
where  it  was  held,  that  where  an  entire  judgment  is  given 
for  the  plaintiff  on  two  counts,  one  of  which  is  bad,  the  Court 
must  reverse  it  as  to  the  bad  count. 

[Lord  Campbell^ — But  these  are  only  the  original  costs 
found  by  the  jury ;  they  are  not  the  costs  de  incremento.'} 

These  are  costs  found  by  the  Court.  The  costs  of  the 
demurrer  to  the  sixth  plea  are  those  which  were  given 
against  the  defendants,  and  those  costs  never  came 
before  a  jury.  The  judgment  of  the  Court  *  of  Com-  *  68 
mon  Pleas  ought  to  have  been  reversed  in  the  Ex- 
chequer Chamber,  and  the  proper  judgment  substituted. 
Gildart  v.  Gladstone^  (5)  the  marginal  note  of  which  is  to 
this  effect:  Judgment  having  been  given  in  the  Common 
Pleas  for  the  plaintiffs  upon  a  special  verdict  on  assumpsit, 
which  was  reversed  in  this  Court,  the  defendant  is  entitled 

(a)  6  Taunt.  625;  2  Marsh.  304. 
(6)  12  East,  638. 
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here  not  only  to  judgment  of  acquittal,  but  also  to  the  costs  of 
his  defence  in  Common  Pleas,  being  the  same  judgment  which 
the  Court  below  ought  to  have  given ;  the  defendant  in  such 
case  being  entitled  to  his  costs  by  the  Stat.  28d  Hen.  8,  c.  15. 
That  Statute  of  Hen.  8  gives  either  party  the  costs  of  a  ver- 
dict found  in  his  favour :  but  on  a  special  verdict,  the  Court 
gives  the  judgment  as  upon  the  verdict. 

[Lord  Campbell.  —  In  this  House,  though  we  may  not 
give  the  costs  of  the  appeal  to  the  Exchequer  Chamber,  we 
may  give  the  costs  which  ought  to  have  been  given  in  the 
Court,  below.] 

By  giving  the  judgment  which  the  Court  below  ought  to 
have  given,  but  in  no  other  manner.  In  GUdart  v.  Gladstone ^ 
Lord  Ellenborough  said,  (a)  "  The  Court  is  bound,  ex  officio^ 
to  give  a  perfect  judgment  upon  the  record  before  it.  In  this 
case  the  judgment  below  was  given  for  the  plaintiffs  upon  a 
special  verdict,  where,  of  course,  there  was  an  alternate  find- 
ing by  the  jury,  according  as  the  Court  should  be  of  opinion 
that  the  verdict  and  judgment  ought  to  have  been  for  the 
plaintiffe  or  for  the  defendant.  This  Court  having  then  been 
of  opinion  that  the  judgment  of  the  Court  of  Common  Pleas 
was  erroneous,  and  ought  to  have  been  for  the  defendant 
below,  which  would  have  entitled  him  there  to  his  costs  on 

the  verdict  as  found  for  him,  we  should  not  do  him  all 
*  69    the  justice  which  he  is  entitled  to  *  receive  upon  the 

record  now  before  us,  if  we  did  not,  upon  reversing  the 
judgment  below,  give  the  same  judgment  which  the  Court 
below  ought  to  have  given ;  which  is  a  judgment  for  the 
costs  of  his  defence  in  that  Court,  as  well  as  a  judgment  of 
acquittal."  That  being  so,  how  could  the  Exchequer  Cham- 
ber give  double  costs  against  the  defendants  ?  A  wrong 
judgment  had  been  given  against  them,  and  they  had  no 
means  to  correct  it  but  by  a  writ  of  error.  The  defendants 
were  not  wrong  in  bringing  up  the  whole  record,  when  in 
fact  they  only  complained  of  part  of  it :  they  could  not  get 

(a)  12  East,  671. 
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that  bad  part  corrected  but  by  a  writ  of  error,  which  of  neces- 
sity brought  up  the  whole  of  the  judgment. 

[The  Lord  Chancellob.  —  That  point  is  quite  clear.] 

The  order  for  the  defendants  to  pay  double  costs  was,  there* 
fore,  erroneous. 

As  to  the  costs  on  the  demurrer,  the  defendants  were  en-> 
titled  to  them  before  the  8  &  4  Will.  4.  They  were  entitled 
to  costs  under  the  Statute  of  Anne :  HuUock  on  Costs ;  (a) 
but  they  were  also  entitled  under  the  8  &  4  Will.  4.  The 
statutes  under  which  the  defendants  claim  the  costs  are,  the 
8  H.  7,  c.  10  ;  the  19  H.  7,  c.  20 ;  the  13  C.  2,  Stat.  2,  c.  2, 
§  10 ;  and  the  4  Anne,  c.  16,  §  25.  All  these  statutes  give 
costs  to  a  defendant  in  error,  by  reason  of  the  wrongful  delay 
of  execution.  Now,  as  error  cannot  be  brought  on  part  of  a 
record,  but  the  whole  record  must  be  brought  up  though  only 
a  part  of  it  may  be  really  impeached,  the  execution  is  shown 
to  have  been  lawfully  delayed  when  that  part  is  declared  to 
be  bad,  and  the  delay  is  no  fault  of  the  party  who  takes  the 
case  into  error,  for  he  was  obliged  to  do  that  in  order  to  get 
the  bad  part  reversed. 

The  Lord  Chancellor.  —  There  is  no  foundation 
*for  the  objection  to  the  direction  of  the  Judge  respect-  *  70 
ing  the  admissibility  of  the  evidence.  That  evidence 
was  not  offered  for  the  purpose  cff  extending  or  narrowing 
the  contract,  or  in  any  way  changing  it ;  but  for  the  purpose 
of  meeting  a  case  which  might  be  made  on  the  other  side  to 
establish  a  custom  of  delivery  at  a  wharf.  It  was  to  explain 
the  meaning  of  the  contract,  by  showing  what  had  been  the 
meaning  of  the  parties.  It  is  said  that  the  evidence  offered 
was  that  of  instances  of  individual  contracts.  Be  it  so.  That 
does  not  rendet  the  evidence  the  less  admissible :  it  may  be 
open  to  observation  upon  that  ground,  but  it  is  not  inadmis- 
sible. With  respect  to  the  other  point,  I  desire  to  express 
my  opinion  in  concurrence  with  the  other  noble  and  learned 

(a)  Page  102. 
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Lords  now  present,  that  the  contract  was  to  deliver  to  the 
consignee  in  the  port  of  London ;  instead  of  this  delivery 
taking  place,  the  goods  were  placed  on  the  wharf.  It  was 
necessary  to  aver  something  to  show  that  that  was  a  delivery 
to  the  party  entitled ;  but  nothing  of  that  sort  is  averred. 
I  agree,  therefore,  on  these  two  points  with  the  Judges  in 
the  Court  below ;  the  only  remaining  question  is  as  to  the 
costs. 

Lord  Campbell.  —  The  fourth  plea  is  clearly  bad.  It  pro- 
fesses to  show  some  excuse  for  the  non-performance  of  the 
contract,  but  it  shows  none.  It  does  not  even  show  that  a 
reasonable  time  was  given  to  the  owner  to  come  and  receive 
the  goods,  and  it  does  not  make  out  any  right  of  the  captain 
to  land  them,  at  the  very  instant  of  his  arrival  on  the  wharf. 
I  think  that  the  evidence  was  admissible.  It  did  not  seek  to 
extend  the  liability  of  the  ship-owner,  but  only  to  explain  the 
meaning  of  the  parties  at  the  time  of  entering  into  the  con- 
tract. 

Lord  Brougham.  —  I  do  not  doubt  that  the  evidence 
*  71  *  was  admissible  to  explain  the  meaning  of  the  parties. 
It  did  not  go  to  extend  the  liability  of  the  ship-owner. 
A  party  may  properly  in  this  way  anticipate  objections,  and 
introduce  evidence  of  this  sort,  which  if  he  delayed  to  produce 
at  that  moment  would  afterwards  be  shut  out. 

Mr.  Erie  and  Mr.  Crompton^  for  the  defendant  in  error.  — 
So  far  as  the  case  now  stands,  it  appears  that  the  defendants 
have  brought  error  on  a  purely  technical  objection ;  an  (Brror 
in  making  up  the  judgment  in  the  Court  of  Exchequer 
Chamber.  There  it  was  never  once  attempted  to  maintain 
the  sixth  plea ;  that  plea  was  treated  as  off  the  record.  An 
offer  to  pay  the  costs  of  the  sixth  plea  was  made  and  refused, 
and  yet  on  account  of  that  plea  the  defendants  now  attempt 
to  subvert  the  whole  of  the  proceedings.  The  plaintiff  con- 
tends that  the  judgment  is  on  the  first  count  alone,  and  that 
no  objection  existing  to  that  count,  and  the  pleas  to  it  being 
insufficient,  the  judgment  ought  to  be  affirmed.  This  is  a 
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writ  of  error  from  a  judgment  of  affirmance :  it  is  an  interloc- 
utory judgment  only ;  the  writ  of  error  shows  that.  —  (He 
read  it.)  In  such  a  case  as  this,  the  course  of  practice  has 
been  for  the  taxing-officer  to  ascertain  on  whose  side  the  bal- 
ance of  the  costs  has  been,  and  to  tax  accordingly.  He  has 
done  so  here,  and  only  an  aggregate  sum  is  stated  on  the  face 
of  the  record. 

[LoBD  Campbell.  —  Does  the  record  from  the  Exchequer 
Chamber  take  no  notice  of  the  sixth  plea  ?j 

Nothing  more  than  an  interlocutory  judgment  ever  does. 

[Lord  Campbell.  —  There  could  be  none  but  an  interlocu- 
tory judgment  on  a  demurrer.] 

Suppose  the  Court  had   determined   that  the  defendant 
should  have  costs,  and  he  had  had  them,  the  record 
would  have  been  the  same  then  *  as  now.  ♦  72 

[The  Lord  Chancellor.  —  Then  you  say  that,  as  there  is 
an  aggregate  sum  for  costs  on  the  face  of  the  record,  we  can- 
not ascertain  in  what  way  that  sum  was  made  up,  and  there- 
fore cannot  vary  them.] 

That  is  so.  Unless  this  is  a  statutable  judgment,  it  cannot 
be  shown  how  the  costs  have  been  allowed.  The  Statute  of 
Anne  requires  that  the  Court  shall  allow  them.  In  the  8  &  4 
Will.  4,  c.  42,  it  is  declared  that  the  Court  shall  give  judg- 
ment for  the  costs. 

[The  Lord  Chancellor.  —  Then  a  judgment  on  demurrer 
says  nothing  about  the  costs ;  all  mention  of  them  is  reserved 
till  the  final  determination  of  the  case.  There  is  unica  taxation 
and  we  cannot  know  how  the  different  sums  are  disposed  of. 
But  what  is  the  case  where  nothing  is  done  by  the  party ; 
where  there  are  two  issues,  one  of  law  and  one  of  fact,  and 
the  party  does  not  proceed  with  the  issue  of  fact  ?  Suppose, 
for  instance,  that  each  party  should  agree  that  the  juiy  should 
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be  discharged,  but  still  there  existed  a  judgment  on  demurrer, 
which  had  been  decided  in  favour  of  the  plaintiff,  to  whom 
would  the  costs  be  given  ?j 

To  the  plaintiff;  if  there  were  but  one  count  and  one  issue. 
It  has  been  decided  that  the  plaintiff  below,  where  there  are 
more  issues  than  one,  is  not  entitled  to  judgment  for  him  tiU 
the  issue  has  been  tried ;  Burdon  v.  Flower^  (a)  in  which  it 
was  held  that  where  a'  party  gets  judgment  on  a  demurrer, 
and  does  not  take  down  the  issues  of  fact  for  trial,  or  does 
take  them,  but  by  consent  a  juror  is  withdrawn,  he  cannot 
obtain  the  costs  of  the  demurrer. 

[Lord  Campbell.  —  There  is  never  a  specific  award  of 
costs  on  a  demurrer;  there  is  a  final  award  of  costs.! 

Then  the  argument  on  the  other  side  is  fatal  to  itself;  for 
it  shows  that  the  Master  gives  a  final  balance,  and  the 
*  73  only  award  *  of  costs  would  be  in  favour  of  the  party 
who  is  entitled  to  the  balance.  In  a  case  of  trespass, 
where  a  right  of  way  was  pleaded  for  the  defendant,  many 
witnesses  would  be  necessary :  if  there  was  a  verdict  for  the 
defendant  on  the  justification,  he  would  be  entitled  to  judg- 
ment on  the  whole  record.  The  award  of  costs  would  be  for 
the  plaintiff,  after  deducting  the  costs  due  to  the  defendant. 
The  party  might  have  asked  the  Court  below  to  review  the 
taxation ;  he  ought  not  to  come  to  this  House  for  that  pur- 
pose. This  House  can  only  look  at  the  whole  record,  and 
will  not  receive  an  appeal  for  costs. 

[Lord  Brougham.  —  That  is  so  where  granting  or  refusing 
costs  is  a  question  of  discretion ;  but  where  there  is  a  ques- 
tion of  law  affecting  the  costs,  that  is  a  ground  of  appeal. 
Where  there  is  a  bond  fide  cause  of  appeal,  costs  may  be 
considered.] 

But  the  House  must,  in  such  a  case,  have  regard  to  the 

(a)  7  Dowl.  P.  C.  786. 
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record.  Here  there  is  interlooutory  judgment  on  three  pleas ; 
two  to  the  first  count,  one  to  the  second  count ;  then  there  is 
an  issue  in  fact,  on  which  the  jurors  have  found  for  the  plain- 
tiff, and  the  costs  and  charges  on  that  issue  upon  the  first 
count  are  assessed  at  40«.  A  discharge  of  the  jury  is  a  com* 
promise  of  the  action;  neither  party  can  have  costs  there. 
Suppose  there  are  only  two  counts  in  a  declaration,  and  three 
pleas,  two  of  fact  and  one  of  law ;  that  the  one  of  law  is 
determined  for  the  plaintiff,  and  the  two  of  fact  are  tried, 
but  the  jurors  are  discharged,  the  defendant  could  not  get  a 
judgment  for  costs  on  that.  The  Court  has  a  right  to  con- 
sider each  count  as  a  separate  cause  of  action,  and  each  plea 
as  a  separate  defence*  Till  there  is  a  final  judgment  On  the 
second  count,  nothing  can  be  done  as  to  the  costs.  It  cannot 
be  said  that  the  costs  given  here  are  given  in  respect  of 
that  *  count ;  they  were  given  as  costs  in  the  cause.  *  74 
The  plaintiff  had  received  52. ;  the  moment  the  judg- 
ment in  the  Exchequer  Chamber  was  prcmounced,  6L  were 
tendered  back  to  the  defendants.  The  record  is  much 
stronger  than  has  yet  been  stated.  The  second  count  hav- 
ing been  left  undetermined,  there  were  no  damages  in  respect 
of  that  count.  The  judgment,  therefore,  on  the  record  Is, 
^^  considering  that  the  plaintiff  has  a  right  to  recover  40^.  for 
hb  costs  and  charges,  and  also  784Z.  for  his  costs  of  increase." 
The  verdict  is  confined  to  one  count,  the  costs  found  by  the 
jury  are  confined  to  that  count,  and  the  costs  of  increase  are 
confined  to  the  count  found  by  the  jury.  So  the  matter  stood 
in  the  Common  Pleas.  It  was  stronger  in  the  Exchequer 
Chamber,  for  there  the  plaintiff's  recovery  of  costs  and 
charges  was  specially  confined  to  the  first  count.  The  words 
of  the  judgment  are  these :  ^^  There  was  no  error  in  the  record 
or  proceedings  aforesaid,  or  in  giving  the  judgment  aforesaid, 
as  to  the  said  first  count  of  the  said  declaration ;  therefore  it 
was  considered  by  the  said  Court  of  Exchequer  Chamber 
there,  that  the  judgment  aforesaid,  in  form  aforesaid  given^ 
as  to  the  said  first  count,  that  the  said  plaintiff  should  recover 
against  the  said  defendants  his  damages,  costs,  and  charges, 
amounting  in  the  whole  to  1,516Z.,  should  be  in  all  things 
affirmed.    And  it  was  further  considered  that  the  said  plain- 
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tiff  should  recover  against  the  said  defendants,  according  to 
the  form  of  the  statute,  &c.,  his  damages,  costs,  and  charges, 
which  he  hath  sustained  and  expended  by  reason  of  the  delay 
in  the  execution  of  the  judgment  aforesaid,  as  to  the  said  first 
coimt,  on  account  of  the  prosecution  of  the  said  writ  of  error : 
but  because  it  further  appeared  to  the  said  Court  of  Ex- 
chequer Chamber  that  the  plea  by  the  defendants  lastly 
*  75  above  pleaded,  was  sufficient  *  in  law,  as  far  as  related 
to  the  said  second  count,  and  that  the  said  defendants 
should  go  thereof  without  day."  And  this  judgment  was 
certified  into  the  Common  Pleas,  that  that  Court  might  award 
such  further  proceedings  as  were  necessary  on  that  recoitl. 
This  judgment  shows  that  the  two  counts  were  most  carefully 
separated  from  each  other,  and  that  the  award  of  double  costs 
was  not  made  in  respect  of  a  general  judgment,  which  might 
have  been  given  upon  the  bad  as  well  as  the  good  count,  but 
in  respect  of  the  count  which  the  Court  of  Exchequer  Chamber 
at  the  time  pronounced  to  be  good  and  to  be  unanswered,  and 
which  has  just  been  affirmed  by  this  House.  On  such  a  judg- 
ment where  there  was  an  award  of  damages  and  costs,  and 
the  plaintiff  was  kept  out  of  them  by  the  defendants'  writ 
of  error,  and  had  therefore  a  clear  right  to  costs  under  the 
statute,  for  costs  of  increase  must  be  taken  with  respect  to 
damages  assessed  by  the  jury.  Frederick  v.  Lookup^  (a) 
Eardley  v.  ISimcoek.  (6) 

[Lord  Campbell.  —  Did  the  judgment  of  the  Court  of 
Common  Pleas  include  the  costs  of  the  sixth  plea  ?  for  if  it 
did,  there  does  not  seem  to  have  been  any  rectification  of  that 
error.] 

The  House  cannot  presume  either  way  in  this  case.  The 
termination  of  the  judgment  of  the  -Exchequer  Chamber 
shows  that  if  the  judgment  on  the  sixth  plea  was  a  judgment 
as  to  costs,  it  was  interlocutory,  and  error  lies  not  upon  an 
interlocutory  judgment.     Samuel  v.  JUdin.  (c)     The  judg- 

(a)  4  Burr.  2018.  (6)  Cro.  Jac.  686. 

(c)  6  East,  333. 
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ment  of  affirmance  is  that  which  is  brought  before  this  House, 
yet  the  judgment  of  reversal  is  erroneous,  if  the  argument  on 
the  other  side  is  right ;  for  that  argument  is,  that  the 
Exchequer  Chamber  ought  to  award  costs  on  *  reversal.  *  76 
The  judgment  of  the  Court  of  Exchequer  Chamber 
need  not  do  that,  for  it  contains  a  reference  back  to  the  Court 
of  Common  Pleas  to  do  what  was  proper.  It  is  impossible  to 
alter  the  judgment.  In  a  case  of  TawnsM  y.  King^  (a)  there 
was  a  writ  of  error  on  one  plea,  leaving  thirty-nine  other 
pleas  unanswered.  There  Mr.  Baron  Parke  called  attention 
to  the  &ct  that  the  Court  had  no  jurisdiction,  as  thirty*nine 
issues  were  left  undetermined.  It  is  the  same  here.  If  it 
had  become  matter  of  argument,  it  would  have  been  clear 
that  a  cause  of  action  was  left  undetermined  on  the  second 
count. 

[Lord  Campbell.  —  If  the  sixth  plea  was  good,  there  was 
an  end  of  the  plaintiff's  right  of  action  under  that  plea ;  he 
was  barred ;  there  was  no  occasion  to  try  an  issue,  for  then 
there  was  a  good  plea  to  the  whole  declaration.] 

That  was  the  point  argued  in  Toum$all  v.  King^  but  the 

Court  thought  otherwise. 

< 

[Lord  Campbell.  —  If  the  jurors  are  discharged  upon  some 
of  the  counts,  but  find  upon  others,  is  not  that  a  finding  ? 

The  Lord  Chancellor.  —  Suppose  the  parties  had  gone 
down  again  after  the  Exchequer  Chamber  had  decided  the 
sixth  plea  to  be  good,  to  be  a  plea  which  was  a  complete 
answer  to  the  claim  of  the  plaintiffs :  what  would  then  be  the 
use  of  a  finding  on  the  issue  of  fact  on  that  plea  ?] 

It  would  affect  the  costs. 

[The  Lord  Chancellor.  —  What  is  stated  on  the  record 
with  respect  to  the  issue  in  fact,  on  the  second  count  ?} 

(a)  Not  reported. 
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That  the  jurors  were  discharged. 

[Lord  Campbell.  —  The  second  count  is  put  as  containing 
a  separate  cause  of  action :  there  is  a  plea  to  the  second  count 
which  has  been  held  sufficient ;  why  should  not  there  be  costs 
in  respect  of  that  ?] 

Because  there  are  other  pleas  to  that  count. 

•77       [LoBD  Campbell.  —  *  Suppose  there  had  been  no 
other  plea  to  the  second  count,  and  the  Common  Pleas 
had  said  that  it  was  bad,  and  the  Exchequer  Chamber  said  it 
was  good,  how  must  the  judgment  be  entered  ?] 

If  the  judgment*  of  the  Common  Pleas  on  that  plea  had 
been  a  final  judgment,  the  Exchequer  Chamber  would  have 
reversed  it.  If  the  judgment  in  the  Exchequer  Chamber,  of 
reversal,  was  wrong  upon  this  point,  it  is  not  now  brought 
before  this  House ;  for  in  the  assignment  of  errors  there  is  no 
demand  of  costs  upon  the  sixth  plea.  Indeed,  so  far,  the 
defendants  ask  for  that  judgment  to  be  affirmed.  And  in 
their  reasons  for  this  House  affirming  the  judgment  of  the 
Exchequer  Chamber,  so  far  as  it  reverses  the  judgment  of  the 
Common  Pleas,  they  only  say  that  this  House  should  do  so, 
^*  because  it  appears  that  the  defendants  were  bailees,  not 
responsible  for  loss  by  accidental  fire.''  There  is,  therefore, 
no  complaint  before  the  House  on  the  award  of  costs  on  the 
sixth  plea. 

[The  Lord  Chancellor.  —  But  was  it  not  the  duty  of  the 
Exchequer  Chamber  to  give  judgment  on  that  plea  ?] 

Tes ;  on  the  prayer  of  the  party,  but  not  of  its  own  accord. 
The  state  of  the  record  shows  that  there  could  not  be  any 
decision  till  the  issue  in  fact  was  determined.  Thus,  if  there 
is  one  count  to  which  there  are  three  pleas,  and  the  first  is 
demurred  to,  and  issue  taken  on  the  two  others,  and  the 
demurrer  is  determined  for  the  plaintiff,  and  the  jurors  are 
discharged  as  to  the  issues  in  fact,  there  can  under  such 
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circumstances  be   no  judgment,  for  there  is  no  final  de- 
cision. 

Now,  as  to  the  point  whether  the  Court  of  Common  Pleas 
was  right  as  to  the  sixth  plea :  that  plea  was  pleaded  to  the 
second  count,  which  sets  forth  an  absolute  contract  to  deliver 
at  Ironmonger  Lane.  The  Court  of  Exchequer  Cham- 
ber thought  that  it  did  not  appear  *  on  that  count  that  *  78 
the  defendants  were  common  carriers,  and  it  therefore 
reversed  the  judgment  of  the  Court  of  Common  Pleas  ;  but 
that  opinion  was  erroneous.  It  is  not  necessary  to  state  in 
terms  that  a  party  is  a  common  carrier.  Here  the  defendants 
were,  beyond  all  doubt,  shown  to  be  common  carriers  till  their 
arrival  in  the  port  of  London ;  but  if  so,  then,  as  the  contract 
is  entire,  they  were  common  carriers  till  the  actual  delivery 
of  the  goods.  Hyde  v.  The  Trent  and  Mersey  Company  (a)  is 
decisive  on  that  point.  Abbott  on  Shipping  (i)  shows  the 
right  of  the  master  to  detain  the  goods  for  freight,  and  it 
speaks  of  his  landing  them  at  a  wharf,  with  instructions  to 
the  whaifinger  not  to  deliver  th^m  till  the  freight  is  paid,  — 
a  matter  which  shows  th^  goods  there  to  be  still  in  his  custody 
and  possession ;  and  the  case  of  Bishop  v.  Ware  (c)  estab- 
lishes that  the  master  of  a  ship  has  no  general  right  to  detain 
the  goods  for  wharfage  :  so  that  it  appears  clearly  that  if  he 
lands  ihem  on  a  wharf  for  his  own  purposes,  he  must  himself 
bear  the  charges  thus  incurred,  and  must  consequently  be 
treated  as  responsible  for  the  goods  while  they  remain  on  the 
wharf  where  he  has  placed  them,  in  the  same  manner  as  if, 
instead  of  placing  them  there,  he  had  kept  them  in  his  own 
ship.     CoaU  v.  Chaplin  Qd)  confirms  this  view  of  the  case. 

[Lord  Campbell.  —  But  under  the  second  count,  the  con- 
tract to  carry  to  Ironmonger  Lane  is  an  entirely  new  contract. 
The  first  contract  had  been  satisfied  so  far  as  stated  in  that 
count,  by  bringing  the  goods  to  the  wharf.] 

It  is  but  one   contract,  though   there  are  two  duties  to 

(a)  5  T.  R.  889.  (b)  5  edit.  246;  6  edit.  331. 

(e)  8  Gamp.  860.  (d)  3  Q.  B.  483. 
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be  performed  under  it.  Garnde  y.  The  Trent  Navigor 
*  79   Hon.  (a)     To  make  that  *  case  applicable  to  such  a 

count,  it  is  not  necessary  to  declare  in  terms  against 
the  defendants  as  common  carriers.  Pozzi  ▼.  Shipton.(V) 
That  may  be  implied,  and  here  it  is  expressly  stated  that 
they  were  owners  of  a  ship  used  by  them  for  the  conveyance 
of  goods,  —  a  statement  that  is  equivalent  to  declaring 
against  the  owner  of  a  coach  used  for  the  conveyance  of 
passengers,  which  in  Ansell  v.  Waterhou%e  (c)  was  held  suffi- 
cient. There  is  an  absolute  promise  alleged  in  the  second 
count,  and  the  plea  does  not  bring  the  defendants  within  the 
exceptions  allowed  by  law  to  such  a  promise.  Where  the 
contract  is  absolute,  the  defendants  must  establish  the  excep- 
tion, as,  where  it  is  exceptive,  the  plaintiff  must  allege  it  to 
be  so,  or  it  will  be  a  variance.  Latham  v.  Rutley.  {d)  The 
judgment  of  the  Court  below  ought  to  be  affirmed. 

Mr.  Kelly ^  in  reply.  —  Burdon  v.  Flower  (i)  is  not  in  point ; 
there  was  no  final  judgment  in  that  case.  Costs  of  a  demurrer 
may  be  given  to  a  plaintiff  succeeding  on  it,  though  on  the 
issue  he  may  afterwards  be  nonsuited,  or  have  a  verdict 
against  him.  Duberley  v.  Page,  (jg)  The  costs  are,  thei:efore, 
not  discretionary,  but  of  right.  The  moment  the  Court  of 
Exchequer  Chamber  determined  that  the  defendants  were 
entitled  to  judgment  on  the  demurrer  to  the  sixth  plea,  they 
became  entitled  to  be  relieved,  not  only  against  the  erroneous 
judgment  of  the  Common  Pleas,  but  against  the  costs  conse- 
quent thereon.  The  form  of  the  assignment  of  errors  cannot 
deprive  the  defendants  of  this  right,  for  an  assignment  of 
errors  is  not  required  to  be  as  technical  and  precise  as  a  bill 
of  exceptions. 

June  11. 
♦80       •The  Lord  Chancellor.  —  This  interlocutory  judg- 
ment on  the  demurrer  is  meiged  in  the  final  judgment 
given  in  this  case.     Wherever  there  is  a  final  judgment  on  the 

(a)  4  T.  R.  581.  {h)  8  Ad.  &  El.  063. 

(c)  6  M.  &  Sel.  885.  (J)  2  B.  &  C.  20. 

(€)  7  DowL  P.  C.  788.  (^)  2  T.  R.  891. 
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whole  record,  that  is  the  judgment  to  which  we  refer.  The 
judgment  we  are  asked  to  reverse  is  the  judgment  for  the  7002. 
We  have  already  expressed  our  opinion  upon  the  first  point  in 
this.  case.  We  have,  therefore,  nothing  to  do  now  but  to 
dispose  of  the  last.  There  is  a  judgment  after  verdict  in  the 
Court  of  Common  Pleas,  and  that  judgment  is  reversed  by  a 
judgment  in  error  in  the  Exchequer  Chamber  as  to  part. 
That  shows  that  the  plaintiff  were  justified  in  bringing  their 
writ  of  error ;  and  that,  of  course,  frees  them  from  the  costs 
given  on  the  writ  of  error,  the  Sill. 

Lord  Campbell.  —  I  am  of  the  same  opinion.  I  am  bound 
to  suppose  that  the  Court  of  Error,  the  Court  of  Exchequer 
Chamber,  thought  the  merits  to  be  with  the  defendant  in  error 
as  to  the  greater  part  of  the  subject  of  the  writ  of  error.  I 
am  of  opinion  that  the  fourth  plea  is  defective,  and  that  there 
was  nothing  in  the  bill  of  exceptions.  On  the  justice  of  the 
case,  therefore,  the  merits  were  with  the  defendant  in  error  ; 
but  if  the  Court  of  Common  Pleas  was  right  in  the  decision 
on  the  sixth  plea,  it  was  bound  to  give  the  plaintiff  the  costs 
of  the  demurrer  to  that  plea,  when  final  judgment  was  pro- 
nounced. If  it  was  the  duty  of  the  Court  to  do  this,  we 
must  assume  that  the  Judges  of  that  Court  did  their  duty. 
I  believe  that,  in  fact,  they  did  so.  The  costs  de  incremento 
are  only  the  additional  costs  that  are  to  be  given  to  the 
party  entitled  to  final  judgment,  and  we  must  assume  that 
they  were  given  to  the  plaintiff  in  the  Common  Pleas. 
But  the  judgment  of  that  Court  was  partly  reversed  in 
the  Court  of  Exchequer  Chamber,  when  the  sixth 
*  plea  was  held  sufficient.  I  think  that  the  Court  of  *  81 
Exchequer  Chamber  was  right  in  that :  for  the  second 
count,  to  which  that  plea  was  pleaded,  set  forth  a  contract 
with  the  defendants,  not  as  common  carriers,  but  merely  with 
them  as  bailees  for  hire  and  reward  to  do  a  particular  act ; 
and  with  the  exception  of  an  accidental  fire,  for  which  in  that 
character  they  were  not  liable,  that  plea  shows  that  they  were 
not  guilty  of  negligence.  The  Exchequer  Chamber  rightly 
decided  that  the  sixth  plea  was  good :  then  it  ought  to  have 
relieved  the  defendants  from  the  costs  with  which,  by  the 
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judgment  of  the  Common  Pleas,  they  were  charged  in  respect 
of  that  sixth  plea.  We  are  now  in  the  situation  in  which  the 
Court  of  Exchequer  Chamber  was  when  it  gave  that  judg- 
ment ;  therefore,  as  far  as  the  costs  of  that  demurrer  are  con- 
cerned, we  think  that  the  defendants  must  be  relieved  from 
the  payment  of  them.  But  it  is  said  that  they  cannot  now 
be  relieved  from  paying  the  costs  of  the  demurrer ;  because, 
when  the  prayer  of  the  writ  of  error  is  looked  at,  they  appear 
to  make  no  complaint  of  the  judgment  of  the  Court  of  Ex- 
chequer Chamber,  in  respect  of  that  Court  not  having  awarded 
them  the  costs  of  that  demurrer.  Still  I  think  the  Exchequer 
Chamber  ought  to  have  done  so ;  and  then,  are  we  not  to  cor- 
rect that  grievance  unless  it  is  pointed  out  by  the  assignment 
of  error  ?  for  there  is  no  assignment  of  error  on  that  point. 
There  is  an  assignment  of  error  respecting  the  costs  in  the 
Exchequer  Chamber  itself ;  because  it  states,  ^^  that  the  sum 
of  811i.,  by  the  Court  of  Exchequer  Chamber,"  &c.  (His 
Lordship  read,  from  the  assignment  of  error,  down  to  the 
words,  "  therefore  in  that  there  is  manifest  error.")  It  is  there- 
fore pointed  out  to  the  House  as  manifest  error,  that  the 
*  82  8112.  costs  were  awarded ;  and  I  think  it  is  *  manifest 
error,  because  the  Court  of  Exchequer  Chamber  having 
partly  reversed  the  judgment  of  the  Court  of  Common  Pleas, 
the  Judges  of  the  Court  of  Exchequer  Chamber  had  no  power 
by  law  to  give  damages  as  against  plainti£b  in  error,  whose 
assignment  of  error  was  held  to  be  correct.  So  far,  therefore, 
we  must  correct  the  judgment  of  the  Court  of  Exchequer 
Chamber.  In  these  two  respects,  —  the  costs  with  which  the 
defendants  were  charged  upon  the  demurrer  to  the  sixth  plea, 
and  the  costs  with  which  they  were  charged  by  the  Court  of 
Exchequer  Chamber  for  having  brought  the  writ  of  error, 
though  they  had  in  part  succeeded  upon  it,  —  so  far,  I  think, 
we  must  correct  the  judgment  that  has  been  pronounced.  As 
to  all  the  rest,  it  will  be  affirmed.  As  to  the  form  in  which 
this  is  to  be  done,  — 

Mr.  Kelly.— We  will  not  trouble  your  Lordships  with  that. 
We  understand  the  substance  of  your  judgment  to  be,  that 
some  deduction  is  to  be  made  by  reason  of  the  costs  upon  this 
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sixth  plea:  the  plaintiff's  costs,  the  sum  mimi$  that  amount, 
will  be  paid,  and  then  there  will  be  no  necessity  for  any  further 
judgment  at  all. 

Lord  Campbell.  —  For  the  sake  of  the  regularity  of  our 
proceedings,  there  must  be  a  judgment  entered  up ;  and  if 
Mr.  Orompton  will  suggest  the  form  in  which  he  thinks  it 
ought  to  be,  we  will  consider  it. 

The  Lord  Chancellor.  —  We  must  reverse  the  judgment 
of  the  Exchequer  Chamber,  so  far  as  relates  to  the  awarding 
of  the  sum  of  Sill,  as  damages  and  costs  for  the  delay  occa- 
sioned by  the  writ  of  error.  The  damages  and  costs  awarded 
by  the  Court  of  Common  Pleas  must  be  reduced  by  the  costs 
of  the  6th  plea,  which  are  found  at  a  certain  sum,  — 

*  Mr.  Crompton.  —  At  the  sum  of  51. :  the  judgment  •  88 
will  be  affirmed  in  other  respects. 

The  Lord  Chancellor.  —  The  more  I  consider  it,  the  more 
I  am  satisfied  that  this  sum  comes  within  the  description  of 
costs  de  incremento.  If  the  judgment  of  the  Court  below  is 
a  final  judgment  on  the  whole  record,  which  I  understand  it 
to  be  (for  I  consider  that  a  discharge  of  the  jury  on  one  count 
by  consent,  is  an  abandonment  of  all  claim  in  respect  of  that 
count),  then  this  is  a  writ  of  error  on  a  final  judgment  on  the 
whole  record.  The  jury  would  have  assessed  these  damages 
if  they  could ;  but  they  could  not  do  it.  The  officer  of  the 
Court  must  look  at  the  whole  record,  and  settle  the  costs 
which  the  plaintiff  is  entitled  to  in  consequence  of  having 
judgment  in  his  favour. 

Lord  Campbell.  —  If  Mr.  Smith  and  Mr.  Crompton  will 
first  hand  in  minutes  to  carry  into  effect  what  the  Lord 
Chancellor  has  propounded,  that  will  be  sufficient  for  the 
officers  to  draw  up  the  judgment.  There  is  no  necessity  for 
doing  it  immediately. 

Mr.  Crompton.  —  Your  Lordship  has  not  said  any  thing  as 
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to  the  costs  in  the  House,  which  are  quite  in  your  discre- 
tion. 

Lord  Campbell.  —  No  costs. 

[An  order  to  the  following  effect  was  afterwards  entered 
on  the  Journals :  It  began  by  reciting  that  a  writ  of  error 
had  been  brought  ^*  to  reverse  a  judgment  given  in  the  said 
Court  of  Common  Pleas  for  the  defendant  in  error,  and  also 
a  judgment  of  the  Court  of  Exchequer  Chamber  affirming  the 
said  judgment  of  the  Court  of  Common  Pleas,  except  as 
*  84  *  to  the  sixth  plea  pleaded  to  the  second  count  in  the 
declaration,  which  was  considered  by  the  said  Court  of 
Exchequer  Chamber  to  be  good  and  sufficient  in  law  to  bar 
the  said  defendant  in  error  from  maintaining  his  action ; " 
and  it  then  proceeded  as  follows :  ^'  It  is  ordered  and  ad- 
judgedf  that  so  much  of  the  judgment  of  the  Court  of  Com- 
mon Pleas  as  awards  784/.  to  the  said  Samuel  Gatliff  (defendant 
in  error),  for  his  costs  and  charges  adjudged  of  increase  to  the 
said  Samuel  Gatliff,  and  also  the  judgment  of  the  said  Court 
of  Exchequer  Chamber  in  so  far  as  it  affirms  the  said  part  of 
the  said  judgment  of  the  Court  of  Common  Pleas,  be  and  the 
same  are  hereby  reversed.  And  it  is  further. ordered,  that 
the  said  Samuel  Gatliff  do  recover  against  the  said  defendants 
(plaintiffs  in  error)  his  damages  and  costs  by  the  jury  afore- 
said, in  form  aforesaid,  assessed,  together  with  7292.  for  his 
costs  and  charges  of  increase  in  the  said  Court  of  Common 
Pleas,  about  his  suit  in  respect  of  the  first  count  of  his  dec- 
laration; making  the  said  plaintiff's  costs  and  charges  in 
the  whole  15112.  And  it  is  further  ordered  and  adjudged, 
that  so  much  of  the  said  judgment  of  the  Court  of  Exchequer 
Chamber  as  adjudges  8112.  to  the  said  Samuel  Gatliff  for  his 
damages,  costs,  and  charges  sustained  by  reason  of  the  delay 
in  the  execution  of  the  judgment  of  the  Court  of  Common 
Pleas,  be  and  the  same  is  hereby  reversed.  And  it  is  further 
ordered  and  adjudged,  that  in  all  other  respects  the  said  judg- 
ment be  affirmed."  —  Lordi^  JoumaU^  11th  June,  1841.] 
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1844. 

'  The  Sussex  Peerage. 

Moyal  Marriage  Act,    Evidence,    Practice,     Construction  of 

StahUee* 

The  Royal  Marriage  Act,  12  Greo.  8,  c.  11,  extends  to  prohibit  the  con- 
tracting of  marriages,  or  to  annul  any  already  contracted,  in  violation 
of  its  provisions,  ivherever  the  same  may  be  contracted  or  solemnized, 
either  within  the  realm  of  England  or  without.* 

In  a  claim  of  peerage,  where  the  question  was,  whether  the  deceased 
peer,  the  father  of  the  claimant,  had  been  married  or  not,  a  Prayer- 
book,  found  after  the  death  of  the  claimant's  mother  among  her 
papers,  was  received,  and  an  entry  made  in  her  handwriting,  declaring 
the  fact  of  the  marriage,  read  from  it,  not  as  conclusively  proving  that 
fact,  but  as  a  declaration  of  it  made  by  one  of  the  parties  at  the  time. 
{Infra,  p.  98.) 

A  will  of  the  deceased  peer,  made  many  yean  before  his  death,  declaring, 
and  in  the  most  solemn  form,  his  marriage,  and  the  legitimacy  of  his  son 
(the  claimant  of  the  peerage),  was  proposed  to  be  read  as  a  declaration 
made  by  one  of  the  parties  ;  but  it  was  rejected,  because  the  date,  and 
certain  expressions  in  it,  showed  it  to  have  been  written  after  a  suit 
to  annul  a  marriage  of  the  deceased  peer  had  been  instituted  by  his 
father,  and  because  there  was  nothing  to  show  that  that  marriage  was 
not  the  very  marriage  in  question.     {Infra j  pp.  09-108.) 

The  declarations  of  a  deceased  clergyman  to  his  son,  to  the  effect  that  he 
had  celebrated  a  marriage  between  the  deceased  peer  and  his  alleged 
wife,  are  not  receivable  in  evidence  as  the  declarations  of  a  deceased 
party  made  against  his  own  interest ;  such  interest  not  being  an  in- 
terest of  a  pecuniary  nature.* 

The  law  does  not  recognize  the  apprehension  of  possible  danger  of  a  pro- 
secution as  creating  an  interest  which  can  bring  these  declarations 
within  the  rule  in  favour  of  their  admissibility  in  evidence  upon  the 


1  See  firook  v.  Brook,  9  H.  L.  Cas.  198;  Medway  v.  Needham,  16 
Mass.  157;  Sutton  v.  Warren,  10  Met.  451. 

*  See  Smith  v.  Blakey.  L.  R.  2  Q.  B.  826 ;  Padwick  v.  Wittcomb,  4 
H.  L.  Cas.  425. 
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ground  of  their  being  declarations  made  against  the  interest  of  the 
party  making  them.     {Infray  p.  103  tt  seg.) 

A  professional  or  official  witness,  giving  evidence  as  to  foreign  law,  may 
refer  to  foreign  law  books  to  refresh  his  memory,  or  to  correct  or  con- 
firm his  opinion  ;  but  the  law  itself  must  be  taken  from  his  evi- 
dence.' 

A  Roman  Catholic  bishop  holding  the  office  of  coadjutor  to  a  vicar- 
apostolic  in  this  country,  is,  in  virtue  of  that  office,  to  be  considered 
as  a  person  skilled  in  the  matrimonial  law  of  Rome,  and  therefore  ad- 
missible as  a  witness  to  prove  that  law. 

In  a  claim  of  peerage,  where  evidence  has  been  produced  for  the  purpose 

of  establishing  a  certain  point,  the  party  who  has  produced  it  will 

not,  should  the  Crown  call  evidence  of  a  contradictory  kind, 

•  86        *  be  allowed  to  produce  additional  evidence  confirmatory  of  the 
first. 

Before  the  claimant's  junior  counsel  summed  up  the  evidence  previously 
to  the  opening  of  the  case  on  the  part  of  the  Crown,  the  counsel  for 
the  Crown  were  required  by  the  committee  to  declare  whether  they 
would  or  would  not  call  evidence  on  a  question  of  foreign  law,  so  as  to 
enable  the  claimant's  counsel  to  determine  whether  they  would  then 
(as  they  could  not  afterwards)  produce  any  additional  evidence  on  that 
question. 

By  the  Judges.  —  The  rule  for  the  construction  of  Acts  of  Parliament  is, 
that  they  should  be  construed  according  to  the  intent  of  the  Parlia- 
ment which  passed  the  Act  If  the  words  of  the  statute  are  of  them- 
selves precise  and  unambiguous,  then  no  more  can  be  necessary  than 
to  expound  those  words  in  their  natural  and  ordinary  sense.    The 


'  See  Yates  o.  Thompson,  3  CI.  &  Fin.  545  and  note  (2),  and  cases 
cited ;  Di  Sora  i;.  Phillipps,  10  H.  L.  Cas.  624;  1  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  95,  884,  and  note  (2)  ;  Campion  v,  Kille,  1  McCarter  (N.  J.),  229  ; 
M'Cormick  v.  Gamett,  5  De  G.,  M.  &  G.  278  ;  Kline  v.  Baker,  99  Mass. 
253.  English  Courts  may  now  ascertain  what  the  foreign  law  is  by  send- 
ing cases  for  the  opinion  of  foreign  Courts  ;  but,  unless  they  are  in 
countries  under  the  government  of  the  Queen,  a  convention  must  first  be 
entered  into  with  the  foreign  government.  22  &  23  Vict.  c.  63;  24  &  25 
Vict.  c.  11;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  864,  note  (2)  ;  2t6. 1142-1145. 
In  Massachusetts,  the  unwritten  or  common  law  of  any  other  of  the 
United  States,  or  of  the  territories  thereof,  may  be  proved  as  facts  by 
parol  evidence  ;  and  the  books  of  reports  of  cases  adjudged  in  their 
Courts  may  also  be  admitted  as  evidence  of  such  law.  Gen.  Stats,  c.  132, 
§  64.  The  existence,  tenor,  or  effect  of  all  foreign  laws,  may  be  proved 
as  facts  by  parol  evidence  ;  bat  if  it  appears  that  the  law  in  question  is 
contained  in  a  written  statute  or  code,  the  Court  may  in  its  discretion  re- 
ject any  evidence  of  such  law  that  is  not  accompanied  by  a  copy  thereof. 
— i6.  §  65. 
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words  themselyes  do,  in  such  case,  best  declare  the  intention  of  the 
legislature.^ 

Maj2d;  June  18,  25,  and  28;  July  9,  1844. 

Soon  after  the  death  of  his  Royal  Highness  the  Duke  of 
Sussex,  in  the  year  1843,  a  petition  was  presented  to  her 
Majesty  by  Augustus  Frederick  D'Este,  claiming  the  honours, 
dignities,  and  privileges  of  Duke  of  Sussex,  Earl  of  Inver- 
ness, and  Baron  of  Arklow. 

This  petition,  stating  the  grounds  (a)  upon  which  the 
claim  rested,  was  referred  by  her  Majesty  to  the  Attorney- 
General  to  consider  and  report  thereon.  Evidence  in  sup- 
port of  the  claim  was  laid  before  the  Attorney-General.  The 
facts,  as  they  appeared  from  the  petitioner's  printed  case, 
were  these :  His  late  Royal  Highness,  Prince  Augustus  Fred- 
erick, was  the  sixth  son  of  his  late  Majesty  George  3 ;  in 
1798  he  went  to  Rome,  and  on  the  4th  of  April  in ,  that  year 
intermarried  with  Lady  Augusta  Murray,  the  second  daugh- 
ter of  the  Earl  and  Countess  of  Dunmore ;  that  marriage 
was  celebrated  by  a  clergyman  of  the  Church  of  England, 
in  a  form  as  nearly  as  could  be  according  to  the  rites  of  the 
Church  of  England,  an  English  Prayer-book  being  used 
upon  the  occasion ;  and  it  was  contracted  and  attested 
by  two  papers  *  signed  by  his  Royal  Highness  and  by  *  87 
Lady  Augusta,  which  papers  were  in  the  following 
terms :  — 

**  As  this  paper  is  to  contain  the  mutual  promise  of  mar- 
riage between  Augustus  Frederick  and  Augusta  Murray,  our 
mutual  names  must  be  put  here  by  us  both,  and  kept  in  my 
possession ;  it  is  a  promise  neither  of  us  can  break,  and  is 
made  before  God  our  Creator  and  all-merciful  Father." 

"  On  my  knees  before  God  our  Creator,  I,  Augustus  Fred- 
erick, promise  thee,  Augusta  Murray,  and  swear  upon  the 
Bible,  as  I  hope  for  salvation  in  the  wo^ld  to  come,  that  I  will 

(a)  See  Lords*  Jour,  for  22d  August,  1843. 

«  See  1  Kent  (11th  ed.)>  461,  752;  Doughty  v.  The  Somerrille  & 
Eaatem  B.R.  Co.,  1  Zabiiskie,  442,  445,  446;  Dwanis  on  Sto.  708. 
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take  thee  Augusta  Murray  for  my  wife ;  for  better  for  worse ; 
for  richer  for  poorer ;  in  sickness  and  in  health  ;  to  love  and 
to  cherish  till  death  us  do  part ;  to  love  but  thee  only,  and 
none  other ;  and  may  God  forget  me  if  I  ever  forget  thee. 
The  Lord's  name  be  praised  I  So  bless  me !  So  bless  us,  O 
God  I  And  with  my  handwriting  do  I  Augustus  Frederick 
this  sign,  March  the  21st,  JL793,  at  Rome ;  and  put  my  seal 
to  it,  and  my  name. 

(l.  8.)  "  Augustus  Frederick. 

"  (Completed  at  Rome,  April  4th,  1793.)" 

"  On  my  knees  before  God  my  Creator,  I  Augusta  Murray 
promise  and  swear  upon  the  Bible,  as  I  hope  for  salvation  in 
the  world  to  come,  to  take  thee  Augustus  Frederick  for  my 
husband ;  for  better  for  worse  ;  for  richer  for  poorer ;  in  sick- 
ness and  in  health ;  to  love  and  to  cherish  till  death  us  do 
part.    So  bless  my  God,  and  sign  this. 

"  Augusta  Murray." 

There  were  duplicates  of  these  papers ;  and  in  the  first 
*  88  of  them,  the  words  "  Married,  April  4th,  1793,  *  Rome, 
7  o'clock  at  night,"  were  introduced  in  the  place  of  the 
words  "  Completed  at  Rome,  April  4th,  1793."  The  latter 
words  were  added  on  the  day  thus  mentioned,  in  the  hand- 
writing of  his  Royal  Highness. 

The  petitioner's  case  further  stated  that  the  parties  were 
again  regularly  married  in  England,  and  that  the  petitioner 
was  bom  in  the  parish  of  St.  Marylebone,  in  the  county  of 
Middlesex,  on  the  18th  January,  1794;  and  the  petitioner 
was  the  only  male  issue  of  the  marriage:  that  by  letters- 
patent,  dated  on  the  27th  November,  1801,  his  Royal  High- 
ness, Prince  Augustus  Frederick,  was  created  a  peer  of  the 
realm,  by  the  titles  of  Baron  Arklow,  Earl  of  Inverness,  and 
Duke  of  Sussex,  with  limitation  to  the  heirs  male  of  his 
body  ;  and  that  his  Royal  Highness  afterwards  sat  and  voted 
in  Parliament,  and  died  on  the  21st  April,  1843,  leaving  the 
petitioner  his  only  son  and  heir  male  him  surviving. 

The  Attorney-General,  on  the  21st  August,  1843,  made  a 
report  to  her  Majesty,  in  which  he  said,  *^  It  appears  to  me, 
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on  the  testimony  laid  before  me,  that  it  is  estabh'shed  that 
the  contracts  of  marriage  above  set  forth  were  entered  into 
by  his  late  Royal  Highness  the  Duke  of  Sussex  and  the  Lady 
Augusta  Murray,  at  Rome,  on  the  21st  of  March,  1798 ;  and 
I  think  it  may  be  inferred  that  his  late  Royal  Highness  the 
Duke  of  Sussex  and  the  Lady  Augusta  Murray  considered 
that  they  stood  in  the  relation  of  husband  and  wife."  He 
then  expressed  his  doubts  of  the  fact  of  any  marriage,  valid 
by  the  laws  of  England,  having  been  contracted,  even  in- 
dependently of  the  Royal  Marriage  Act  (12  Geo.  3,  c.  11); 
and  declared  that  he  was  not  satisfied  with  the  correctness 
of  certain  opinions  which  were  laid  before  him,  stating  that 
Act  to  have  no  binding  force  on  parties  living  out  of 
England.  He  *  therefore  recommended  her  Majesty  to  *  89 
refer  the  petition  to  the  House  of  Lords.  Her  Majesty 
was  pleased  to  adopt  this  recommendation ;  and  on  the  22d 
of  August  the  petition,  together  with  the  Attorney-General's 
report,  was  referred  to  the  House  of  Lords,  and  by  the  House 
to  the  Lords  committees  for  privileges. 

At  the  first  sitting  of  the  committee  for  privileges,  on  the 
7th  of  June,  1844,  the  Earl  of  Shaftesbury  in  the  chair,  the 
Lord  Chancellor,  Lord  Brougham,  Lord  Denman,  Lord  Cot* 
TENHAM,  Lord  Langdale,  Lord  Campbell,  and  other  Lords 
being  present ;  and  Lord  Chief  Justice  Tindal,  Lord  Chief 
Baron  Pollock,  and  Justices  Patteson,  Williams,  Colt- 
man,  and  Cresswell,  and  Baron  Parke,  attending ;  — 

Sir  T.  Wilde  (Mr.  JSarle  and  Mr.  James  Wilde  were  with 
him)  opened  the  case  for  the  petitioner.  There  will  be  no 
difficulty  in  this  case  in  proving  the  petitioner  to  be  the  only 
son  of  the  late  Duke  of  Sussex.  The  fact  of  the  marriage 
will  also  be  easily  established,  and  the  only  question  will  be 
as  to  the  validity  of  that  marrii^e.  The  marriage  was  a 
valid  marriage  by  the  laws  of  England,  independently  of 
the  Royal  Marriage  Act.  And  it  is  submitted  that  that  Act 
does  not  impeach  its  validity.  The  correspondence  between 
the  parties,  both  before  and  after  the  marriage  (many  parts 
of  which  were  put  in  and  read),  proves  beyond  doubt  that 
the  object  they  had  in  view  was  marriage,  and  nothing  else. 
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The  prince  appeared  to  imagine  that  if  married  at  Rome, 
he  should,  especially  after  he  was  twenty-one,  be  able,  not- 
withstanding any  opposition,  to  have  his  marriage  celebrated, 
in  England.  It  appeared  that  Protestants  at  Rome  had 
considerable  difficulty  in  celebrating  marriages  between  them- 
selves. The  Roman  priests  could  not  celebrate  such  mar- 
riages, and  the  laws  of  Rome  did  not  recognize  any 
*  90  marriage,  except  those  *  which  were  celebrated  accord- 
ing to  the  Roman  Catholic  ritual.  In  this  situation  of 
things,  the  prince  had  recourse  to  the  Rev.  Mr.  Gunn,  an 
ordained  minister  of  the  Church  of  England,  who  happened 
to  be  at  the  time  in  Rome  for  the  purpose  of  discovering  and 
collecting  the  Stuart  papers.  After  long-repeated  importuni- 
ties, Mr.  Gunn  consented  to  celebrate  the  marriage ;  and  the 
fact  would  be  placed  beyond  all  doubt  that  he  did  celebrate 
it  according  to  the  rubric  of  the  Church  of  England,  with 
every  form  that  circumstances  enabled  him  to  employ,  in 
order  to  give  it  force  and  validity.  This  marriage  is,  there- 
fore, a  valid  marriage  by  the  laws  of  England,  as  a  foreign 
marriage  made  at  a  place  where  no  other  form  of  marriage 
was  open  to  the  parties.  Or,  if  denied  to  be  a  marriage 
valid,  according  to  the  laws  of  England,  as  strictly  a  mar- 
riage celebrated  according  to  the  General  Marriage  Act,  then 
it  is  valid  as  a  contract  of  present  relation  of  husband  and 
wife,  and  muy  be  considered  as  if  made  between  two  ]>artie8 
in  a  desert  island  in  the  ocean,  where  no  laws  existed,  and 
where  the  solemn  and  declared  intentions  of  the  parties  must, 
from  the  necessity  of  the  case,  constitute  the  marriage ;  or 
as  made  at  a  place  where  only  one  form  of  marriage  was  open 
to  the  parties,  and  they  married  by  that  form  ;  in  which  case 
their  marriage  would  undoubtedly^  be  good  according  to  the 
laws  of  England. 

The  question  upon  the  statute  then  arises :  assuming  the 
marriage  to  be  perfectly  valid  and  unobjectionable  by  English 
or  Roman  law,  the  question  ai'ises  whether  it  is  avoided  by 
reason  of  the  Act  of  Parliament  conunonly  known  as  the 
Royal  Marriage  Act,  one  of  the  parties  to  the  marriage  being 
a  descendant  of  Geo.  2?  In  order  to  try  the  effect  of 
that  circumstance,  and  the  construction  of  the  Act  of  Par- 
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liament,  the  marriage  must  be  assumed  to  be  valid  in 

*  other  respects.     The  material  clause  in  that  Act  is  in   *  91 

thaMs  teriQs  fi -TT- 

^^  That  no  descendant  of  the  body  of  his  late  Majesty  King 
George  the  2d,  male  or  female  (other  than  the  issue  of  prin- 
cesses who  have  married  or  may  hereafter  marry  into  foreign 
families),  shall  be  capable  of  contracting  matrimony,  without 
the  previous  consent  of  his  Majesty,  his  heirs  or  successors, 
signified  under  the  Great  Seal,  and  declared  in  Council  (which 
consent,  to  preserve  the  memory  thereof,  is  hereby  directed  to 
be  set  out  in  the  license  and  register  of  marriage,  and  to  be 
entered  in  the  books  of  the  Privy  Council) ;  and  that  every 
marriage  or  matrimonial  contract  of  any  such  descendant, 
without  such  consent  first  had  and  obtained,  shall  be  null 
and  void  to  all  intents  and  purposes  whatsoever." 

Is  this  Act  confined  to  marriages  contracted  in  England,  or 
in  British  territories,  or  does  it  affect  to  enact  prohibitions  on 
British  subjects  marrying  anywhere  and  under  any  forms  of 
law  ?  It  cannot  have  this  latter  operation.  Its  obligations 
and  prohibitions  must  be  confined  to  marriages  contracted 
within  British  territories.  There  are  two  cases  on  this  sub- 
ject, one  of  which  is  directly  in  point :  Swift  v.  Swift  (a)  is 
a  case  where  the  parties  were  married  in  Rome.  There,  both 
parties  were  British  subjects  and  Protestants,  and  by  the  law 
of  Rome  no  Protestant  religious  ceremony  could  be  celebrated 
between  them.  The  marriage  was,  therefore,  not  made  ac- 
cording to  the  English  law.  Nor  by  our  law  would  it  have 
been  good  in  another  view  of  the  matter ;  for  in  order  to  get 
married  they  had  fraudulently  pretended  to  be  Roman  Catho 
lies,  and  had  made  profession  of  that  faith,  and  had 
been  married  according  to  the  form  of  *the  Roman  *92 
ritual.  The  Arches  Court,  on  the  ground  of  the  fi-aud, 
had  declared  the  marriage  invalid ;  (()  but  the  Privy  Council 
reversed  that  decision,  as  neither  party  had  been  deceived  as 
to  the  person  with  whom  the  contract  was  made,  and  as  the 
marriage  had  been  good  by  the  forms  of  the  Roman  law. 

(a)  8  Knapp,  257.  {h)  3  Knapp,  808. 
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The  next  case  is  that  of  Lord  Cloncurry.  (a)  There  a 
divorce  bill  was  introduced  into  the  legislature,  and  it  became 
necessary  to  ascertain  whether  there  had  been  a  valid  mar* 
riage.  Both  the  parties  there  were  Protestants.  They  had 
been  at  Rome ;  and  not  being  able,  as  Protestants,  to  have 
the  marriage  ceremony  performed  according  to  the  law  of  the 
place,  they  were  married  by  an  English  priest,  as  the  parties 
have  been  in  the  present  instance.  When  the  bill  was  argued 
at  the  bar  of  this  House,  Lord  Eldon  desired  to  know  what 
was  the  law  at  Rome  as  to  the  marriages  of  Protestants. 
Witnesses  were  examined,  and  it  was  proved  that  by  the  law 
of  Rome,  and  the  effect  of  the  Council  of  Trent,  Protestants 
could  not  be  married  at  Rome ;  it  was  also  proved  that  these 
parties  had  been  married  per  verba  de  prceaenti^  in  the  presence 
of  an  English  clergyman,  and  this  House  held  the  marriage 
to  be  valid.    These  two  cases  are  decisive  of  the  present. 

[Lord  Brougham.  —  Lord  Cloncurry's  case  does  not  much 
affect  the  matter ;  for  that  was  a  divorce  bill,  where  but 
slender  proof  of  marriage  is  required,  as  the  marriage  is  set 
up  merely  to  be  knocked  down  i^ain.] 

Suppose  that  the  husband  there  had  been  a  descendant  of 
Geo.  2,  that  would  not  have  rendered  the  marriage  invalid ; 
the  Royal  Marriage  Act  creates  no  incapacity. 

The  General  Marriage  Act  has  always  been  treated  by 
*  98  the  Courts  as  one  creating  disabilities  and  as  *  restrict- 
ing the  exercise  of  natural  rights,  and  therefore  requiring 
to  be  strictly  construed.  That  objection  applies  with  infin- 
itively  greater  force  to  the  Royal  Marriage  Act.  The  first 
objection  to  the  Act  arises  on  its  vague  and  indefinite  char- 
acter. It  affects  to  apply  to  the  descendants  of  Geo.  2.  Does 
it  apply  to  them  for  a  restricted  and  limited  period  only,  or 
for  ever  ?  If  the  latter,  how  many  persons  are  subject  to  its 
operation  ?  And  are  they  subject  to  it  from  their  birth,  or 
do  they  become  so  only  imder  particular  circumstances,  and 

>   (a)  Cruise  on  DignitieB,  cvi.  §  S5,p.  276  (ed.  1823).    The  name  of  the 
case  is  not  mentioned. 
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at  particular  periods  of  their  lives?  Are  all  the  remote 
descendants  of  Geo.  2,  who  and  whose  parents  may  have 
lived  abroad,  away  from  the  operation  of  the  laws  of  this 
country,  and  perhaps  ignorant  of  their  existence,  are  they  all 
to  be  subjected  to  the  provisions  of  this  Act,  and  to  be  incapa- 
ble of  marrying  except  with  the  consent  of  the  Sovereign  of 
this  country  ?  No  one  can  pretend  that  an  English  statute 
can  have  such  a  universal  effect.  A  statute  creating  an  inca- 
pacity must,  according  to  the  rules  of  English  law,  apply  to 
some  definite  time,  or  place,  or  person.  This  statute,  though 
creating  an  incapacity,  does  nothing  of  the  sort.  To  give 
effect  to  such  a  statute,  all  the  ordinary  rules  of  construction 
must  be  abandoned,  and  a  course  adopted  hitherto  unknown 
to  the  law ;  intention  must  be  guessed  at,  and  the  general 
rules  of  the  law  violated,  in  order  to  enforce  it.  The  Act 
itself  excepts  from  its  operation  the  issue  of  princesses  who 
have  been  married,  or  who  may  marry,  into  foreign  fam- 
ilies. This  shows  that  it  was  intended  to  have  a  very 
restricted  operation,  and  not  to  apply  to  all  those  who, 
by  the  chances  of  events,  might  come  to  have  a  claim  to 
the  succession  to  the  Crown.  If  the  Act  really  had  any  dis- 
tinctive purpose  of  policy,  here  is  an  abandonment 
*  of  it.  The  persons  nearest  the  succession  to  the  Crown  *  94 
have  been  those  expressly  excepted  from  its  provisions. 
The  Princess  Charlotte  was  a  princess  who  married  into  a 
foreign  family.  By  the  terms  of  the  Act,  her  issue  would  be 
excepted  from  its  provisions ;  yet  she  was  very  near  the 
throne;  and  her  case,  therefore,  affords  a  proof  of  the  ex- 
traordinary inaccuracy  and  looseness  with  which  the  Act  was 
drawn,  and  shows  it  rather  to  have  been  an  emanation  of  the 
royal  temper  at  the  moment  than  a  well-considered  and 
well-framed  piece  of  State  legislation.  The  issue  of  her 
present  Majesty,  had  she  married  while  a  princess,  would,  in 
like  manner,  have  been  exempt  from  its  operation.  Again, 
some  of  the  provisions  of  the  Act  are  incapable  of  execution 
in  foreign  countries.  The  Act  requires  the  consent  of  the 
Sovereign  signified  under  the  Great  Seal,  but  provides  no 
form  in  which  it  shall  be  asked ;  limits  no  time  within  which 
the  answer  shall  be  given ;  nor  affords  any  means  by  which 
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the  answer,  if  a  negative,  shall  be  known.  While  defective 
in  all  these  respects,  it  goes  on  to  provide  in  the  second  see^ 
tion,  that  if  the  answer  should  be  in  the  negative,  the  party 
applying  for  the  consent  may  give  notice  to  the  Privy  Council ; 
yet  it  secures  no  means  for  showing  that  any  answer  in  the 
negative  has  been  given,  though  it  makes  the  existence  of 
such  an  answer  a  condition  precedent  to  the  giving  notice  to 
the  Privy  Council ;  nor  does  it  enact  that  the  lapse  of  a  cer^ 
tain  time  without  any  answer  being  made  to  the  demand 
shall  be  treated  and  considered  as  a  dissent  on  the  part  of 
the  Crown. 

The  Act  is  open  to  still  further  objections  :  besides  creating 
an  incapacity  (supposing  it  to  do  so),  it  creates  a  crime.    The 

parties  offending  against  it  are  subjected  to  forfeiture  of 
*  95   property  and  to  imprisonment.    *  What,  then,  must  be 

the  rules  of  construction  applied  to  such  an  Act  ?  It 
cannot  be  denied  that  the  British  Parliament  possesses  the 
power  to  impose  restrictions  and  disabilities  and  incapacities 
on  any  British  subject,  which  shall  operate  on  him  anywhere ; 
but  then  the  intention  to  do  so  must  be  clearly,  plainly,  and 
unequivocally  expressed  in  the  Act  which  proposes  to  effect 
such  a  purpose,  and  the  Act  must  be  so  framed  as  to  render 
its  provisions  capable  of  being  fully  carried  into  effect. 
Neither  of  these  things  can  be  said  to  be  true  of  this  Act. 
This  rule  has  been  applied  from  the  earliest  times  to  the 
crime  of  murder,  and  to  other  offences  committed  by  British 
subjects  beyond  seas ;  in  all  of  which  the  forms  of  proceed- 
ing, the  extent  of  jurisdiction,  and  the  means  of  exercising 
it,  have  been  fully  provided  for.  In  all  of  these  Acts  too, 
the  legislature  has  expressly  described  the  offence,  for  the 
punishment  of  which  provision  was  thus  specially  made,  as 
an  offence  committed  ^^  beyond  the  seas.''  Even  treason,  if 
committed  abroad,  can  only  be  tried  in  this  country  under 
the  provisions  of  a  special  statute.  Is  the  Royal  Marriage 
Act  to  receive  a  wider  and  less  limited  operation  than  the 
law  of  treason  ?  The  legislature  might  have  expressed  such 
to  be  its  intention ;  but  it  has  not  done  so.  The  form  of 
prohibition  here  is  no  higher  than  that  which  exists  in  many 
cases  of  civil  contract ;  and  if  so,  where  is  the  instance  to 
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show  that  the  provisions  of  any  general  enactment  shall 
operate  out  of  the  British  territory  ?  This  Act  cannot  be 
construed  differently  from  others  of  the  same  class  and  kind. 
The  words  of  the  Act  seem  to  contemplate  only  such  mar- 
riages as  took  place  within  the  British  territory.  The  details, 
such  as  they  are,  show  this.  How  is  the  consent  to  be 
indicated  ?     Under  the  Great  Seal,  —  not,  as  before, 

*  under  the  Privy  Seal,  but  under  the  Great  Seal,  and  *  96 
declared  in  Council;  and  in  order  to  preserve  the 
memory  thereof,  the  consent  thus  signified  is  to  be  set  out  in 
the  license  and  register  of  marriage.  What  license  and 
register?  No  such  things  exist  abroad,  and  all  these  pro- 
visions are,  therefore,  inapplicable  to  the  cases  of  foreign 
marri^es.  It  may  be  said  that  these  matters  are  merely 
directory  and  not  essential ;  but  they  are  important  as  show- 
ing what  was  the  object  of  the  legislature,  and  how  it  was  to 
be  accomplished  ;  and  they  show  an  object  which  could  only 
be  accomplished  within  the  realm  of  England.  It  therefore 
follows  that  the  provisions  of  the  Act  are  only  applicable 
to  cases  within  the  realm  of  England.  From  first  to  last  the 
enacting  provisions  of  the  first  clause  are  confined  to  English 
marrii^s ;  yet  it  cannot  be  said  that  that  clause  overlooks 
foreign  marriages,  for  it  deals  with  them  by  expressly  except- 
ing them  from  its  provisions.  In  every  respect,  therefore,  by 
the  ordinary  rules  of  construction  applicable  to  statutes,  it 
may  be  contended  that  the  legislature  did  not  intend  that  the 
Act  should  have  any  operation  out  of  England. 

If  these  rules  of  construction  are  applied,  as  they  ought  to 
be,  to  this  statute,  it  cannot  be  pretended  that  any  man 
would,  by  being  present  at  or  assisting  in  celebrating  such 
marriage  abroad,  subject  himself  to  the  pains  and  penalties 
of  the  statute.  Would  it  be  possible  to  frame  an  indict- 
ment to  meet  such  a  case?  It  would  not.  The  parties 
could  not  be  tried  out  of  the  British  territory.  The  juris- 
diction, like  the  offence,  miist  be  local,  —  a  circumstance 
of  great  importance  in  considering  the  construction  of  the 
Act. 

How  would  this  law  stand  with  regard  to  Ireland  ? 

*  Ireland,  at  the  time  when  it  was  passed,  was  not  *  97 
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••,*,at^i  >y  English  Acts  of  Parliament.  Suppose  the  mar* 
tNiaj<»  :i^  -^e  valid  in  Ireland,  would  it  be  valid  everywhere 
,.4^xt  ;^xc^pc  here?  What  is  the  great  principle  of  all  laws  on 
.;iv«  >iibject  of  marriage  ?  it  is  that  a  marriage  good  at  the  place 
>»ti^r^  it  is  contracted,  shall  be  good  everywhere.  The  prin- 
cti-'ie  of  this  rule  is  so  excellent  in  itself,  and  is  so  univei*sally 
^ftdnutteil,  that  it  is  applied  in  other  cases  besides  those  of 
marriage.  A  contract  which,  for  want  of  being  executed 
with  certain  forms  in  England,  would  be  absolutely  void  here, 
will^  if  made  elsewhere,  according  to  the  law  of  the  place 
where  it  is  made,  be  valid  though  executed  without  any  of 
those  forms,  and  be  enforced  here.  The  marriage  here  was 
good  at  Rome  ;  and  being  so,  to  say  that  it  is  bad  here  would 
be  a  departure  from  a  universal  rule  of  law,  and  that  too 
upon  an  implication  only,  and  not  on  an  express  declared 
authority.  The  argument  of  analogy,  derived  from  other 
statutes,  is  fatal  to  the  application  of  this  statute  to  cases 
of  marriages  celebrated  abroad.  The  General  Marriage  Act 
affords  in  that  way  an  argument  i^ainst  this  Act  being  of 
any  force  in  a  foreign  country.  The  General  Marriage  Act 
declares  that  its  provisions  shall  not  extend  to  marriages 
beyond  seas.  That  means  the  English  colonies,  nothing 
more. 

[Lord  Brougham.  —  It  does  not  even  include  Scotland.] 

Again,  the  15  Geo.  2,  c.  40,  declares  that  if  any  person 
is  lunatic,  that  person  shall  not  marry  until  the  Lord  Chan- 
cellor has  declared  that  such  person  has  recovered  his  sanity. 
Does  that  Act  operate  on  British  subjects  out  of  England  ? 
It  does  not,  and  yet  it  is  an  instance  of  an  Act  of  general 
legislation  for  most  wise  and  beneficial  purposes,  and  is 
wholly  unrestricted  by  its  terms.      The  words  "not 
*  98    capable  "  will,  perhaps,  *  be  said  to  be  of  greater  force 
than  the  phrase  "  shall  not  marry.'*     The  argument  is 
deserving  of  little  consideration  except  in  cases  wliere  the 
general  intention  is  clear,  but  where  a  particular  expression 
might  introduce  a  doubt  into  the  matter.     Again,  what  has 
been  the  course  with  Acts  of  Parliament  relating  to  other 
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matters  done  abroad?  They  have  been  held  of  no  eiffect 
unless  the  Acts  expressly  included  cases  occurring  abroad. 
The  11  Geo.  4,  and  1  Will.  4,  o.  65,  §  34,  declares  that  if  any 
person  found  lunatic  abroad  has  funds  in  this  country,  such 
funds  shall  be  transferred  to  any  foreign  committee  ;  and  in 
order  to  make  that  declaration  effective,  the  legislature  passed 
another  section,  the  S6th,  which  provided  that  the  powers 
given  to  the  Lord  Chancellor  should  be  capable  of  being 
exercised  as  to  all  land  and  stock  within  any  of  the  domin* 
ions,  plantations,  and  colonies  belonging  to  his  Majesty.  By 
the  Statute  5  Geo.  4,  c.  112,  relating  to  the  slave  trade, 
where  the  most  strict  terms  of  prohibition  were  employed 
against  the  doing  of  certain  acts,  the  question  arose,  whether 
acts  of  the  kind  prohibited,  done  out  of  the  limits  of  British 
territory,  could  be  made  the  subject  of  punishment  upon  the 
individual  who  had  done  them :  and  punishment  in  such  a 
case  being  found  impossible,  the  legislature  was  compelled  to 
pass  a  statute  (the  6  &  7  Vict.  c.  98),  declaring  that  the  acts 
forbidden  to  be  done  should,  if  done  by  any  British  subjects, 
wheresoever  residing,  be  punishable  under  the  former  statute. 
That  statute  is  a  distinct  legislative  declaration  in  favour  of 
the  argument  now  submitted  to  the  consideration  of  the 
House. 

[The  learned  counsel  then  proceeded  to  argue  that  the 
marriage  in  this  case  was  valid  in  Rome,  and  therefore  must 
(independently  of  the  Royal  Marriage  Act)  be  treated  as 
valid  in  this  country ;  and  cited  Lord  Cloncurrt/^s 
♦  C4m«,  (a)  Pointer  on  Marriage,  (6)  Story's  Conflict  of  *  99 
Laws,  (c)  Warrender  v.  Warrender^  (rf)  Lindo  v.  Beli" 
tarioj  («)  Rvding  v.  Smithy  (jg)  Lataury,  Tecadale.  (K)  These 
arguments  are  not  reported,  as  the  question  put  to  the  Judges 
assumed  a  marriage  in  £ict,  and  also  assumed  the  validity  of 
that  marriage  so  fetr  as  the  Royal  Marriage  Act  was  not  con- 

(a)  Cruise  on  Dignities,  276.  (h)  Page  290. 

(c)  Ch.  V.  §  118.  (d)  Ante,  Vol.  11.,  p.  631. 

(e)  1  Hagg.  Cons.  Rep.  216.  O)  2  Hagg.  Cons.  Rep.  371. 

(k)  8  Tannt.  830. 
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cemed,  and  made  the  claimant's  title  depend  entirely  on  the 
eondtmction  to  be  put  upon  that  Act.] 

In  the  course  of  the  evidence  of  the  marriage,  a  Prayer^ 
book,  produced  from  the  papers  and  documents  of  Lady 
Augusta,  and  containing  an  entry  proved  to  be  in  her  hand- 
writing, was  tendered  in  evidence.  The  entry  was  as  fol- 
lows :  "  The  Prayer-book  by  which  I  was  married  at  Rome 
to  Prince  Augustus  Frederick,  on  the  4th  day  of  April, 

1798,  by  the  Rev.  Mr. ."    The  entry  itself  was  without 

date. 

Mr.  Waddingtofiy  who  was  with  the  Attorney-General  and 
Solicitor-General  on  behalf  of  the  Crown,  objected  that  the 
^ntry  in  this  Prayer-book  was  not  admissible  for  the  purpose 
of  proving  the  fact  to  which  it  related. 

The  Lord  Chancellor.  —  It  is  admissible  as  a  declara- 
tion by  one  of  the  parties  that  there  was  a  marriage,  though 
not  admissible  to  prove  the  marriage. 

The  Prayer-book  was  received,  and  the  entry  read. 
A  will  dated  Berlin,  15th  September,  1799,  and  proved  to 
be  in  the  handwriting  of  the  prince,  and  sealed  with 
*  100    the  royal  arms,  was  tendered  in  evidence,  *  as  a  dec- 
laration made  by  him  at  the  time :  it  was  not  the  will 
under  which  his  executors  acted. 

Mr.  Waddinffton.  —  This  paper  cannot  be  received  in  evi^ 
dence,  even  as  a  declaration  by  the  party ;  for  it  appears  by 
the  date  to  have  been  made  after  a  suit  was  instituted  to 
annul  the  prince's  marriage.  It  contains  a  statement  of  that 
suit,  and  therefore^  by  the  decision  in  the  Banbury  Peerage 
Casey  it  is  inadmissible. 

Sir  T.  Wilde.  —  There   never  was  any  Ub  as  to  the  fact 
of  the  marriage  ;  and  this  declaration,  which  only  states  that 
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&ct,  is  therefore  evidence.    The  lie  only  related  to  the  le- 
gality of  the  marriage. 

Mr,  Waddinffton.  —  The  paper  says,  "  Notwithstanding  a 
decree  has  passed  Doctors'  Commons  to  declare  my  marriage 
unlawful  and  void,  yet  I  still  feel  myself  bound ; "  and  then 
goes  on  to  state  that  the  writer  makes  the  declaration  con- 
tained in  it-  for  the  putpose  of  establishing  the  legitimacy  of 
his  son,  which  had  been  called  in  question  by  these  proceed- 
ings. This  clearly  falls  within  the  ordinary  rule  of  law 
against  admitting  declarations  post  litem  motam. 

Sir  T.  Wilde.  —  This  paper  is  offered  in  proof  only  as  a 
declaration  of  the  fact  of  the  marriage.  That  fact  never  has 
been  questioned ;  the  passage  now  read  from  the  paper  proves 
that.  The  decree  never  could  have  been  passed  to  declare  a 
marrii^e  unlawful  and  void,  if  no  marriage  had  in  fact  taken 
place.  The  dispute  there  was  on  the  legal  consequences  of 
the  marriage,  which  is  quite  a  collateral  matter. 

Lord  Brougham. — Suppose,  in  a  jactitation  suit,  the  ques- 
tion to  be,  marriage  or  no  marriage ;  could  not  those 
parties,  one  or  both  of  them,  set  up  this  *  very  mar-    *  101 
riage  at  Rome  to  prove  the  affirmative  of  that  question  ? 
If  so,  would  not  this  suit,  taking  it  to  relate  to  the  marriage 
at  Rome,  constitute  a  lis  mota  f 

The  Lord  Chancellor.  —  Does  that  suit  relate  to  any 
thing  but  the  marriage  in  England  ?  Do  you  mean  to  pro- 
dace  the  decree  thus  referred  to  ? 

Sir  T.  wade.  —  I  do  not. 

The  Lord  Chancellor.  —  Then,  for  any  thing  that  appears 
to  the  contrary,  it  may  relate  to  the  marriage  at  Rome« 

Sir  T.  Wilde.  —  Even  if  it  does  so,  it  cannot  relate  to  the 
marriage  in  fact,  but  to  the  question  whether  that  maniage 
was  operative  in  law. 
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Mr.  Waddington.  —  The  suit  in  which  this  decree  was  madst 
was  a  suit  for  nullity  of  marriage,  instituted  at  the  instance  of 
the  King. 

Lord  Campbell.  —  That  shows  that  there  was  a  suit  in 
which  a  marriage  was  in  question.  The  natural  inference  is 
that  this  very  marriage  was  the  marriage  in  controversy. 
Then  this  declaration  is  one  made  after  a  sentence  of  the 
Ecclesiastical  Court,  and  the  sentence  may  have  proceeded 
on  the  ground  that  there  was  no  marriage  at  Rome. 

Lord  Brougham.  —  The  document  shows  that  there  has 
been  a  Zt«  ;  and  my  opinion  is,  that  that  makes  it  impossible 
for  us  to  receive  this  document  till  we  see  what  that  Ub  really 
was.  The  argument  that  the  decree  only  related  to  the  law- 
fulness of  the  marriage,  and  not  to  the  fact  of  a  marriage,  can- 
not be  sustained,  for  the  alleged  marriage  might  have  been 
only  a  pretended  marriage. 

•102       •The  Lord  Chancellor.  —  The  form  of  the  judg- 
ment is,  ^'  the  marriage  or  pretended  marriage."    At 
the  present  moment  this  document  cannot  be  admitted  as 
evidence  without  further  explanation. 

Lord  Campbell.  —  It  would  be  contrary  to  express  deci- 
sions to  admit  this  document.  We  know  that  there  was  a 
decree  respecting  the  validity  of  a  marriage :  this  is  a  decla- 
ration after  that  decree.  EbIo^  that  this  particular  marriage 
was  not  in  controversy.  Our  receiving  this  declaration  after 
such  a  decree  would  only  be  giving  an  opportunity,  one  mar- 
riage having  failed,  to  set  up  another.  All  the  facts  now 
relied  on  might  have  been  in  evidence  in  that  suit. 

Lord  Denman.  —  I  have  got  the  report  of  the  case  in  2 
Addams.  The  libel  states  that  on  the  4th  of  April  a  ^^  mar- 
riage, or  rather  a  show  or  effigy  of  marriage,  between  his  said 
Royal  Highness  Prince  Augustus  Frederick  and  the  said 
Lady  Augusta  Murray,  was  in  fact  had  and  solemnized,  or 
pretended  to  have  been  had  and  solemnized,  at  the  house  of 
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the  said  Right  Honourable  Charlotte,  Countess  of  Dunmore, 
at  the  said  city  of  Rome,  on  the  4th  day  of  April,  1793." 

The  Lord  Chancellor.  —  A  declaration  of  a  marriage  is 
only  admissible  in  evidence  as  a  declaration  of  a  legal  mar- 
riage. The  legality  of  it  had  been  in  controversy  here.  The 
declaration  of  a  marriage  in  fact  is  nothing. 

Lord  Brougham.  —  The  judgment  is  to  this  effect:  ^'In 
respect  to  the  fact  of  marriage,  or  rather  show  or  effigy  of  a 
marriage,  pleaded  in  the  said  libel  to  have  been  had  and  sol- 
emnized, or  p]*etended  to  have  been  had  and  solemnized,  at 
the  house  of  the  Right  Honourable  Charlotte,  Countess 
of  Dunmore,  in  the  *  city  of  Rome,  on  the  4th  day  of  ♦  103 
April,  1793,  there  is  not  sufficient  proof  by  witnesses 
that  any  such  fact  of  marriage,  or  rather  show  or  effigy  of 
a  marriage,  was  in  any  manner  had  or  solemnized  at  the  said 
city  of  Rome,  between  his  said  Royal  Highness  Prince  Au- 
gustus Frederick  and  the  Right  Honourable  Lady  Augusta 
Murray,  spinster,  the  parties  cited  in  this  cause ;  but  that  if 
any  such  marriage,  or  rather  show  or  effigy  of  a  marriage, 
was  in  fact  had  or  solemnized  at  the  said  city  of  Rome  be- 
tween the  said  parties,  the  said  pretended  marriage  was  and 
is  absolutely  null  and  void  to  all  intents  and  purposes  in  law 
whatsoever." 

This  judgment  distinctly  declares,  that  there  is  not  suffi- 
cient to  prove  the  fact  of  the  marriage,  but  that,  if  it  existed 
in  fact,  it  was  null  and  void.  This  surely  shows  that  the 
Roman  marriage  was  in  issue. 

Lord  Campbell.  —  So  that  the  declaration  in  the  will 
would  be  in  contradiction  to  the  judgment  of  a  Court.  It 
cannot  be  received. 

Another  will  of  a  subsequent  date  was  also  tendered,  but 
it  was  objected  to  on  the  same  ground,  and  both  the  wills 
were  rejected. 

Dr.  Lushinfftan  was  afterwards  called  to  state  in  what  man- 
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n«r  his  Royal  Highnets  had  uniformly  spoken  of  the  claunant 
in  conversation ;  but  this  eyidence  was  rejected  on  the  same 
ground. 

The  declarations  of  Mr.  Gunn,  made  to  his  son,  with  re- 
spect to  the  marriage,  were  proposed  to  be  proved  in  evidence 
by  his  son,  on  the  ground  that  they  were  the  declarations  of 
an  individual  who  knew  the  facts,  who  was  not  interested  in 
misrepresenting  them,  who  had  an  interest  in  being  silent  re- 
specting them,  and  whose  statements,  he  being  dead,  were 
therefore  admissible  in  evidence. 

*  104  *  Sir  T.  Wilde  and  Mr.  Erie,  in  support  of  the  evi- 
dence tendered.  —  Mr.  Gunn  has  been  proved  to  have 
been  at  Rome  at  the  period  in  question.  By  the  letters  of 
the  Prince  and  of  Lady  Augusta  it  is  proved  that  they  pro- 
posed to  be  married,  and  were  married  by  a  Mr.  Gunn,  who 
is  shown  to  be  the  person  whose  declarations  are  now  ten- 
dered to  the  committee.  He  had  a  perfect  knowledge  of  the 
facts,  and  was  not  interested  in  misrepresenting  them,  but 
the  contrary.  The  question  to  which  these  declarations  re- 
late rests  partly  on  an  Act  of  Parliament,  which  contains  a 
penal  clause.  There  have  been  proceedings  in  Chancery; 
Mr.  Gunn  was  called  as  a  witness,  and  interrogatories  were 
put  to  him  ;  he  demurred  to  them  on  the  ground  that  if  he 
answered  them  he  might  subject  himself  to  penalties  under 
the  12  Geo.  8,  c.  11.  This  shows  that  he  not  only  was  not 
interested  in  misrepresenting  facts  to  support  the  marriage^ 
but  believed  himself  to  have  an  interest  the  other  way.  In 
Higham  v.  Ridgway,  (a)  where  the  question  of  the  date  of  a 
birth  arose,  a  paper  was  offered  in  evidence  which  purported 
to  contain  an  entry  of  a  charge  of  attendance  on  the  mother, 
and  at  the  bottom  of  the  charge  was  written  a  statement  that 
it  had  been  paid.  The  entry  was  offered  in  evidence  for 
proof  not  only  of  the  fact  of  the  birth,  but  of  the  time  at 
which  it  took  place :  and  it  was  received  in  evidence  upon 
two  grounds,  either  of  which  would  have  been  sufficient. 
The  first  was,  that  it  was  the  entry  of  an  act  of  which  the 

(A)  10  East,  100. 
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man  making  it  had  perfect  knowledge,  and  which  he  had  no 
interest  to  misi^present.     Further  than  this,  the  book  con* 
tained  an  entry  of  payment,  which  was  against  the  interest 
of  him  who  made  it,  showing  that  the  charge  which  he 
*  had  made  for  attendance  had  been  discharged.     The    *  105 
necessity  of  the  case  renders  such  evidence  admissible. 
Mr.  Justice  Le  Blanc,  in  considering  the  question,  said :  (a) 
^*  On  inquiring  into  the  truth  of  facts  which  happened  a  long 
tame  ago,  the  Courts  have  varied  from  the  strict  rules  of  evi- 
dence applicable  to  facts  of  the  same  description  happening 
in  modem  times,  because  of  the  difficulty  or  impossibility,  by 
lapse  of  time,  of  proving  those  facts  in  the  ordinary  way  by 
living  witnesses.     On  that  principle  stands  the  evidence,  in 
cases  of  pedigree,  of  declarations  of  members  of  the  family 
who  are  dead,  or  of  monumental  inscriptions,  or  of  entries 
made  by  them  in  family  Bibles.     The  like  evidence  has  been 
admitted  in  other  cases  where  the  Court  was  satisfied  that  the 
person  whose  written  enlry  or  hearsay  was  offered  in  evidence 
had  no  interest  in  falsifying  the  fact,  but  on  the  contrary  had 
an  interest  against  his  declaration  or  written  entry.     Here 
the  entries  were  made  by  a  person  who  so  far  from  having 
any  interest  to  make  them,  had  an  interest  the  other  way ; 
and  such  entries  against  the  interest  of  the  parties  making 
them  are  clearly  evidence  of  the  fact  stated,  on  the  authority 
of  Warren  v.  GreenvUle^  (i)  and  of  all  those  cases  where  the 
books  of  receivers  have  been  admitted."    And  Mr.  Justice 
Baylet,  adopting  the  same  line  of  argument,  said :  ^^  The 
principle  to  be  drawn  £rom  all  the  cases  is,  that  if  a  person 
has  peculiar  means  of  knowing  a  fact,  and  makes  a  declara- 
tion of  that  fact,  which  is  against  his  interest,  it  is  clearly  evi- 
dence after  his  death,  if  he  could  have  been  examined  to  it  in 
his  lifetime."    Attention  was  called  in  Gleadow  v.  Atkins  (c) 
'to  this  last  expression  of  Mr.  Justice  Batley,  and  that 
*  learned  Judge,  who  had  then  taken  his  seat  in  the    *  106 
Court  of  Exchequer,  disavowed  the  opinion  as  to  re- 
stricting the  production  of  the  entries  by  the  circumstance 

(a)  10  East,  112.  (b)  2  Str.  1129. 

(c)  1  Gr.  &  M.  410. 
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of  the  writer  of  them,  if  alive,  being  capable  of  being  ex- 
amined.  In  other  respects  he  adhered  to  his  original  opinion. 
These  authorities  show  that  there  is  no  necessity  that  the 
entry  should  be  made  in  the  discharge  of  a  duty,  nor  that  he 
should  be  able  to  be  examined  in  his  lifeUme.  Standen  v. 
Standen  (a)  is  a  strong  authority  to  the  same  effect.  There 
a  declaration  by  a  clergyman,  made  to  the  supposed  husband, 
that  a  fiiend  of  the  wife's  had  forbid  the  banns  the  second 
time  they  were  published,  was  held  admissible,  not  as  proof 
of  the  fact,  but  as  evidence  that  the  clergyman  had  married 
the  parties  without  the  due  publication  of  banns.  That  dec- 
laration could  only  have  been  admissible  on  the  ground  that 
it  was  a  declaration  against  the  interest  of  the  party  who 
made  it.  Mr  Justice  Batlet  distinctly  states  (&)  that  pecu- 
liar knowledge,  and  no  interest  to  misrepresent,  will  render 
declarations  admissible  in  evidence  after  the  death  of  the  par- 
ties who  make  them  ;  and  that  was  the  abstract  he  had  made 
of  the  case  of  Moe  d,  Brune  v.  RawlingB.  (e)  It  is  true  that 
in  Higham  v.  Ridgway  the  parties  had  the  benefit  of  contend- 
ing not  that  the  entry  which  was  sought  to  be  read  was 
against  the  interest  of  the  party  making  it,  but  that  what 
he  then  wrote  became  admissible  by  the  subsequent  entry, 
which  was  in  opposition  to  his  own  interest.  It  may  now  be 
considered  to  be  the  rule,  that  the  fact  of  the  entry  being 
against  the  party's  interest  will  make  it  admissible.  In  the 
present  case  it  is  surmised  that  Mr.   Gunn  committed  an 

unlawful  act  in  celebrating  the  marriage  in  question. 
*  107    *  It  would,  therefore,  have  been  against  his  interest  to 

admit  that  he  had  been  a  party  to  an  illegal  transac- 
tion, and  in  consequence  of  that  belief  he  refused  to  give  his 
evidence  in  Chancery. 

[The  Lord  Chancellor.  —  But  in  the  Berkeley  Peerage 
Case  it  was  decided  that  the  mere  fact  of  a  party  not 
having  an  interest  did  not  make  a  paper  written  by  him 
evidence.] 

(a)  1  Peake'8  N.  P.  Rep.  45. 

(P)  Gleadow  o.  Atkizu,  1  Cr.  &  M.  424.  (c)  7  East,  279. 
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Here  it  is  stronger ;  it  is  against  his  interest. 

Lord  Campbell.  —  Your  present  argument  is  opposed  to 
your  argument  on  the  Marriage  Act ;  for  in  that  you  con- 
tended that  Mr.  6unn  had  nothing  to  fear,  as  what  he  did 
was  not  forbidden  by  law. 

Sir  T.  WUde.  —  But  if  he  believed  that  he  had  offended 
against  the  law,  that  belief  wias  su£^cient ;  his  belief  need  not 
be  well  founded.     The  circumstances  of  the  Berkeley  Case 
are  materially  different  from  those  of  the  present.     This  is 
the  case  of  a  person  making  a  declaration  when  he  believed 
it  was  his  interest  to  suppress,  not  to  make,  that  declaration. 
The  necessit}"  of  the  case  would  justify  the  admission  of  this 
evidence,  and  the  interest  which  the  law  considers  is  not  con- 
fined to  pecuniary  interest.    If  it  is  established  that  in  the 
mind  of  the  deceased  party  this  declaration  was  contrary  to 
his  interest,  and  if  it  is  further  shown  that  he  had  the  means 
of  knowledge,  and  had  no  motive  to  misrepresent  what  he 
knew,  his  declaration  is  admissible  in  evidence.    A  verbal 
statement  of  a  party,  made  contrary  to'  his  own  interest,  is 
always  receivable  in  evidence.     A  person  in  occupation  of  an 
estate  is  assumed  primd  facie  to  be  the  owner  in  fee-simple, 
but  the  admission  of  such  a  person  that  he  holds  a  less  estate, 
though  made  by  parol,  may  be  received  to  cut  down  his  inter- 
est.    It  may  be  so  received  because  it  is  against  his 
interest  to  make  *  the  admission.     The  principle  of    *  108 
law  is  clear,  and  it  becomes  more  distinctly  applicable 
when  a  question  of  fact,  ascertainable  a  few  yeara  since  by 
other  evidence,  has  become  difficult  of  proof  by  the  deaths  of 
parties  who  might  otherwise  have  been  called  as  witnesses. 
A  dying  declaration  is  admissible,  because  the  person  who 
makes  it  believes  himself  to  be  in  extremis^  and  is  supposed 
to  have  no  motive  to  misrepresent,  but  every  inducement  to 
tell  the  truth. 

Lord  Denman.  —  There  must  be  a  real  danger  of  death  at 
the  time  when  the  declaration  is  made. 
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JIfr,  Erie.  —  A  man  is  protected  £roin  answering  when  he 
believes  that  his  answers  may  subject  him  to  a  prosecution. 

[Lord  Brougham.  —  It  does  not  follow,  when  a  man  is 
protected  fron;  answering  because  he  believes  himself  to  be 
in  danger,  that  therefore  his  declarations  on  the  matter  re- 
specting which  he  has  been  protected  from  answering  in  his 
lifetime,  should,  after  his  death,  become  admissible  in  evi- 
dence.] 

But  the  existence  of  this  protection  furnishes  the  argument 
of  analogy,  that  the  fear  of  danger  is  a  matter  recognized  by 
the  law  as  affecting  the  testimony  of  a  witness.  The  &ct 
that  he  fears  a  prosecution  will  of  itself  protect  him  from 
being  forced  to  answer ;  and  his  declarations  made  when  that 
fear  might  be  supposed  to  induce  him  to  suppress  them  are 
for  the  same  reason  admissible  in  evidence. 

The  Lord  Chancellor.  —  This  question  has  been  put  upon 
two  grounds.  It  is  contended,  in  the  first  place,  that  as  Mr. 
Gunn  might  have  stood  indifferent  on  this  occasion,  as  he  had 
no  interest  and  as  he  knew  the  fiEkcts,  he  being  dead,  his  dec- 
larations are  receivable  in  evidence.  That  is  a  position 
which  cannot  be  maintained  in  this  House  ;  for  in  the 
•  109  Berkeley  Peerage  *  CMe  that  point  was  expressly  de- 
cided the  other  way,  on  reference  to  the  Judges,  (a) 

(a)  The  point  thus  referred  to  by  the  Lord  Chancellor  is  only  to  be 
found  in  the  minutes  of  evidence  on  the  Berkeley  Peerage  Case  (p.  655), 
printed  by  order  of  the  House  of  Lords.  It  is  thus  stated  :  —  *^  Then  Sir 
Samuel  Romilly  proposed  to  call  Mrs.  Tucker  to  prove  declarations  made 
by  the  late  Mr.  Hupsman ;  first,  with  respect  to  the  legitimacy  of  the 
claimant;  and,  secondly,  as  to  his  having  performed  the  ceremony  of  a  mar- 
riage between  the  late  Earl  and  the  Countess  of  Berkeley.  The  Sohcitor- 
Greneral  (Sir  T.  Plumer)  and  the  Attorney-General  (Sir  V.  Gibbs)  were 
heard  in  objection  to  the  evidence.  Mr.  Serjeant  Beat  and  Sir  Samuel 
Romilly  were  heard  in  support  of  the  evidence  being  received.  The  At- 
torney-General was  heard  in  reply.  The  counsel  were  directed  to  with- 
draw. Then  it  was  moved  that  the  following  question  be  put  to  the 
learned  Judges :  ^  Upon  the  trial  of  an  ejectment,  in  which  it  became 
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The  clergyman  there  was  dead;  his  declarations  were  offered 
in  evidence,  as  he  had  performed  what  was  stated  to  be  the  ' 
marriage  ;  he  was  indifferent  in  point  of  interest.  The  ques- 
tion of  the  admissibility  of  his  evidence  was  put  to  the 
Judges,  and  they  were  unanimously  of  opinion  that  it  could 
not  be  received.  So  far  as  this  House  is  concerned,  we  can- 
not again  open  that  question,  but  must  consider  that  decision 
of  it  as  finsd. 

The   next  ground  of  argument  is,  that  in  all  the 
*  cases  where  the  party  has  known  the  facts  and  is    *110 
dead,  and  has  made  declarations,  and  these  declara- 
tions are  against  his  interest,  and  would,  if  he  had  been 
living,  subject  him  to  a  prosecution,  such  declarations  are  . 
receivable  in  evidence.     That  is  the  broad  and  general  prop- 
osition.    That  proposition  cannot  be  sustained :  let  us  try  it 
by  instances  ordinarily  occurring.     A.  is  indicted  for  murder ; 
B.,  who  is  dead,  made  while  living  a  declaration  that  he  was 
present  at  the  murder :  that  declaration  is  against  his  own 
interest,  and  would,  had  he  lived,  have  subjected  him  to  a 
prosecution.    It  is  in  principle  the  very  case  supposed  in  the 
argument,  and  it  is  not  possible  to  say  that  such  declaration 
would  have  been  receivable  in  evidence.    Again,  suppose  the 

necessary  to  prove  the  legitimacy  of  A.  B.,  the  plaintiff  offered  to  give  in 
evidence  the  declarations  of  a  deceased  clergyman,  who  was  the  domestic 
chaplain  of  A.  B.  's  reputed  father  at  the  time  of  A.  B.'s  birth,  that  he  had 
married  the  reputed  father  and  the  mother  of  A.  B.  in  the  parish  church 
of  which  such  chaplain  was  vicar  ;  and  declarations  that  A.  B.  was  the 
legitimate  son  of  his  reputed  father.  According  to  the  practice  of  the 
Courts  below,  would  such  declarations  as  to^the  legitimacy  of  A.  B.,  or 
as  to  the  fact  of  the  marriage,  be  received  in  evidence  ? '  The  same 
was  agreed  to,  and  ordered  accordingly.  Then  the  Lord  Chief  Baron 
(Macdonald),  having  conferred  with  his  brethren,  delivered  the  unani- 
mous opinion  6f  the  Judges  present,  that  such  declarations  as  to  the 
legitimacy  of  A.  B.,  or  as  to  the  fact  of  marriage,  could  not  be  received 
in  evidence.  Then  it  was  moved  to  resolve  that  the  evidence  proposed  to 
.  be  offered  of  such  declarations  of  Mr.  Hupsman  ought  not  to  be  received. 
The  same  was  agreed  to,  and  ordered  accordingly.  The  counsel  were 
again  called  in,  and  informed  by  the  Lord  Walsinoham,  that  it  was 
the  opinion  of  the  committee  that  the  declarations  of  Mr.  Hupsman,  pro- 
posed to  be  given  in  evidence  on  the  part  of  the  claimant,  ought  not  to 
be  received." 
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Duke  of  Sussex  had  been  put  upon  his  trial  under  the  Royal 
Marriage  Act,  for  contracting  this  marriage,  is  it  possible  to 
maintain  that  Mr.  Gunn's  declarations  would  have  been  re- 
ceivable in  evidence  against  him  ?  It  is  sufficient  to  state 
these  instances,  to  show  that  the  proposition  of  the  learned 
counsel  cannot  be  maintained.  It  is  not  true  that  the  decla- 
rations of  deceased  persons  are  in  all  circumstances  receivable 
in  evidence,  when  in  some  way  or  other  they  might  injuriously 
affect  the  interest  of  the  party  making  them.  Nor  is  it  true, 
that  because,  while  living,  a  party  would  be  excused  from 
answering  as  to  certain  facts,  his  declarations  as  to  those  facts 
become  evidence  after  his  death.  These  are  not  correlative 
.  nor  corresponding  purposes.  Besides,  the  case  is  not  here, 
what  for  the  purposes  of  this  argument  it  is  represented  to  be. 
First,  Mr.  Gunn  is  said  not  to  have  been  liable  to  prosecution. 
Then  these  declarations  were  made  to  his  own  son  ;  and  in  so 
making  them,  it  cannot  be  presumed  that  he  would  have 

exposed  himself  to  prosecution,  or  that  he  made  them 
*  111    under  any  *  belief  that  he  should  do  so.     These  two 

circumstances  take  away  the  main  grounds  on  which 
the  argument  for  the  admission  of  these  declarations  has 
been  rested.  On  no  ground,  therefore,  can  these  declarations 
be,  in-  my  opinion,  received  in  evidence. 

Lord  Brougham.  —  I  so  entirely  agree  with  my  noble  and 
learned  friend,  that  I  need  scarcely  trouble  your  Lordships 
further  than  to  express  my  concurrence  in  what  has  been 
expressed  in  so  luminous  and  convincing  a  manner.  The 
case  of  Higham  v.  Ridgway  declares  the  law  on  the  point  at 
issue.  The  more  we  look  at  that  case,  the  more  clearly  must 
we  come  to  two  conclusions.  In  the  first  place,  we  must  see 
that  the  evidence  there  was  admitted,  not  because  the  subject- 
matter  of  the  declaration  was  within  the  peculiar  knowledge 
of  the  party  making  the  declaration,  but  that  it  was  a  decla- 
ration made  against  an  interest  of  a  very  specific  nature ;  viz.,* 
a  pecimiary  interest.  I  may  further  say,  that  one  of  the 
learned  Judges,  who  is  now  present  to  assist  your  Lordships, 
—  I  mean  Mr.  Justice  Williams,  —  was  a  counsel  in  that  very 
case,  and  argued  it  with  Mr.  Serjeant  Manley  in  1808,  against 
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the  admission  of  the  evidence ;  and  he  remembers  perfectly 
well  that  the  evidence  was  received  on  the  express  and  spe- 
cific ground  that  it  was  an  entry  against  the  pecuniary  inter- 
est of  the  party.  Another  conclusion  to  which  we  must  come 
is  that,  considering  the  nature  and  tendencies  of  such  evi- 
dence unless  properly  restricted,  we  ought  to  be  careful  and 
cautious  of  extending  the  rule,  as  laid  down  in  the  case  of 
Btgham  v.  Ridgway^  beyond  the  limits  settled  by  that  case. 
To  say  if  a  man  should  confess  a  felony  for  which  he  would 
be  liable  to  prosecution,  that  therefore,  the  instant  the 
grave  closes  over  him.  *  all  that  was  said  by  him  is  to  *  112 
be  taken  as  evidence  m  every  action  and  prosecution 
against  another  person,  is  one  of  the  most  monstrous  and 
untenable  propositions  that  can  be  advanced.  Lord  Kenton 
never  could  have  entertained  the  opinion  or  held  the  doctrine 
imputed  to  him  in  the  case  of  Standen  v.  Standen.  (a)  The 
law  in  Higham  v.  Ridgway  (i)  has  been  carried  far  enough, 
although  not  too  far.  The  rule,  as  understood  now,  is  that 
the  only  declarations  of  deceased  persons  receivable  in  evi- 
dence are  those  made  against  the  proprietary  or  pecuniary 
interests  of  the  party  making  them,  when  the  subject-matter 
of  such  declarations  is  within  the  peculiar  knowledge  of  the 
party  so  making  them. 

Lord  Denman.  —  I  entirely  agree  with  what  has  fallen 
from  my  noble  and  learned  friends.  I  take  the  rule  in  Hig- 
ham V.  Ridgway  to  be  as  my  noble  and  learned  friend  has  just 
stated  it.  With  regard  to  declarations  made  by  persons  in 
extremis^  supposing  all  necessary  matters  concurred,  such  as 
actual  danger,  death  following  it,  and  a  full  apprehension,  at 
the  time,  of  the  danger  and  of  death,  such  declarations  can  be 
received  in  evidence ;  but  all  these  things  must  concur  to 
render  such  declarations  admissible.  Such  evidence,  how- 
ever, ought  to  be  received  with  caution,  because  it  is  subject 
to  no  cross-examination.  As  to  the  case  of  Standen  v.  Stan- 
den,  I  agree  with  my  noble  and  learned  friend,  that  it  is 
doubtful  whether  Lord  Kenton  ever  could  have  admitted  the 

(a)  1  Peake'8  N.  P.  45.  (6)  10  East,  109. 
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evidence  in  the  way  there  described ;  but  even  if  he  did,  it 
must  be  recollected  that  that  was  an  issue  from  the  Court  of 

Chancery,  in  the  trial  of  which  the  rules  of  evidence 
*113    are  sometimes  relaxed,  as  the  whole  proceeding  *iB 

one  simply  for  the  information  of  that  Court.  The 
witness  there  came  to  bastardize  his  own  issue ;  he  was  dis- 
credited, and  the  verdict  was  against  him.  It  never,  there- 
fore, became  necessary  to  discuss  the  propriety  of  what  had 
been  done  ;  but  that  case  has  never  since  been  acted  on,  and 
to  me  it  seems  to  involve  a  very  dangerous  principle  of  law. 

Lord  Cottenham.  —  I  beg  simply  to  express  my  concur- 
rence in  what  has  already  been  said  by  the  noble  and  learned 
Lords  who  have  preceded  me. 

Lord  Campbell.  —  By  the  law  of  England  the  declarations 
of  deceased  persons  are  not  generally  admissible,  unless  they 
are  against  the  pecuniary  interest  of  the  party  making  them. 
There  are  two  exceptions :  first,  where  a  declaration'by  word 
of  mouth, or  by  writing  is  made  in  the  course  of  the  business 
of  the  individual  making  it,  there  it  may  be  received  in  evi- 
dence, though  it  is  not  against  his  interest.  Doe  d.  PatteshaU 
v.  Turford.  (a)  The  service  of  a  notice  may  thus  be  proved ; 
and,  in  like  manner,  an  entry  by  a  notary's  clerk  that  he  had 
presented  a  bill,  for  that  is  in  the  ordinary  discharge  of  his 
duty.  But  as  to  the  point  of  interest,  I  have  always  under- 
stood the  rule  to  be,  that  the  declaration,  to  be  admissible, 
must  have  been  one  which  was  contrary  to  the  interests  of 
the  party  making  it,  in  a  pecuniary  point  of  view  ;  and,  with 
the  exception  of  Standen  v.  Standeuy  I  do  not  know  any  case 
which  appears  to  break  in  upon  that  principle.  I  think  it 
would  lead  to  most  inconvenient  consequences,  both  to  indi- 
viduals and  to  the  public,  if  we  were  to  say  that  the 
*  114  apprehension  of  a  criminal  prosecution  was  *  an  inter- 
est which  ought  to  let  in  such  declarations  in  evidence. 
But  even  if  such  a  rule  did  exist,  it  would  not  permit  the 
learned  counsel  here  to  bring  in  the  statements  of  Mr.  Gunn, 

(a)  8  B.  &  Ad.  800. 
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for  how  are  your  Lordships  to  know  what  state  Mr.  Gunn's 
mind  was  in  when  he  made  the  declarations  ?  At  that  time 
of  his  conversation  with  his  son,  he  might  have  entertained  a 
very  dififerent  belief  from  that  which  he  laboured  under  when 
he  demurred  to  the  bill  in  Chancery,  and  refused  to  answer 
the  interrogatories  put  to  him  there.  He  might  have  believed 
that  the  marriage  having  been  celebrated  abroad,  the  provi- 
sions of  the  Royal  Marriage  Act  did  not  extend  to  it,  and  that 
he  was  in  no  danger  whatever  from  what  he  had  done. 

Lord  Langdale.  —  My  Lords,  lest  it  should  be  supposed 
that  there  is  any  difft&rence  of  opinion  on  this  point,  I  beg  to 
say  that  I  fully  concur  with  the  noble  and  learned  Lords  who 
have  preceded  me. 

The  declarations  t^xidered  were  rejected. 

The  Right  Rev.  Nicholas  Wiseman,  D.D.,  havii^  been 
called,  and  having  begun  to  give  his  evidence  on  the  law  at 
Rome  on  the  subject  of  marriage,  referred,  while  doing  so,  to 
a  work  which  was  lying  by  him.    This  was  noticed. 

Lord  Brougham  (to  the  counsel).  —  You  had  better  state 
to  the  witness  that  he  may  refresh  his  recollection  by  referring 
to  authorities  on  the  matter  of  law  to  which  his  evidence  is 
addressed. 

• 

The  Lord  Chancellor.  —  Do  so.  The  witness  may  thus 
correct  and  confirm  his  recollection  of  the  law,  though  he  is 
the  person  to  tell  us  what  it  is. 

Lord  Campbell.  —  The  most  authoritative  form  of 
•  getting  at  foreign  law  is  to  have  the  book  which  lays    *  115 
down  the  law.    Thus  we  have  had  the  Code  Napoleon 
in  our  Courts.    It  is  better  than  to  examine  a  witness,  whose 
memory  may  be  defective,  and  who  may  have  a  bias  influenc- 
ing his  mind  upon  the  law. 

Lord  Brougham.  —  My  opinion  entirely  concurs  with  that 
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of  the  Lord  Chancellor.  The  witness  may  refer  to  the  sources 
of  his  knowledge ;  but  it  is  perfectly  clear  that  the  proper 
mode  of  proving  a  foreign  law  is  not  by  showing  to  the  House 
the  book  of  the  law ;  for  the  House  has  not  organs  to  know 
and  to  deal  with  the  text  of  that  law,  and  therefore  requires 
the  assistance  of  a  lawyer  who  knows  how  to  interpret  it.  If 
the  Code  Napoleon  was  before  a  French  Court,  that  Court 
would  know  how  to  deal  with  and  construe  its  provisions; 
but  in  England  we  have  no  such  knowledge,  and  the  English 
Judges  must  therefore  have  the  assistance  of  foreign  lawyers.^ 
This  was  fully  considered  in  Dalrymple  v.  Dalrymple^  (a)  in 
which  the  opinion  of  the  Scotch  lawyers^  was  taken  as  a  mat- 
ter of  fact,  they  being  examined  upon  oath.  In  those  opinions 
they  referred  to  Scotch  statutes  and  Scotch  law-bQoks.  It  was 
agreed  on  all  hands,  that  that  which  was  there  in  evidence 
were  not  the  mere  statements  of  foreign  text- writers,  but  the 
opinions  of  skilful  and  scientific  men  who  were  examined  on 
oath. 

Lord  Denman.  —  There  does  not  appear  to  be,  in  fact,  any 
real  difference  of  opinion  upon  this  point.  There  is  no  ques- 
tion raised  here  as  to  any  exclusive  mode  of  getting  at  this 

evidence,  for  we  have  both  the  materials  of  knowledge 
*  116    offered  to  us.     We  have  *  the  witness,  and  he  states 

the  law,  which  he  says  is  correctly  laid  down  in  these 
books.  The  books  are  produced,  but  the  witness  describes 
them  as  authoritative,  and  explains  them  by  his  knowledge  of 
the  actual  practice  of  the  law.  A  skilful  and  scientific  man 
must  state  what  the  law  is,  but  may  refer  to  books  and  stat- 
utes to  assist  him  in  doing  so.  That  was  decided,  after  full 
argument,  on  Friday  last,  in  the  Court  of  Queen's  Bench.  (J) 
There  was  a  difference  of  opinion,  but  the  majority  of  the 
Judges  clearly  held,  on  an  examination  of  all  the  cases  and 
after  full  discussion,  that  proof  of  the  law  itself,  in  a  case  of 
foreign  law,  could  not  be  taken  from  the  book  of  the  law,  but 

(a)  2  Hagg.  Cons.  Rep.  54. 

(fi)  Baron  de  Bode^s  Case,  tried  at  bar  in  the  Court  of  Queen's  Bench, 
20  June,  1844.     Not  yet  reported. 

1  See  In  re  Coppin,  L.  R.  2  Ch.  Ap.  §  3. 
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{rom  the  witness  who  described  the  law.  If  the  witness  says, 
**  I  know  the  law,  and  this  book  truly  states  the  law,"  then 
you  have  the  authority  of  the  witness  and  of  the  book.  You 
may  have  to  open  the  question  on  the  knowledge  or  means  of 
knowledge  of  the  witness,  and  other  witnesses  may  give  a  dif- 
ferent interpretation  to  the  same  matter,  in  which  case  you 
must  decide  as  well  as  you  can  on  the  conflicting  testimony ; 
but  you  must  take  the  evidence  from  the  witnesses. 

Lord  •Campbell.  —  I  entirely  concur  with  the  law  as  laid 
down  by  the  noble  and  learned  Lord  who  has  just  spoken. 
The  foreign  law  is  a  matter  of  fact  to  be  proved  by  evidence. 
You  call  witnesses  to  prove  that  fact ;  you  ask  the  witness 
what  the  law  is.  He  may  from  his  recollection,  or  on  pro- 
ducing and  referring  to  books,  say  what  it  is,  or  that  it  is 
found  correctly  stated  in  such  a  book.  He  may  here  produce 
the  book,  and  say  that  that  is  according  to  the  law  of 
*  Rome.  So  likewise  he  may  take  the  book  to  refresh  *  117. 
his  memory. 

Lord  Langdale.  —  The  question  here  is,  how  a  witness  as 
to  what  is  foreign  law  is  to  be  examined  ;  in  what  form  and 
manner  he  is  to  give  his  testimony.  Foreign  law  is,  in  the 
Courts  of  this  country,  a  matter  of  fact.  A  witness,  more 
or  less  skilled  in  it,  is  called  in  to  depose  to  it.  He  may 
state  what  it  is  from  his  own  knowledge,  or  assist  his  own 
knowledge  by  reference  to  books  and  authorities  that  are 
within  his  reach :  he  may  refer  to  text-books,  or  to  books  of 
decisions,  and  so  render  his  knowledge  more  accurate  than 
before. 

The  witness  went  bn-  to  state  what  was  the  law  of  Rome, 
and  what  the  practice  of  the  Roman  Courts,  on  the  subjects 
of  marriage  generally,  and  of  marriages  between  Protestants 
in  particular,  (a) 

The  Right  Rev.  Nicholas  Wiseman,  D.  D.,  was  then  re- 
called, and  the  following  examination  took  place :  — 

(a)  This  part  of  the  evidence  is  not  reported,  as  the  question  put  to 
the  Judges  rendered  the  consideration  of  it  unnecessary. 
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I  am  a  Roman  Catholic  bishop. 

I  am  coadjutor  to  the  bishop,  who  is  vicar-apostolic  of  the 
central  district  of  England  at  present.   . 

I  preside  over  the  Roman  Catholic  college  at  Ogcot. 

I  resided  at  Rome  from  1818  till  1840. 

I  was  the  superior  of  the  English  college  for  several  years 
during  that  period.  , 

In  the  event  of  any  questions  arising  in  England  relating 
to  the  validity  of  Catholic  marriages,  the  vicars-apostolic  in 
England  have  the  same' jurisdiction  in  respect  of  sirch  cases 

which  any  bishop  would  have  upon  the  Continent. 
*  118  *  I  have  had  as  fair  an  opportunity  as  might  be  ex- 
pected to  become  acquainted  with  the  practice  and 
doctrine  upon  the  subject ;  but  if  the  oflSce  to  which  the 
question  refers  is  my  present  ofl&ce,  I  should  say  that  it  would 
be  an  important  part  of  my  duty  at  present  to  make  myself 
acquainted  with  the  law  upon  the  subject. 

In  my  office  as  coadjutor. 

I  have  held  that  office  in  England  four  years. 

I  came  to  this  country  immediately  from  the  office  of  supe- 
rior of  the  English  college  at  Rome* 

I  am  aware  of  the  law  that  prevails  at  Rome,  usually  de- 
scribed as  the  Council  of  Trent. 

The  law  at  Rome  by  which  the  marriages  of  Roman  Cath- 
olics are  regulated,  is  the  law  of  the  Council  of  Trent,  which 
declares  that  a  marriage,  to  be  valid,  must  be  in  the  presence 
of  the  parish  priest  and  two  witnesses. 

There  has  been  no  regulation  upon  the  subject  of  the  mar- 
riages of  Protestants,  and  I  could  not  refer  to  any  decree 
which  went  to  define  any  thing  relating  to  the  marriages  of 
Protestants  in  Rome. 

There  are  authorized  publications  of  the  Council  of  Trent, 
which  are  acted  upon  as  authorities  by  the  judicial  tribunals 
at  Rome. 

The  canons  of  that  council  of  course  are  perfectly  known, 
in  the  same  way  that  any  other  judicial  decisions  or  any 
public  enactments  are  known.  The  canon  was  published, 
and  its  decrees  communicated  officially  to  the  whole  church ; 
and  any  edition  of  it  that  might  be  considered  as  coming 
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from  an  authorized  press,  as  from  the  one  in  Rome,  would 
certainly  be  admitted  as  sufficient  evidence. 

In  answer  to  questions  by  the  Attorney-General,  the 
witness  said,  —  I  have  been  a  member  of  one  of  the 

*  ecclesiastical  tribunals,  but  not  one  into  which  such   *  119 
cases  as  this  would  come.     I  have  bad  no  personal 
experience  of  the  administration  of  the  law  at  Rome. 

The  Attorney-General  submitted  that  su£Scient  foundation 
had  not  been  laid  for  receiving  this  evidence,  by  proving  that 
the  witness  was  qualified,  from  his  office  or  means  of  Imowl- 
edge,  to  give  evidence  upon  this  subject. 

The  committee  desired  that  he  might  be  further  examined 
on  this  subject. 

The  witness  then  underwent  the  following  examination :  — 

I  have  studied  the  canon  law. 

I  have  not  gone  through  a  regular  course  of  canon  law ; 
but  for  the  discharge  of  my  duties  it  ha^  been  of  course 
necessary  that  I  should  make  myself  acquainted  with  the 
canon  law  upon  all  those  points  upon  which  it  is  applica- 
ble to  cases  that  may  arise  ;  and  among  others,  of  course,  to 
matrimonial  cases,  so  as  to  form  my  own  opinion  upon  the 
subject. 

All  that  relates  to  matrimonial  cases  would  come,  of  course, 
before  me  in  my  present  office.  A  case  might  arise  in  which 
two  Protestants,  having  been  married  abroad,  came  into  this 
country,  and  became  Catholics  ;  and  it  would  be  my  duty  to 
decide  whether  they  should  be  separated  or  remarried,  or 
whether  I  should  hold  their  marriage  valid. 

In  disposing  of  those  cases  which  come  as  it  were  officially 
before  me  here  as  coadjutor  to  the  bishop  for  the  central 
division  of  England,  I  should  govern  myself  by  the  canon 
law,  as  far  as  it  is  applicable  to  cases  of  that  kind.  I  should 
do  so  by  the  canon  law  of  Rome. 

To  enable  me  to  perform  the  duties  of  the  office  I  hold, 
I  have  studied  the  canon  law  respecting  marriage 

*  which  prevails  now  at  Rome,  and  govern  myself  by   *  120 
that  law  in  my  decisions. 

The  Attorney"  Q^eneral.  —  Surely  the  decree  of  the  Council 
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of  Trent  is  no  part  of  the  law  you  ever  administer  here, 
is  it? 

That  decree  is  not. 

That  decree  is  a  portion  of  the  law  of  Rome,  is  it  not  ? 

Certainly. 

And  therefore  the  canon  law  you  administer  here  is  not  the 
same  law  of  marriage  as  is  administered  at  Rome  ? 

It  is  the  same  law  ;  because  that  very  decree  would  come 
under  my  notice,  as  in  the  case  I  have  stated,  where  I  should 
be  obliged  to  decide  upon  the  law  of  Rome  or  other  Catholic 
countries,  in  case  persons  married,  in  those  countries,  Protes- 
tants who  came  into  my  jurisdiction.  It  would  be  my  duty 
to  decide  with  respect  to  them,  and  the  law  which  would 
decide  their  case  would  be,  of  course,  the  law  as  administered 
in  other  countries. 

Suppose  a  qu^tion  as  to  the  validity  of  a  marriage  between 
Roman  Catholics  in  Ireland,  where  that  decree  of  the  Coun- 
cil of  Trent  has  been  received,  should  come  before  me,  I 
should  be  guided  by  the  decree  of  the  Council  of  Trent  in 
deciding  upon  the  validity  of  that  marriage. 

No  instances  have  ever  come  before  me  of  a  marriage  of 
two  Protestants  at  Rome,  nor  of  the  marriage  of  two  Protes- 
tants in  any  Catholic  country  where  the  decree  of  the  Coun- 
cil of  Trent  was  received  as  law. 

I  do  not  know  any  actual  instance  in  which  a  marriage  of 
Protestants  has  come  before  me,  where  that  marriage  has 
been  solemnized  according  to  the  Protestant  form  in  a  Cath- 
olic country  in  which  the  Council  of  Trent  has  been  re- 
ceived. 
*  121  *  I  do  not  know  any  decision  with  respect  to  Prot- 
estant marriages  by  the  tribunals  at  Rome. 

All  the  higher  tribunals  there  are  in  the  hands  of  the 
ecclesiastics  entirely. 

I  have  not  directed  my  attention  expressly  to  prepare  my- 
self for  those  higher  offices. 

I  could  not  say  that  I  have  gone  through  a  legal  education. 

I  have  gone  through  the  studies  usual  for  ecclesiastics,  but 
not  usual  f6r  ecclesiastical  lawyers. 
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I  should  not  say  that  I  have  gone  through  such  a  course  of 
study  as  would  qualify  me  to  be  a  judge  in  the  ecclesiastical 
tribunals ;  because  it  is  necessary  to  take  a  degree  of  doctor 
of  laws,  and  to  go  through  a  full  course  of  civil  ecclesiastical 
law  for  the  purpose,  and  I  have  not  done  that. 

There  is  a  tribunal  called  the  penitentiary  at  Rome. 

It  consists  of  a  board  of  cardinals,  with  their  officers,  whose 
duty  it  is  to  examine  into  cases  connected  with  crimes  and 
guilt  of  different  sorts. 

A  matrimonial  question  might  come  before  me  in  my 
official  capacify  as  coadjutor  of  the  bishop  in  this  form:  I 
might  have  to  decide  whether,  for  example,  the  marriage  was 
valid  or  not ;  for  instance,  if  there  had  been  a  canonical  or 
an  ecclesiastical  impediment,  which  made  the  marriage  void 
ah  initio^  it  would  be  my  duty  to  decide  upon  it. 

I  should  decide  for  the  purpose  of  separation  or  remarry- 
ing.    I  should  decide  in  such  a  case  pro  saltUe  animce. 

Merely  with  a  spiritual  view. 

The  validity  or  invalidity  of  a  marriage  would  not  come 
before  me  in  my  spiritual  capacity  with  a  view  to  cen- 
sure or  penances  which  I  might  impose  upon  *the    *122 
parties  alone,  for  there  might  be  no  penance  and  no 
censure ;  but  simply  to  set  it  right  with  respect  to  the  spirit- 
ual consequences. 

The  validity  of  a  Protestant  marriage  could  never  come 
before  me  except  with  a  view  of  the  parties  becoming  Cath- 
olics afterwards. 

The  question  of  marriage  is  an  ecclesiastical  question 
decided  by  the  ecclesiastical  law  at  Rome. 

My  duties  led  me  into  communication  with  the  ecclesiasti- 
cal authorities  of  Rome.  My  decision  upon  the  question  of 
marriage  or  no  marriage,  which  is  an  ecclesiastical  question, 
would  be  of  authority  at  Rome  if  it  was  unappealed  from. 

If  I  decided  a  case  here  in  England  upon  a  question  of  mar- 
riage, that  decision  would  have  weight  in  a  Roman  tribunal. 

I  do  not  presume  that  I  have  means  of  knowing  the  law 
upon  this  subject  more  than  any  other  learned  Roman  Cath- 
olic ecclesiastic.  For  example:  as  to  this  question  I  have 
considered  it  myself ;  I  have  looked  into  the  authorities,  and 
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I  have  conferred  with  many  persons  concerning  it,  and  I  haye 
formed  my  judgment  from  those  various  sources,  as  I  should 
upon  any  other  point  upon  which  I  should  be  called  upon  to 
exercise  a  practical  judgment. 

It  has  been  part  of  my  duty  and  my  object  to  acquaint 
myself  with  the  state  of  the  ecclesiastical  law  at  Rome  upon 
the  subject  of  marriage. 

I  have  studied  for  that  purpose. 

I  have  been  appointed  an  ecclesiastical  judge  in  this  coun- 
try by  the  court  of  Rome,  in  matters  relating  to  ecclesiastical 
jurisdiction.  I  have  been  appointed  as  any  olher  bishop  or 
vicar-general  might  be,  and  no  further. 

There  is   not  any  ecclesiastical   authority  in   this 
*123    *  country  to  decide  upon  the  subject  of  marriages, 
except  the  Catholic  bishops. 

The  persons  holding  that  office  are  generally  the  author- 
ities which  have  jurisdiction  throughout  Catholic  countries 
to  decide  upon  questions  of  marriage. 

That  is,  matrimonial  cases,  as  far  as  the  canon  law  and 
ecclesiastical  law  affect  them,  belong  to  the  jurisdiction  of 
the  bishops. 

I  am  one  of  those  bishops. 

I  never  gave;  lectures  upon  ecclesiastical  law  at  Rome. 

I  have  filled  the  office  of  bishop  in  this  country  for  four 
years. 

'The  canon  law  at  Rome  governs  both  temporal  and  eccle- 
siastical law. 

I  have  had  no  practical  experience,  either  as  an  advocate 
or  as  a  judge,  in  any  court  at  Home. 

Sir  T.  Wilde  and  Mr.  Erle^  in  support  of  the  witness's 
admissibility.  —  This  witness  stands  in  the  situation  of  a 
person  who  ought  to  be  received  to  give  evidence  on  this 
subject.  It  never  has  been  laid  down  that  the  only  individ- 
uals competent  to  give  evidence  upon  foreign  law  are  those 
who  are  professionally  qualified  to  practice.  Even  persons 
engaged  in  trade  have  been  received  to  prove  foreign  law. 
On  this  question  of  marriage,  the  highest  authority  is  not,  in 
Rome,  vested  in  professed  lawyers.  The  witness  here  has 
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studied  at  Rome  as  an  ecclesiastic ;  he  became  head  of  the 
university  there*  He  is  now  a  Roman  Catholic  bishop  in  this 
country,  charged  with  the  duty  of  deciding  on  questions  of 
marriage,  whether  they  are  regular  or  not,  or  are  ab  initio 
void ;  and  his  decisions  on  this  matter  would  be  received  as 
authoritative  at  Rome.  Legal  advocates  are  never 
promoted  to  the  office  of  *  bishop ;  but  the  authorities  *  124 
at  Rome  say  that  the  bishop  is  the  person  to  decide 
on  the  question  of  marriage.  The  person  promoted  to  that 
office  is,  by  the  laws  of  Rome,  considered  best  fitted  to  decide 
on  that  question  according  to  those  laws.  The  evidence  of  a 
man  who  has  studied  abroad  has  been  taken  on  such  a  sub- 
ject. In  Lord  Cloncurry*9  Case  a  single  priest  was  examined. 
If  a  barrister  or  advocate  can  alone  be  examined  on  this 
matter,  then  a  man  who  had  been  for  twenty-five  years  Attor- 
ney-General in  some  of  our  colonies  (where  that  office  is  not 
necessarily  filled  by  a  barrister)  could  not  be  heard  to  give 
evidence  as  to  the  laws  of  the  colony  where  he  had  so  long 
held  office. 

[Lord  Brougham. — Yes,  the  possession  of  that  office  would 
give  him  the  right.     He  would  be  peritus  virtute  officii,'] 

The  cases  of  Lacon  v.  Btggin%  (a)  and  Q-aner  v.  Lady 
Lane%borough  (i)  are  decisive  on  this  point,  fn  the  latter 
the  question  was  as  to  the  validity  of  a  foreign  divorce,  and 
a  Jewess  was  there  permitted  to  give  parol  evidence  of  her 
own  divorce  in  Leghorn,  according  to  the  custom  of  the 
Jews  there. 

[Lord  Brougham. — Tour  proposition  goes  to  this  extent; 
that  any  foreigner  can  be  caUed  to  prove  the  law  of  a  foreign 
country. 

The  Lord  Chancellor.  —  In  Q-aner  v.  Lady  Lanesborough 
the  woman  was  called  to  prove  the  custom,  not  the  law.] 

(a)  8  Stark.  178;  Dowl.  &  R.  N.  P.  C.  88. 
(6)  1  Peake's  N.  P.  C.  25. 
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In  the  case  of  The  Queen  v.  Dent^  (a)  where  proof  of  the 
Scotch  law  was  required,  a  witness  was  tendered,  and  it  was 
objected  that  he  was  not  of  the  legal  profession ;  it  was  an- 
swered that  it  was  not  necessary  that  he  should  be  of  any 
particular  profession,  but  that  if  he  satisfied  the  Judge  that 
he  possessed  in  fact  sufficient  knowledge,  he  was 
*  125  *  admissible  as  a  witness  ;  and  Mr.  Justice  Wightman 
adopted  that  argument,  and  admitted  the  witness.  It 
cannot  be  objected  here  that  the  judgment  of  this  witness  in 
his  office  can  only  affect  the  party  pro  salute  animce  ;  for  such 
an  objection  would  exclude  from  our  Courts  the  testimony  of 
Dr.  Lushinoton  as  to  what  was  the  law  in  the  Court  where 
he  presided.  Here  the  witness  exercises  a  judicial  office,  the 
decisions  of  which  would  be  received  and  acted  on  by  the 
highest  tribunals  in  Rome. 

The  Lord  Chancellor.  —  There  are  two  questions  here. 
First,  whether,  independently  of  the  jurisdiction  exercised 
by  Dr.  Wiseman,  his  evidence  would  be  admissible.  If  not, 
then,  secondly,  whether  that  jurisdiction,  whether  his  office 
here,  will  render  that  evidence  admissible.  So  you  had  bet- 
ter examine  him  with  respect  to  the  nature  and  duties  of  his 
office. 

The  witness's  examination  then  proceeded  as  follows :  — 
The  authorities  in  this  country  from  the  See  of  Rome,  that 
have  power  to  decide  upon  questions  arising  between  Cath- 
olics respecting  marriage,  are  the  vicars-apostolic  of  Eng- 
land. 

Their  authority  is  limited  with  respect  to  the  power  of 
dispensing  in  certain  cases,  in  which  they  are  obliged  to  have 
recourse  to  the  supreme  authority  at  Rome ;  with  the  ex- 
ception of  those  cases,  the  powers  are  the  same  as  would  be 
exercised  in  Rome  itself.  I  ought  to  observe  that  I  stated 
myself  to  be  the  coadjutor  to  the  vicar-apostolic.  It  might 
be  necessary  to  explain  in  what  relation  I  am :  I  am  ap- 
pointed by  the  Holy  See,  with  the  character  of  bishop,  to 

(a)  1  C.  &  E.  97. 
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assist  the  bishop  in  the  administration  of  his  diocese,  receiv- 
ing participation  in  all  his  faculties  and  powers  from 
him  ;  *  that  participation  being  sanctioned,  of  coui*se,  **  126 
to  the  full  extent  to  which  he  gives  it,  by  the  Holy  See. 
With  respect,  therefore,  to  matrimonial  cases,  I  am  in  pos- 
session of  the  same  administrative  faculties  which  he  ex- 
ercises. 

■t 

I  have  during  my  residence  in  this  country  frequently 
exercised  that  jurisdiction. 

I  am  guided  by  the  ecclesiastical  law  of  the  church  as  ap- 
plicable to  this  country ;  for  instance,  as  to  the  case  of  clan- 
destinity,  or  any  matter  involved  in  that  decree  of  the  Council  . 
of  Trent,  I  should  have  to  administer  for  England  as  for  a 
country  in  which  that  decree  is  not  promulgated  ;  but  if  cases 
came  before  me  from  other  countries  in  which  it  is  pro- 
mulgated, I  should  have  to  decide  according  to  the  practical 
judgment  I  should  form  of  the  force  of  that  canon  in  those 
countries. 

Supposing  a  question  relating  to  a  marriage  contracted  in 
a  Catholic  country  abroad  should  arise  between  two  Catholics 
in  this  country,  it  would  become  my  duty  and  part  of  my 
jurisdiction  to  decide  the  question,  whatever  it  might  be, 
relating  to  that  marriage. 

There  are  not  any  questions  which  could  come  under  judi- 
cial decision  at  Rome,  relating  to  a  marriage  between  two 
Catholics  in  a  Catholic  country,  which  are  not  within  my 
jurisdiction,  supposing  the  same  questions  to  arise  between 
two  persons  in  this  country  who  had  so  married  abroad. 

The  decision  of  any  case  of  marriage  could  be  fully  made 
in  this  country.  Cases  of  complication  and  difficulty  might 
arise  which  I  might  think  it  expedient  to  send  to  Rome  for 
solution,  in  order  to  have  the  benefit  of  the  opinion  of  others, 
but  it  would  not  be  from  limited  jurisdiction. 

*  I  might,  as  other  bishops,  take  advice  from  Rome,  *  127 
but  the  matter  would  be  within  my  jurisdiction. 

I  hav«  authority  to  determine  whether  a  marriage  between 
two  Roman  CathoUcs  is  or  is  not  a  valid  marriage. 

I  have  also  authority  to  determine  whether  it  is  a  regular 
or  an  irregula|:  marriage. 
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And  to  subject  the  parties  to  penance,  if  it  is  irregular. 

If  two  Roman  Catholics  go  through  a  ceremony  of  mar- 
riage which  is  not  a  marriage,  I  declare  it  to  be  void. 

I  apply  to  that  such  of  the  ecclesiastical  laws  of  Rome  as 
are  in  force  in  this  country. 

I  apply  that  to  marriages  contracted  in  other  countries. 

The  law  I^  should  apply  as  relating  to  a  marriage  con- 
tracted at  Rome,  would  be  the  law  as  I  consider  it  held  at 
Rome.    * 

If  the  marriage  was  contracted  here,  I  should  apply  so 
much  of  the  law  of  Rome  as  is  applicable  here ;  and  if  the 
marriage  was  contracted  at  Rome,  I  should  apply  to  it  the 
law  of  Rome  as  relating  to  marriage. 

I  decide  with  respect  to  the  validity  of  marriages ;  whether 
a  marriage  is  a  good  marriage  or  whether  it  is  void,  whether 
it  is  a  regular  or  irregular  marriage ;  and  I  have  aU  the 
jurisdiction  that  the  ecclesiastical  courts  have  in  Rome. 

My  functions  and  jurisdiction  are  confined  purely  to  spir- 
itual purposes. 

When  I  sit  for  the  purpose  of  deciding  these  matters,  I  am 
under  no  obligation ;  I  have  no  court.  I,  of  course,  make  it 
a  rule  of  conscience  to  take  the  best  advice  that  I  can,  espe- 
cially in  cases,  which  constantly  occur,  of  the  validity 
*  128  of  marriages,  which  are  coming  *  before  me  certainly 
oftener  than  every  month.  I  always  take  the  advice 
of  such  theologians  and  persons  as  I  can  consult.  The  case 
is  accurately  studied ;  and  in  those  books  which  have  been 
referred  to,  the  authorities  are  collected,  and  I  form  my  judg- 
ment according  to  them.  Often  the  case  is  so  simple  as  to 
require  no  consideration. 

The  cases  are  not  argued  before  me. 

We  have  no  professional  lawyers,  ecclesiastical  advocates, 
in  England,  whom  I  can  consult. 

I  frequently  send  cases  over  to  Rome. 

I  should  consult  persons,  for  example,  who  would  be  em- 
ployed in  the  tribunals,  or  who  had  been  employed^in  them, 
and  who  knew  the  practice  of  the  law,  and  get  their  deci- 
sions ;  but  some  cases  I  should  refer  at  once  to  the  tribunals 
themselves,  when  they  were  very  complicated. 
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The  tribunals  at  Rome  would  respect  my  decisions,  and  act 
upon  them. 

It  is  the  practice  for  bishops  holding  the  office  I  do,  and 
deciding  questions  such  as  I  refer  to,  occasionallj  to  refer  to 
Rome  for  advice  upon  particular  cases. 

The  law-books  at  Rome  show  that  that  has  been  the  course 
for  centuries. 

There  are  volumes  of  decisions  made  upon  the  demands  of 
the  bishops  for  explanations. 

It  is  the  course  for  such  cases  to  be  submitted  to  and  de- 
cided by  the  authorities  at  Rome,  without  being  axgued  before 
them. 

They  are  sent  from  the  bishop  direct,  and  they  decide  upon 
his  representation. 

.  I  have  the  power  of  deciding  whether  a  marriage  is  valid 
or  invalid  ;  suppose  I  decide  it  to  be  invalid,  the  par- 
ties would  be  obliged  to  separate,  unless  I  *  granted  a   *  129 
dispensation,  or,  if  it  was  not  within  my  faculty,  pro- 
cured it  for  them ;  but  until  such  dispensation  was  granted 
they  would  have  to  separate. 

Suppose  they  did  not  separate  ? 

Then  of  course  they  would  not  be  admitted  to  participa- 
tion in  the  rites  of  the  church,  —  to  the  sacraments  of  the 
church. 

Therefore  my  jurisdiction  is  entirely  confined  to  spiritual 
censures,  and  to  consequences  of  an  ecclesiastical  kind. 

I  should  have  no  power  to  affect  the  property  or  the  civil 
rights  of  the  parties  in  this  country,  except  in  foro  coKir- 
icientice. 

At  this  moment  I  do  not  remember  a  case  in  which  I  have 
had  to  inquire  in  this  country  into  a  marriage  which  had  taken 
place  abroad. 

It  has  never  occurred  to  me  to  have  to  decide  in  this  coun- 
try any  question  upon  the  validity  of  a  marriage  which  had 
taken  place  at  Rome. 

I  have  had  a  great  many  matrimonial  cases  that  were 
Irish  cases,  but  at  this  moment  I  cannot  remember  a  spe- 
cific case. 

I  have  had  to  inquire  whether  at  the  time  the  marriage 
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took  place,  the  Council  of  Trent  had  been  promulgated  in 
that  given  diocese ;  and  I  have  had  to  write  to  Ireland. 

In  cases  of  marriage  contracted  abroad,  but  in  which  the 
parties  had  come  into  my  jurisdiction,  then  of  course  any 
question  of  marriage  comes  under  my  consideration. 

There  is  a  superior  tribunal  at  Rome  which  could  call  any 
decision  of  mine  to  account,  and  could  re-examine  the  case, 
but,  primd  facie,  the  tribunals  there  would  take  my  decision 

as  that  of  the  ordinary  tribunal  in  the  case. 
*  130    *  My  decision  would  stand  till  it  was  reversed. 

I  do  not  contemplate  a  case  of  a  marriage  contracted 
at  Rome  coming  under  my  jurisdiction  in  this  country,  and 
having  to  be  decided  by  me  ;  but  if  it  did,  and  the  case  were 
afterwards  sent  to  Rome,  in  that  case  they  would  take  my 
decision  as  they  would  that  of  any  other  bishop  in  the  church, 
of  course,  having  the  power  of  examining  it.  If  the  case  had 
occurred  in  Rome,  where  the  witnesses  could  be  had,  the  case 
would  be  more  likely  to  be  gone  into  at  Rome  than  another 
case  that  happened  here.  In  fact,  if  the  case  had  happened 
in  Rome,  I  should  hesitate  about  deciding  upon  it,  because  I 
should  think  that  the  natural  place  for  it  to  be  decided' would 
be  at  Rome. 

But  supposing  the  parties  were  here,  and  one  of  them  was 
to  appeal  to  my  jurisdiction,  I  should  decide  as  I  should  in 
any  other  case. 

And  in  that  case,  in  the  estimation  of  the  Roman  tribunals, 
my  judgment  would  be  a  standing  judgment  till  it  was  re- 
versed. 

I  have  never  had  an  instance  of  that  kind  brolight  before 
me. 

I  have  not  known  any  such  thing  occur  as  a  decision 
given  by  a  bishop  in  this  country  upon  the  validity  of  a  mar- 
riage at  Rome,  which  was  held  to  be  entitled  to  weight  at 
Rome. 

Matrimonial  cases  ordinarily  come  before  me  in  two  ways. 
One  is  consultively,  when  persons  come  before  me  as  a  Judge, 
and  I  have  to  give  a  decision  whether  a  given  case  is  a  case 
of  valid  marriage  or  not ;  in  that  case  frequently  they  come 
upon  petition.  In  other  cases  they  come  what  might  be 
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called  penitentially ;   that  is,  persons  who  have  been  liv- 
ing in  a  state  of  supposed  maniage,  which  was  null, 
•  and  who  for  remedy  wish  to  be  married,  and  to  have    *  131 
a  dispensation  granted.     Such  a  case  comes  before  me 
either  on  the  application  of  the  parties  themselves,  or  of  their 
clergyman. 

They  might  come  contentiously  before  me',  but  I  have  never 
had  a  case  of  that  kind. 

I  do  not  recollect  ever  having  had  a  case  before  me  of  a 
litigated  marriage,  where  the  parties  have  been  contending 
one  against  the  other,  but  I  certainly  have  the  jurisdiction  to 
decide  such  cases. 

I  know  what  the  process  is  in  the  English  Ecclesiastical 
Courts  in  a  suit  for  restitution  of  conjugal  rights. 

Such  a  case  has  never  occurred  in  my  jurisdiction.  It  would 
partake  more  of  a  mixed  than  a  purely  spiritual  nature. 

I  do  not  know  what  jactitation  of  marriage  is  in  the  Eng- 
lish law. 

We  have  never  had  a  case  where  a  party  wishes  to  obtain 
a  decree  declaring  that  a  supposed  marriage  is  invalid ;  but 
such  cases  might  occur. 

Where  it  is  for  purely  spiritual  purposes,  such  cases  would 
be  within  my  jurisdiction.  If  they  involved  civil  rights,  I 
should  not  assume  jurisdiction. 

But  if  the  parties  would  submit  to  the  decision  as  a  spirit- 
ual one,  and  act  upon  that  decision,  in  that  case  civil  conse- 
quences might  follow. 

Supposing  that  A.  and  B.  came  before  me,  and  that  A. 
said  that  B.  pretended  that  they  were  man  and  wife,  and  A. 
denied  that  there  was  any  such  marriage  between  them : 

I  should  have  no  power  to  hear  evidence,  to  summon  peo- 
ple before  me,  or  to  hold  a  court;  and  therefore  I  could 
only  treat  the  case  as  between  the  two  parties. 

*  Where  both  the  parties  submitted  to  my  jurisdic-    *  132 
tion,  but  opposed  each  other  contentiously,  I  should 
have  a  right  to  decide  the  point  of  law, — to  decide  what  was 
their  duty. 

A  contentious  suit  might  originate  before  me,  in  the  way 
that  was  mentioned  just  now ;  that  case  might  come  before 
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me,  where  one  of  the  parties  might  make  application,  stating 
that  he  did  not  consider  himself  married  to  the  other,  and 
asked  for  a  separation;  and  where  the  other  party,  the 
woman,  might  maintain  that  she  was  married.  The  case 
might  be  referred  to  me  for  judgment  by  the  parish  priest, 
or  by  the  parties  themselves. 

But  supposing  there  was  a  contentious  suit, — supposing  one 
party  wanted  to  proceed  against  the  other,  but  the  other  was 
unwilling  to  submit,  —  I  could  have  no  right  to  force  either  of 
the  parties,  except  by  spiritual  means.  I  could  tell  that  per- 
son, It  is  your  duty,  if  you  are  married,  of  course,  to  abide 
my  judgment ;  my  decision  is,  that  you  are  married. 

I  should,  under  such  circumstances,  decide  whether  they 
were  living  in  wedlock  or  living  in  fornication. 

Whether  it  was  a  valid  marriage  or  not,  as  far  as  I  could 
have  the  evidence  before  me ;  but  I  could  not  compel  evi- 
dence in  any  way,  undoubtedly. 

Supposing  I  declared  the  marriage  void,  and  those  parties 
lived  together  afterwards  at  Rome,  the  authorities  at  Rome 
might  or  might  not  act  upon  my  judgment,  and  compel  those 
persons  by  ecclesiastical  censures  to  separate. 

I  do  not  know  that  they  would  act,  because  they  are  very 
prudent  and  very  cautious ;  and  I  do  not  know  an  instance 
in  which  they  have  acted  with  regard  to  strangers,  in  separat- 
ing them,  or  entering  into  those  questions. 
*  133        *  With  respect  to  English  subjects,  they  would  not 
interfere,  unless  the  matter  came  in  the  way  of  police. 

Supposing  two  Italian  subjects  were  in  this  country,  and  a 
question  arose  with  regard  to  their  marriage,  and  I  pronounced 
it  void,  my  judgment  would  be  treated  at  Rome,  for  all  eccle- 
siastical purposes,  as  a  judgment,  until  reversed. 

And  civil  rights  would  be  administered  upon  the  footing  of 
that  judgment  ? 

If  they  had  my  attestation  that  they  had  not  been  married 
in  this  country,  and  that  I  considered  the  marriage  they  had 
contracted  to  be  null  and  void,  the  Roman  court  would  act 
upon  that  judgment  till  it  was  reversed. 

•  Supposing  two  Catholics  in  this  country,  and  that  one  of 
the  parties  chose  to  live  separate,  and  the  other  tirished  to 
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coiitinue  to  live  in  a  married  state,  it  would  be  competent  to 
the  person  wishing  to  live  in  a  married  state  to  apply  to  me, 
purely  upon  ecclesiastical  grounds,  to  call  upon  the  other  to 
live  according  to  the  contract  of  marriage. 

After  I  had  pronounced  the  marriage  to  be  valid,  and 
called  upon  them  to  Uve  together,  the  person  that  did  not 
obey  would  be  subject  to  ecclesiastical  censure. 

The  court  of  Rome  would  in  such  a  case  deal  with  my 
judgment  in  Uke  manner  as  in  other  cases  I  have  stated. 

The  only  difficulty  is,  how  such  a  case  would  be  likely  to 
be  brought  before  it. 

My  statement  is,  that  my  judgment,  upon  all  questions 
within  my  jurisdiction,  is  a  judgment  accredited  at  Rome 
until  reversed. 

The  AUamey-Q-eneraL  —  The  witness  is  clearly  not 
•  a  professional  lawyer.    To  render  his  evidence  admis-    *  134 
sible  he  must  have  some  peculiar  means  of  knowledge, 
as  from  office,  for  instance.     Whether  he  has  so  or  not  the 
committee  must  decide. 

The  Lord  Chancellor.  —  He  comes  within  the  descrip- 
tion of  a  person  peritus  virtute  officii.  I  ought  to  say  at  once, 
that  it  is  the  universal  opinion  both  of  the  Judges  and  the 
Lords,  that  the  case  (^The  Queen  v.  Dent^  1  Car.  &  K.  97), 
as  represented  to  have  been  decided  by  Mr.  Justice  Wight- 
HAN,  is  not  law. 

Lord  Langdale.  —  The  witness  is  in  a  situation  of  impor- 
tance ;  he  is  engaged  in  the  performance  of  important  and 
responsible  public  duties ;  and  connected  with  them,  and  in 
order  to  discharge  them  properly,  he  is  bound  to  make  him- 
self acquainted  with  this  subject  of  the  law  of  marriage. 
That  being  so,  his  evidence  is  of  the  nature  of  that  of  a 
judge.     It  is  impossible  to  say  that  he  is  incompetent. 

The  counsel  was  informed,  that  the  committee  was  of 
opinion  that  the  witness  came  within  the  description  of  a 
person  perUuSy  and  that  therefore  his  evidence  was  admis- 
sible.     He  was  then  examined,  and  gave  evidence  to  the 
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effect  that  the  marriage  contracted  in  this  case  was  valid  by 
the  law  of  Rome.  After  he  had  concluded  his  evidence,  some 
discussion  ensued  as  to  whether  the  claimant  might  call  any 
additional  witnesses  on  the  point  of  the  marriage  law,  should 
the  Crown  produce  evidence  to  meet  that  which  had  been 
already  adduced. 

The  Lord  Chancellor.  —  The  Solicitor-General  has  heard 
all  the  evidence.    I  do  not  think  that  the  junior  counsel  for 

the  claimant  can  be  called  upon  to  sum  up  the  case  till 
*  135    he  knows  whether  this  is  all  the  evidence  *  that  will 

be  required  on  this  point;  and  the  counsel' for  the 
Crown  ought  now  to  elect  what  course  they  mean  to  adopt, 
and  to  say  whether  they  will  or  will  not  call*  evidence.  Sir 
T.  Wilde  ought,  however,  to  understand  that  he  cannot  be 
allowed,  unless  as  evidence  in  reply,  to  call  any  other  evi- 
dence than  what  he  may  think  fit  to  do  before  he  closes  his 
case.  He  wishes,  if  the  Crown  should  think  it  right  to  call 
evidence,  that  he  may  have  the  opportunity  to  produce  addi- 
tional evidence.  That  is  not  a  position  of  things  which  can 
ever  be  acceded  to. 

The  Solicitor- General  was  not  prepared  to  make  his  elec- 
tion at  that  moment. 

Sir  T,  Wilde^  after  a  short  consultation  with  his  learned 
colleagues,  said  that  he  would  take  upon  himself  to  close  the 
claimant's  case  upon  the  evidence  as  it  now  stood. 

Mr,  ErU  then  proceeded  to  sum  up  the  case  of  the  claim- 
ant. He  first  of  all  discussed  very  fully  the  questions  of  the 
marriage  in  fact,  and  of  the  validity  of  that  marriage  by  the 
law  of  England  and  the  law  of  Rome.  (As  the  decision 
turned  wholly  on  the  construction  of  the  Royal  Marriage 
Act,  this  part  of  his  argument  is  omitted.)  The  remaining 
question  is,  as  to  the  application  of  the  Royal  Marriage  Act. 
The  enactment  in  the  first  clause  is  one  which  annuls  and 
renders  void  a  marriage  made  contrary  to  the  provisions  of 
that  Act.  The  expression,  as  to  every  descendant  of  Geo.  2, 
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is  said  to  be  equivalent  in  its  effect  to  a  clause  extending  to 
all  marriages  contracted  within  or  without  the  realm  of  Eng- 
land. This  is  a  statute  passed  to  deprive  certain  persons 
of  a  natural  right,  a  right  sanctioned  and  enforced 
•  by  the  law  both  of  God  and  man,  or  at  least  to  pre-  *  136 
vent  those  persons  exercising  that  right,  unless  in  a 
very  limited  and  restricted  manner.  Can  such  a  law,  with- 
out any  direct  and  express  provisions,  apply  to  marriages  con- 
tracted in  a  foreign  country  ?  It  is  a  general  rule  in  the  laws 
of  all  countries,  that  UgeB  extra  territorium  nan  obligant.  An 
Act  of  Parliament  may  be  so  worded  as  to  operate  on  all 
Englishmen  everywhere  ;  but  unless  it  is  so  worded,  its  oper- 
ation must  be  confined  within  the  realm  of  England.  The 
recent  Slave  Trade  Suppression  Act,  6  &  7  Vict.  c.  98,  is  an 
instance  where  that  rule  was  expressly  acted  on.  The  5  Geo. 
4,  c.  118,  was  directed  to  the  same  purpose,  and  many  of  the 
acts  there  prohibited  were  acts  which  could  not  be  done 
within  the  realm  of  England ;  yet  for  want  of  express  words 
extending  the  operation  of  that  Act  to  foreign  countries,  it 
could  not  be  applied  to  persons  who  there  did  the  very  acts 
which  it  was  intended  to  prohibit.  The  Act  against  bigamy, 
1  Jac.  1,  c.  11,  enacted  in  the  broadest  terms,  that  if  a  man 
being  married  shall  marry  again,  he  shall  be  guilty  of  felony. 
Under  that  statute,  a  man  who,  having  married  here,  went 
abroad,  and  during  the  life  of  his  wife  there  married  another 
woman,  could  not  be  punished,  (a)  It  may  be  true  that  the 
rule  as  to  criminal  laws  not  affecting  a  man  beyond  the  limits 
of  the  country  in  which  they  were  made,  was  applicable  there, 
and  affected  the  operation  of  the  statute ;  but  it  did  so  only 
because  of  the  omission  of  the  word  '^  wheresoever,"  or  the 
words  **  in  England  or  elsewhere,"  or  other  equivalent  ex- 
pressions ;  and  this  objection  was  held  applicable  in  the  same 
manner  to  the  85  Geo.  3,  c.  67 ;  and,  therefore,  when  the 
9  Geo.  4,  c.  81,  was  passed,  the  words  '^  within  the  realm  of 
England  or  elsewhere  "  were  introduced  to  get  rid  of 
the  di£Sculty.  The  same  rule  has  been  *  held  in  Ire-  *  187 
land,  where  the  Statute  9  Will.  8,  c.  8,  against  mixed 

(a)  Anon3rmoii8,  Sid.  171. 
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marriages,  was  rendered  inoperative  as  to  marriages  out  of 
Ireland,  by  the  want  of  some  such  expressions :  and  another 
Irish  Act,  the  2  Anne,  was  passed  to  supply  the  defect,  and 
there  the  words  "  out  of  the  realm  "  were  introduced.  For 
the  same  reason  the  two  Irish  Statutes  9  Geo.  2,  c.  11,  and  19 
Geo.  2,  c.  13,  were  held  to  operate  in  Ireland,  and  not  be- 
yond its  territory.  The  English  Statute  16  Geo.  2,  c.  30, 
declaring  that  if  any  lunatic  should  marry,  every  such  mar- 
riage should  be  null  and  void,  was  for  the  same  reason  inop- 
erative out  of  England.  And  it  is  yet  doubtful  whether  the 
6  &  6  Will  4,  c.  64,  prohibiting  aU  marriages  of  persons  within 
certain  degrees  of  relationship,  and  declaring  such  marriages 
absolutely  null  and  void,  would  apply  to  such  marriages  con- 
tracted by  British  subjects  out  of  the  realm  of  England. 

The  Lord  Chancellor.  —  With  respect  to  the  statute  just 
mentioned,  I  wish  to  observe  that  I  am  supposed  to  have 
brought  in  a  bill  to  prohibit  a  man  from  marrying  his  former 
wife's  sister ;  I  did  no  such  thing.  The  statute  simply  says 
that  such  a  marriage  shall  be  void,  not  voidable.  The  statute 
was  passed  merely  for  the  purpose  of  getting  rid  of  the  doubt 
which  might  for  years  leave  two  parties  and  their  children  in 
the  belief  that  a  valid  marriage  had  taken  place,  subject  in 
fact  to  have  that  marriage  declared  void  by  a  suit  instituted 
just  before  the  death  of  one  of  the  parties.  As  to  the  last 
Act  relating  to  the  slave-trade,  it  was  absolutely  necessary 
to  be  passed ;  for  the  former  did  apply  in  some  instances, 
and  it  was  necessary  to  draw  the  line  to  show  distinctly 
where  it  was  and  where  it  was  not  applicable. 

♦  188  *  Mr,  Erie.  —  The  principle  contended  for  is,  how- 
ever, proved  by  these  Acts.  In  the  Acts  against  usury, 
13  Eliz.  c.  8,  and  12  Aime,  §  2,  c.  16,  words  of  the  widest 
signification  were  employed,  but  it  was  held  that  they  applied 
only  to  contracts  made  in  England,  and  did  not  apply  to 
those  which  were  made  elsewhere,  and  the  14  Geo.  8,  c.  79, 
and  3  Greo.  4,  c.  47,  were  passed  to  remedy  the  defect.  The 
same  observation  applies  to  the  gaming  statutes,  16  Car.  2, 
c.  7,  and  9  Anne,  c.  14. 
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The  Lord  Chancellor.  —  .Suppose  a  divorce  case,  where 
parties  are  to  be  prohibited  from  marrying,  what  words  must 
be  used  to  effect  that  object  ? 

Mr.  Erie.  —  The  Act  must  expressly  name  the  parties, 
and  prohibit  them  from  manying  anywhere.  The  rule  of 
limited  construction  of  such  an  Act  as  this  is  especially  ap- 
plicable to  cases  of  marriages:  first,  because  the  principle  of 
all  law  is  to  favour  marriage  as  the  most  important  of  all 
natural  and  civil  rights ;  and,  next,  because  of  the  universal 
role  of  law,  that  marriages  valid  by  the  law  of  the  place 
where  they  are  celebrated  are  valid  all  over  the  world.  It 
would  be  an  infraction  of  the  most  important  principles  of 
law  if  the  committee  should  decide  that  a  general  Act  of 
Parliament,  making  void  a  certain  class  of  marriages,  could 
impose  a  personal  incapacity  on  a  party  to  whatever  country 
he  might  go,  though  by  the  law  of  that  country  his  marriage 
was  good.  It  could  only  be  out  of  excessive  caution  that  it 
was  considered  necessary  to  ask  the  consent  of  the  Sovereign 
of  this  country  to  the  marriage  of  the  son  of  the  present  King 
of  Hauover.  The  law  of  the  place  of  the  contract 
must  alone  decide  on  its  validity.  Scrimshire  *  v.  *  189 
SerifMhire  (a)  recognized  that  doctrine,  and  it  was  * 
there  said,  that  from  the  mischief  and  confusion  that  would 
arise  to  the  subjects  of  all  countries  if  that  was  not  the  rule, 
it  must  be  inferred  that  by  the  general  consent  of  nations, 
contracts  of  this  kind  must  be  determined  by  the  laws  of 
the  country  where  thdy  were  made.  How  otherwise  would 
it  be  possible  to  decide,  where  two  parties  had  different 
places  of  residence  ?  From  the  time  of  that  case  (1752)  to 
this  moment  the  national  faith  of  this  countiy  has  been 
pledged,  that  the  law  of  the  place  of  the  marrii^e  is  binding 
upon  the  law  of  England.  CompUm  v.  Bearcroft  (V)  and 
Ryan  v.  Ryan(j!)  adopt  that  principle.  A  different  rule 
would  be  most  mischievous.    It  would  enable  a  man  to  get 

(a)  2  Hagg.  Cons.  Rep.  895,  417. 

(6)  2  Hagg.  Cons.  Rep.  443,  444,  n.;  Bull.  K.  P.,  6th  ed.  pp.  113, 
114. 

(c)  2  PhiU.  832. 
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married  at  a  foreign  place,  and  give  him  the  privilege  of 
breaking  his  marriage  when  he  came  back  here.  The  lan- 
guage of  the  Court  in  Scrimshire  v.  Scrimshire  leads  directly 
to  the  conclusion  that  the  law  will  not  permit  such  mischiev- 
ous inconsistencies ;  and  so  does  the  language  of  this  House 
in  the  cases  of  Warrender  v.  Warrender  (a)  and  Birtwhi%tle 
V.  Vardill.  (i)  Incapacity  exists  in  many  cases  in  law. 
It  is  said  that  an  infant  is  incapable  of  binding  himself  except 
for  necessaries ;  that  he  is  incapable  of  borrowing  money 
and  doing  many  other  things ;  and  yet  it  is  unquestionable 
that  this  supposed  incapacity,  if  set  up  as  a  defence  in  a 
country  where  a  contract  is  attempted  to  be  enforced,  must 
be  shown  to  be  applicable  to  the  contract  in  the  country 
where  that  contract  was  made.  Male  v.  Roberts,  (c) 
*  140  That  is  the  case  in  other  countries  *  as  well  as  in  Eng- 
land. France  affords,  perhaps,  the  only  exception  to 
the  rule.  The  Code  Civil,  in  the  Preliminary  Title,  (ci) 
says,  that  ^'  the  laws  relating  to  the  state  or  capacity  of  per- 
sons govern  Frenchmen,  even  when  residing  in  a  foreign 
country."  But  in  another  part  of  the  Code  (e)  this  general 
proposition  is  limited  by  a  specific  declaration,  that  ^^  the 
marriage  of  a  Frenchman  in  a  foreign  country  shall  be  valid 
if  celebrated  according  to  the  forms  used  in  such  country." 
It  goes  on  to  provide  for  the  observance  of  certain  forms, 
which  it  is  manifest  could  never  be  required  nor  observed  in 
any  country  where  the  law  of  France  did  not  prevail,  and 
the  general  declaration  must  therefore  be  taken  as  overriding 
the  specific  provision ;  and,  in  fact,  the  Courts  of  France 
have  often  held  that  a  marriage  of  a  French  subject,  cele- 
brated according  to  the  law  of  the  place  where  it  was  con- 
tracted, was  valid.  This  principle  has  again  and  again  been 
distinctly  upheld  by  the  American  Courts ;  and  Story  (^r) 
refers  to  cases  where  men  struck  with  incapacity  by  the  rules 
of  law  in  their  own  State,  went  away  into  another  for  the 

(a)  Ante,  Vol.  II.,  p.  488. 

lb)  Ante,  Vol.  IL,  p.  571;  and  Vol.  Vn.,  p.  895. 

(c)  8  Esp.  Rep.  163.  (d)  Art.  3. 

((f)  Art.  170. 

(g)  Conflict  of  Laws,  c.  iv.  §  102  et  aeq. 
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purpose  of  evading  the  law,  performed  the  act  which  they 
were  incapable  of  performing  in  their  own  State,  and  then 
returned  to  that  State  wliere  the  validity  of  what  they  had 
elsewhere  done  was  acknowledged.  One  of  these  cases  was 
the  marriage  of  a  white  man  with  a  black  woman,  such  mar- 
riage being  absolutely  prohibited  in  the  State  .to  which  the 
man  belonged.  This  principle  is  so  important,  that  unless 
the  legislature  has  most  clearly  and  expressly  declared  an 
intention  to  avoid  it,  such  intention  cannot  be  implied. 
Dwarris  on  Statutes,  (a)  The  passing  of  this  Act 
was  strongly  opposed,  and  it  *  may  reasonably  be  sup-  *  141 
posed  that  the  words  which  are  necessary  to  give  it 
effect  abroad  were  purposely  left  out.  Her  present  Majesty 
(had  she  married  before  her  accession  to  the  throne),  the 
Princess  Charlotte,  and  the  Princess  Augusta  of  Cambridge, 
might  have  married,  and  then:  issue  would  have  been  exempt 
from  the  operation  of  the  Act.  It  does  not  extend  to  Ire- 
land, and  therefore  there  can  be  no  doubt,  that  if  the  line  of 
succession  should  come  into  the  Duke  of  Sussex,  the  present 
claimant  would  be  entitled  to  the  allegiance  of  Ireland. 
That  country,  for  such  a  purpose,  stands  in  the  situation  of 
a  foreign  country,  — 

[Lord  Brougham.  —  Not  as  to  purposes  of  the  succes- 
sion of  the  Crown,  for  there  is  an  Irish  Act  which  gives  the 
Crown  of  Ireland  to  any  one  who  holds  the  Crown  of  Eng- 
land.] 

The  words  of  this  Act  are  indefinite  and  vague,  and  cannot 
be  permitted  to  have  effect  against  the  great  principles  of  the 
law  which  all  nations  have  recognized.  There  has  been  clearly 
a  marriage  in  fact,  in  this  case,  one  which  by  the  general  law 
of  England  would  be  valid,  but  which  is  sought  to  be  avoided 
by  the  doubtful  terms  of  this  Act  of  Parliament,  by  straining 
the  words  of  a  disabling  and  penal  statute.  No  such  viola- 
tion of  known  and  universally  recognized  principles  will  be 
sanctioned  by  this  committee. 

(a)  Vol.  2,  p.  647. 
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The  Lord  Chancellor.  —  I  propose  to  put  a  question  to 
the  Judges.  It  is  upon  the  construction  of  the  Royal  Mar- 
riage Act.  If  the  Judges  should  wish  for  any  further  argu* 
ment,  any  argument  from  the  Attorney-General,  they  will 
intimate  their  wishes  to  me,  and  I  will  take  care  to  make  the 
necessary  arrangements.  I  propose  to  submit  the  foUowing 
question  to  the  Judges:  — 

*^  Evidence  being  offered  of  a  marrii^e  solemnized 
•  142  *  at  Rome  in  the  year  1798,  by  an  English  priest,  ac- 
cording to  the  rites  of  the  Church  of  England,  between 
A.  B.,  a  son  of  his  Majesty  King  George  S,  and  C.  D.,  a  Brit- 
ish subject,  without  the  previous  consent  of  his  said  Majesty, 
assuming  such  evidence  to  have  been  sufficient  to  establish  a 
valid  marriage  between  A.  B.  and  C.  D.  independently  of  the 
provisions  of  the  Statute  12  Geo.  3,  c.  11,  would  it  be  suffi- 
cient, having  regard  to  that  statute,  to  establish  a  valid  mar- 
riage in  a  suit,  in  which  the  eldest  son  of  A.  B.  claims  lands 
in  England,  as  heir  of  A.  B.,  by  virtue  of  such  alleged  mar- 
riage ?  " 

The  Judges  requested  time  to  consider  the  question,  which 

was  granted. 

July  9. 

Lord  Chief  Justice  Tindal  now  delivered  the  opinion  of 
the  Judges.  —  In  answer  to  this  question,  I  am  requested  by 
my  brethren  to  inform  your  Lordships,  that  it  is  the  unani- 
mous opinion  of  all  the  Judges  who  have  heard  the  argument 
in  this  case,  that  assuming  the  evidence  given  to  have  been 
sufficient  to  establish  a  valid  marriage  between  A.  B.  and 
C.  D.  independently  of  the  provisions  of  the  Statute  12  Geo.  8, 
c.  11,  it  is  not  sufficient,  having  regard  to  that  statute,  to 
establish  a  valid  marriage  in  a  suit,  in  which  the  eldest  son  of 
A.  B.  claims  lands  in  England,  as  heir  of  A.  B.,  by  virtue  of 
such  alleged  marriage.  The  question  turns  entirely  upon  the 
legal  construction  of  that  statute,  and  is  shortly  this :  whether, 
to  bring  a  marriage  within  the  prohibition  of  that  statute,  it 
is  necessary  that  it  should  have  been  contracted  within  the 
realm  of  England ;  or  whether  the  statute  extends  to  prohibit 
and  to  annul  marriages,  wherever  the  same  be  contracted  or 
solemnized,  either  within  the  realm  of  England  or  without? 
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*  It  is  scarcely  necessary  to  observe,  that  as  your  *  148 
Lordships'  question  states  that  A.  B.  is  a  son  of  his 

late  Majesty  King  George  8,  it  applies  to  a  descendant  of  the 
body  of  his  late  Majesty  King  George  2,  not  being  the  issue 
of  any  princess  married  into  a  foreign  family ;  so  that  A.  B. 
falls  precisely  within  the  class  or  description  of  persons  with 
respect  to  whose  marriage  the  statute  intends  to  legislate; 
and  that,  as  he  falls  within  that  description  or  class,  the  stat- 
ute may  be  considered  as  if  it  had  been  passed  with  respect 
to  him  personally  and  individually ;  as  if  it  had  enacted  in 
express  terms,  ^^  That  A.  B.  shall  not  be  capable  of  contract- 
ing matrimony  without  the  previous  consent  of  the  reigning 
Sovereign,  signified  under  the  Great  Seal,  and  declared  in 
Council."  And  again :  '^  That  the  marriage  of  A.  B.,  without 
such  consent  first  had  and  obtained,  shall  be  null  and  void  to 
all  intents  and  purposes/' 

My  Loids,  the  only  rule  for  the  construction  of  Acts  of 
Parliament  is,  that  they  should  be  construed  according  to  the 
intent  of  the  Parliament  which  passed  the  Act.  If  the  words 
of  the  statute  are  in  themselves  precise  and  unambiguous,  then 
no  more  can  be  necessary  than  to  expound  those  words  in  their 
natural  and  ordinary  sense.  The  words  themselves  alone  do, 
in  such  case,  best  declare  the  intention  of  the  lawgiver.  But 
if  any  doubt  arises  from  the  terms  employed  by  the  l^slature, 
it  has  always  been  held  a  safe  mean  of  collecting  the  intention, 
to  call  in  aid  the  ground  and  cause  of  making  the  statute,  and 
to  have  recourse  to  the  preamble,  which,  according  to  Chief 
Justice  Dteb,  (a)  is  ^^  a  key  to  open  the  minds  of  the  mak- 
ers of  the  Act,  and  the  mischiefs  which  they  intended  to 
redress." 

*  And,  looking  to  all  these  grounds  of  interpretation,  *  144 
we  think  they  concur,  in  the  present  instance,  in  de- 
manding that  construction  of  the  statute  at  which  we  have 
arrived.  For,  in  the  first  place,  the  words  of  the  statute  itself 
appear  to  us  to  be  free  from  ambiguity.  The  prohibitory 
words  of  it  are  general :  ^^  That  no  one  of  the  persons  therein 
described  shall  be  capable  of  contracting  matrimony."    And 

(a)  Stowell  V.  Lord  Zoach,  Plowden,  860. 
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again  :  *'  That  every  marriage  or  matrimonial  contract  of  any 
such  person  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever."  The  statute  does  not  enact  an  incapacity  to 
contract  matrimony  within  one  particular  country  and  district 
or  another,  but  to  contract  matrimony  generally,  and  in  the 
abstract.  It  is  an  incapacity  attaching  itself  to  the  person  of 
A.  B.,  which  he  carries  with  him  wherever  he  goes.  But  as 
a  marriage  once  duly  contracted  in  any  country  will  be  a  valid 
marriage  all  the  world  over,  the  incapacity  to  contract  a  mar- 
riage at  Rome  is  as  clearly  within  the  prohibitory  words  of 
the  statute  as  the  incapacity  to  contract  in  England.  So 
again,  as  to  the  second  or  annulling  branch  of  the  enactment, 
^^  that  every  marriage  without  such  consent  shall  be  null  and 
void ; "  the  words  employed  are  general,  or,  more  properly, 
universal ;  and  cannot  be  satisfied  in  their  plain,  literal,  ordi- 
nary meaning,  unless  they  are  held  to  extend  to  all  marriages, 
in  whatever  part  of  the  world  they  may  have  been  contracted 
or  celebrated. 

The  words  of  the  second  section  throw  light  upon  and  con- 
firm the  interpretation  to  be  given  to  the  first.  By  the  second 
section  the  descendants  of  the  body  of  Geo.  2,  being  above 
the  age  of  twenty-five  years,  who  shall  persist  in  their  reso- 
lution to  contract  a  marriage  disapproved  of  or  dissented  from 
by  the  King,  upon  giving  notice  to  the  Privy  Council, 
*  146  are  enabled,  at  *  any  time  from  the  expiration  of  twelve 
calendar  months  after  such  notice,  to  contract  such 
marriage,  and  such  marriage  may  be  duly  solemnized,  without 
the  previous  consent  of  his  Majesty,  his  heirs  or  successors  ; 
and  such  marriage  is  declared  to  be  good,  as  if  that  Act  had 
never  been  made,  unless  both  Houses  of  Parliament  shall, 
before  the  expiration  of  the  said  twelve  months,  expressly 
declare  their  disapprobation  of  such  intended  marriage.  The 
words  employed  in  this  section  are  the  same  as  in  the  first, 
'*to  contract  a  marriage,"  and  "marriage"  generally,  and 
without  any  reference  to  the  country  wherein  the  marriage  is 
contracted  or  solemnized.  But  as  no  doubt'  could  be  enter- 
tained by  any  one  but  that  a  marriage,  taking  place  with  the 
due  observance  of  the  requisites  of  the  second  section,  would 
be  held  equally  valid  whether  contracted  and  celebrated  at 
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Rome  or  in  England ;  so  we  think  it  would  be  contrary  to  all 
established  rules  of  construction  if  the  very  same  words  in  the 
first  section  were  to  receive  a  different  sense  from  those  in  the 
second;  if  it  should  be  held  that  a  marriage  at  Rome,  con- 
tracted with  reference  to  the  second  section,  is  made  valid, 
and  at  the  same  time  a  marriage  at  Rome  is  not  prohibited 
under  the  first. 

Indeed  it  is  scarcely  supposable  that  the  legislature  should 
have  provided  the  minute  and  laborious  machinery  of  the 
second  section ;  that  it  should  have  interposed  such  checks 
against  a  marriage  without  consent,  and  at  the  same  time 
have  rendered  such  a  marrit^e  ultimately  valid,  in  one  given 
state  of  circumstances ;  if  the  party  himself  who  is  the  sub- 
ject of  such  legislation,  by  an  easy  journey,  or  a  voyage  of  a 
few  hours,  could  render  all  these  provisions  useless, 
and  set  the  statute  at  defiance,  by  contracting  *  a  mar-  *  146 
riage  abroad  with  whomsoever  he  thought  proper.  And 
it  is  not  unworthy  of  remark,  whilst  we  are  looking  to  the 
body  of  this  Act  in  order  to  discover  its  interpretation,  that 
the  very  exception  from  the  prohibitory  clause,  of  the  issue 
of  those  princesses  who  have  married  or  may  marry  into  for- 
eign families,  affords  some  proof  that  marriages  abroad  could 
not  have  been  out  of  the  view  or  contemplation  of  the  legis- 
lature at  the  time  of  passing  the  Act,  as  such  marriages  in 
all  probability  might  not  unfrequently  be  celebrated  out  of 
England. 

It  was  contended  in  the  course  of  the  argument  at  your 
Lordships'  bar,  that  an  Act  of  the  English  legislature  can 
have  no  binding  force  beyond,  or  out  of,  the  realm  of  Eng- 
land ;  and  if  this  is  meant  only,  that  it  can  have  no  obligatory 
force  upon  the  subjects  of  another  State,  the  position  is  no 
doubt  correct  in  its  full  extent :  but  it  is  equally  certain  that 
an  Act  of  the  legislature  will  bind  the  subjects  of  this  realm, 
both  within  the  kingdom  and  without,  if  such  was  its  inten- 
tion. Indeed  it  was  admitted  by  the  learned  counsel  for  the 
claimant,  that  if  there  had  been  found  in  this  statute  the 
words  ^*  marriages  within  the  realm  of  England,  or  without," 
or  any  other  words  equipollent  thereto,  under  such  an  enact- 
ment the  capacity  to  contract  a  marriage  at  Rome  would  have 
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been  taken  away,  and  the  marriage,  there  solemnized,  would 
have  been  made  null  and  void.  But  if  the  words  actually 
found  in  the  statute  are  comprehensive  enough  to  include  all 
marriages,  as  well  those  within  the  realm  as  without,  as  we 
think  they  are ;  and  if,  at  the  same  time,  the  restraining  the 
sense  of  those   words  to  marriages  within  England  must 

necessarily  defeat  the  object  and  purpose  of  the  Act, 
*  147   as  we  think  it  would,  then  it  seems  to  follow,  *  that 

the  construction  of  the  Act  must  be  the  same,  whether 
those  words  are  found  within  the  statute  or  not.  Surely,  if 
the  marriage  of  a  descendant  of  George  2,  contracted  or  cele- 
brated in  Scotland  or  Ireland,  or  on  the  Continent,  is  to  be 
held  a  marriage  not  prohibited  by  this  Act,  the  statute  itself 
may  be  considered  as  virtually  and  substantially  a  dead  letter 
from  the  first  day  it  was  passed. 

But  the  object  and  purpose  for  which  the  Act  was  passed, 
and  the  mischief  intended  to  be  prevented  thereby,  are  clear, 
and  leave  no  doubt  as  to  the  proper  construction  of  the  Act. 
It  was  founded  upon  the  policy  and  expediency  which  re- 
quires that  no  maiTiage  of  any  branch  of  the  royal  family 
should  be  contracted,  which  might  be  detrimental  to  the 
interests  of  the  state,  either  at  home  or  abroad.  The  object 
declared  by  the  preamble  is,  ^'  more  effectually  to  guard  the 
descendants  of  his  late  Majesty  King  George  2  from  marry- 
ing without  the  approbation  of  the  reigning  Sovereign ;  '^  it 
declares  ^^  the  marriages  of  the  royal  family  to  be  of  the 
highest  importance  to  the  state ; "  and  ^^  that  therefore  the 
Kings  of  this  realm  have  ever  been  entrusted  with  the  care 
and  approbation  thereof."  But  this  object  is  frustrated,  the 
mischief  is  remediless,  and  the  power  of  the  sovereign  nuga- 
tory, if  the  marriage,  which  in  England  would  have  been 
confessedly  void,  is  to  be  held  good  and  valid  when  cele- 
brated out  of  the  country. 

It  was  aligned  on  the  part  of  the  claimant,  that  as  it  is  di- 
rected in  the  1st  section  of  the  Act,  that  the  consent  under 
the  Great  Seal  shall  be  set  out  in  the  license  and  register  of 
the  marriage,  and  as  this  direction  can  only  be  applicable 
to  the  case  of  a  marriage  celebrated  in  this  country,  so  the 
prohibition  must  be  construed  as  confined  to  a  marriage 
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in  this  country  *  only,  and  as  not  extending  to  a  *  148 
foreign  marrii^e.  But  to  this  objection  it  appears  to 
us  to  be  a  sufiBcient  answer,  that  the  only  words  in  that  sec- 
tion that  are  essential  to  make  the  marriage  a  valid  marriage, 
are  those  which  require  **  the  previous  consent  of  his  Majesty, 
signified  under  the  Great  Seal,  and  declared  in  Council ; " 
and  that  the  words  which  follow,  directing  such  consent  to 
be  set  out  in  the  license  and  register  of  the  marriage,  are,  as 
the  very  words  import,  directory  only,  not  essential,  and  are 
applicable  to  those  cases  alone  where  they  can  be  applied ; 
namely,  to  the  case  of  a  marriage  celebrated  in  England  by 
license.  For  it  would  be  impossible  to  contend,  if  the  mar- 
riage of  A.  B.  had  been  celebrated  at  Rome,  with  the  pre- 
vious consent  of  his  Majesty  King  George  3,  signified  under 
the  Great  Seal,  and  declared  in  Council,  that  such  marriage 
would  not  have  been  good  and  valid  to  all  intents  and  pur- 
poses, although  the  observance  of  the  direction  that  such 
consent  should  be  inserted  in  the  license  and  register  of  the 
marriage,  had  become,  in  that  case,  impracticable. 

It  was  further  contended  in  argument,  that  inasmuch  as  by 
the  8d  section  of  the  Act  all  persons  who  wilfully  and  know- 
ingly presume  to  solemnize,  or  assist  or  be  present  at  the  cele- 
bration of  any  marriage,  or  at  the  making'of  any  matrimonial 
contract,  without  such  consent,  shall  incur  the  penalties  of  a 
prcemunire  ;  and  as  there  is  no  provision  made  in  this  section 
for  the  trial  and  consequently  the  punishment  of  the  offender 
where  the  offence  shall  be  committed  out  of  England,  the 
necessary  inference  must  be,  that  the  statute  itself  does  not 
extend  to  prohibit  a  marriage  out  of  England :  but  we  think 
the  inference  that  the  penal  clause  is  itself  defective,  in  not 
making  provision  for  the  trial  of  British  subjects  when 
they  violate  the  statute  out  of  ^  the  realm,  \a  the  more  *  149 
just  and  reasonable  inference  ;  not  that  we  should  re- 
fuse, on  that  account,  to  give  the  plain  words  of  the  statute 
their  necessary  force,  and  hold  the  enactment  itself  to  be 
substantially  useless  and  inoperative. 

We  therefore  think,  for  the  reasons  humbly  submitted  to 
your  Lordships,  that  the  eldest  son  of  A.  B.,  under  the  cir- 
cumstances stated  in  your  Loixiships'  question,  and  regard 
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being  had  to  the  Statute  12  Geo.  8,  c.  11,  could  not  make  out 
a  good  title,  as  heir  to  A.  B.,  to  the  lands  sought  to  be  re- 
covered. 

The  Lord  Chancellor.  —  Your  Lordships  will,  I  am  sure, 
agree  with  me  in  expressing  our  thanks  to  the  learned  Judges 
for  the  care  and  attention  which  they  have  bestowed  on  this 
subject,  amidst  their  other  incessant  and  laborious  occupations. 
I  think,  from  the^  nature  of  the  question,  it  may  be  proper 
that  we  should  postpone  the  further  consideration  of  tibis 
case. 

Lord  Brougham.  —  I  agree  with  my  noble  and  learned 
friend  in  tendering  our  thanks  to  the  learned  Judges  for 
their  most  lucid,  able,  and  convincing  argument,  which  the 
learned  Chief  Justice  has  just  delivered.  I  have  but  one 
doubt  about  the  postponement,  which  is  on  account  of  putting 
the  parties  to  the  expense  of  an  additional  attendance:  I 
am  quite  prepared  to  give  my  opinion  on  the  case  at  this 
moment. 

The  Lord  Chancellor.  —  I  suggested  the  postponement 
with  a  view  to  consult  the  wishes  of  other  noble  Lords  ;  not 
from  any  doubt  I  entertain,  for  I  entirely  concur  in  the  opin- 
ion on  the  statute  which  has  been  expressed  by  the 
*150  learned  Judges.  In  fiEict,  I  never  *  entertained  any 
doubt  upon  the  words,  the  object  of  the  Act,  or  the 
provisions  of  that  particular  section,  the  second  section,  to 
which  the  observations  of  the  learned  Chief  Justice  have 
been  directed.  The  answer  which  has  been  given  to  the 
question  proposed  by  your  Lordships  is  decisive  of  the  whole 
case,  because  the  same  rule  that  would  apply  to  estates  would 
apply  to  honours. 

Lord  Cottenham. — My  Lords,  I  do  not  apprehend  that 
there  is  any  difference  of  opinion  as  to  the  construction  of  the 
Royal  Marriage  Act ;  and  if  so,  it  would  seem  to  be  better  to 
dispose  of  the  case  at  once.  I  am  of  opinion  that  the  marriage 
is  invalid  under  the  statute. 
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The  Lord  Chancellor.  —  I  shall  therefore  propose  to 
resolve,  that  it  is  the  opinion  of  the  committee  that  the 
claimant  has  not  made  out  his  claim. 

Lord  Brougham.  —  My  Lords,  in  agreeing  to  the  motion 
of  mj  noble  and  learned  friend,  and  in  expressing  my  entire 
concurrence  with  the  opinion  of  the  learned  Judges,  I  do  so 
upon  the  ground,  not  only  that  the  object  of  the  Act  is  clear, 
but  that  the  words  of  the  Act  are  sufficient  (for  that  is  neces- 
sary also)  to  accomplish  the  manifest  purpose  of  the  Act.  I 
say  this,  because  it  is  not  a  sufficient  ground  to  hold  that  the 
purpose  is  clear,  unless  the  words  are  sufficient  to  accomplish 
that  purpose,  though  otherwise  the  Act  might  have  been 
nugatory.  It  was  so  in  the  case  of  the  General  .Marriage 
Act.  It  was  quite  clear  that  that  Act  was  intended  to  pre- 
vent minors  from  marrying  without  consent,  unless  with  the 
publication  of  banns  ;  and  yet,  notwithstanding  that,  by  going 
to  Scotland,  —  a  very  short  journey,  —  the  parties  in- 
tended to  ^  be  a£Fected  by  the  Act,  namely,  wealthy  *  151 
persons,  could  easily  accomplish  the  purpose,  and  de- 
feat the  Act*  My  opinion  is,  that  if  that  Act  had  used  the 
same  phraseology  as  this,  and  had  rendered  the  parties  inca- 
pable of  contracting  matrimony,  we  should  never  have  heard 
of  Comptan  v.  Bearcroft  (a)  and  Uderton  v.  llderton,  (6)  At 
all  events,  there  is  sufficient  in  my  mind  to  stamp  with  per- 
fect accuracy  the  opinions  delivered  by  the  learned  Judges. 
Parties  are  rendered  incapable  of  contracting  matrimony,  and 
not  merely,  as  in  the  case  of  Lord  Hardwicke's  Act,  the 
marriage  rendered  null  and  void.  It  therefore  follows  that  a 
prince  going  abroad  and  contracting  matrimony  is,  for  aU 
British  purposes,  with  a  view  to  the  Crown  and  the  rights 
of  peerage,  incapable  of  contracting  matrimony;  and  any 
marriage  so  contracted  is  null  and  void. 

The  Lord  Chancellor. — I  do  not  entertain  the  slightest 
doubt  of  the  sufficiency  of  the  evidence  to  establish  the  mar- 
riage as  a  marriage  in  fact.     (  Vide  infra^  p.  153.) 

(a)  Ball.  N.  P.  6th  ed.  118;  2  Hagg.  Cons.  Rep.  443,  444  n. 
{h)  2  U.  Bl.  145. 
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Lord  Denman.  —  After  the  observations  of  my  noble  and 
learned  friends,  there  does  not  appear  to  me  to  be  any  suffi- 
cient reason  for  postponing  the  decision  on  this  claim.  I  join 
in  the  thanks  which  I  think  we  owe  to  the  learned  Judges  for 
the  very  clear  and  satisfactory  document  which  has  been  read 
before  your  Lordships,  and  I  am  happy  and  very  much  satis- 
fied  in  being  enabled  to  say  that  my  opinion  entirely  agrees 
with  that  of  your  Lordships ;  I  think  the  operative  words  of 
the  Royal  Marriage  Act,  taken  alone,  are  perfectly  clear  to 
show  that  this  is  no  marriage  by  the  law  of  England. 

•152  *LoRD  Campbell.  —  My  Lords,  I  agree  with  my 
noble  and  learned  friend,  the  Lord  Chancellor,  that, 
as  the  evidence  now  stands,  there  would  be  a  marriage  in 
fact ;  because  the  evidence  that  has  been  given  to  us  of  the 
Roman  law,  uncontradicted  as  it  is,  would  prove  that  a  mar- 
riage at  Rome  of  English  Protestants,  contracted  according 
to  the  rites  of  their  own  church,  would  be  recognized  as  a 
marriage  by  the  Roman  law,  and  therefore  would  be  a  mar- 
riage all  over  the  world.  I  own  that  that  evidence  rather 
surprised  me.  I  had  imagined  that  it  was  impossible  there 
could  be  a  valid  marriage  at  Rome,  between  Protestants,  by  a 
Protestant  clergyman,  such  as  the  Roman  law  would  recog- 
nize. As  the  evidence  stands  at  your  Lordships'  bar,  it  would 
appear,  however,  that  the  Roman  law  would  recognize  such  a 
marriage  without  the  religious  ceremonies  required  by  the 
Romish  church  before  the  Council  bf  Trent ;  namely,  without 
the  intervention  of  a  priest,  and  would  treat  it  as  a  marriage 
valid  by  the  universal  law  of  the  church  before  the  date  of 
the  decree  of  that  Council;  and  it  would  appear  that  the 
decree  of  the  Council  of  Trent  respecting  marriages  was  not 
meant  to  apply  to  the  marriage  of  Protestants,  who  could  not 
conform  to  it.  That,  my  Lords,  I  think  is  the  universally 
prevailing  opinion.  But  when  we  come  to  the  Royal  Mar- 
riage Act,  it  seems  to  me  that  there  is  an  insuperable  bar  to 
the  validity  of  this  mamage.  The  elaborate  opinion  that  has 
been  delivered  by  the  Lord  Chief  Justice  of  the  Common 
Pleas  appears  to  me  to  have  entirely  exhausted  this  part  of 
the  subject.  It  accords  with  the  opinion  I  had  originally 
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formed.  I  kept  my  mind,  however,  entirely  open  till  I  had 
heard  the  arguments  on  both  sides,  and  I  now  am  confirmed 
in  my  previous  opinion  by  the  legal  reasoning  laid 
before  us  in  the  most  admirable  opinion  *  we  have  *  158 
this  day  heard  delivered  by  the  Lord  Chief  Justice.  I 
entirely  concur  with  that  opinion.  I  have  no  doubt  that  it  is 
competent  to  the  British  legislature  to  pass  a  law  making 
invalid  the  marriage  of  particular  British  subjects  all  over  the 
world.  I  have  no  doubt  that  it  was  the  object  of  that  Act  of 
Parliament  to  invalidate  marriages  of  the  descendants  of 
George  2  (with  the  exception  of  princesses  married  into 
fore^n  royal  families),  without  the  consent  of  the  Crown, 
wherever  those  marriages  might  be  celebrated ;  and  I  am 
clearly  of  opinion  that  the  intention  is  sufficiently  testified  by 
the  language  which  has  been  employed. 

The 'Lord  Chancellor.  —  My  Lords,  I  wish  to  explain 
that  by  a  ^^  marriage  in  fact "  I  mean  that  I  think  the  evi- 
dence is  sufficient  to  show  that  these  parties  were  married  at 
Rome  by  a  clergyman  of  the  Church  of  England,  in  confor- 
mity with  the  rites  and  ceremonies  of  the  English  church. 
With  regard  to  the  evidence,  as  referred  to  by  my  noble  and 
learned  friend  (Lord  Campbell),  that  evidence  is  sufficient, 
as  it  at  present  stands,  to  show  that  this  marriage  would  be 
a  valid  marriage  of  Protestants  at  Rome,  according  to  the 
law  of  Rome:  whether  such  a  marriage  would  be  a  valid 
marriage  in  this  country  for  any  purpose  independently  of 
the  Royal  Marriage  Act,  is  a  point  upon  which  I  give  no 
opinion. 

Lord  Brougham.  —  I  give  no  opinion  upon  that. 

Lord  Cottenham.  —  My  Lords,  after  the  discussion  which 
has  taken  place,  I  think  it  right  to  say  that  my  opinion  is 
formed  entirely  and  exclusively  upon  the  Royal  Marriage 
Act.  It  is  only  that  part  of  the  case  which  has  been 
concluded,  and  that  is  the  only  part  *  upon  which  we  *  154 
can  properly  express  an  opinion.  I  entirely  agree  in 
the  opinion  which  has  been  expressed  by  the  learned  Judges, 
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inasmuch  as  by  the  construction  of  the  Royal  Marriage  Act, 
whether  the  marriage  would  be  valid  by  the  law  of  Rome  or 
not,  it  would. not  be  valid  by  the  law  of  this  oountiy.  My 
opinion,  therefore,  is  against  the  claim. 

It  was  then  resolved  that  the  claimant  had  not  made  out 
his  claim  to  be  Duke  of  Sussex,  Earl  of  Inverness,  and  Baron 
of  Arklow;  and  the  chairman  was  directed  to  report  the 
same  to  the  House. 

The  resolution  was  accordingly  reported  to  the  House,  and 
affirmed.    And  the  same  was  reported  by  the  House  to  her 
Majesty.  —  Lords^  JaunMiUy  9th  July^  1844. 
[134] 
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•  O'CONNELL  AND  Others  v.  THE  QUEEN.     •  155 

1844. 


Daniel  O'Connell,  John  O'Connell,  ' 
Thomas    Matthew    Ray,    Thomas 
Steele,    Charles    Gavan    Duffy, 
John  Gray,  and  Richard  Barrett  ) 

Her  Majesty  The  Queen    ....    Defendant  in  Error, 


Plaintiffs  in  Error, 


Criminal  Pleading,  Indictment.  Witnesses  before  Orand  Jury. 
Continuances.  Challenge  to  the  Array,  bindings.  Judgment. 
Hecognizances.    Practice.    Arrest  of  Judgment.    Error. 

A  general  judgment  for  the  Crown,  on  an  indictment  containing  several 

counts,  one  of  which  is  bad,  and  where  the  punishment  is  not  fixed  by 

law,  cannot  be  supported.^ 
A  good  finding  on  a  bad  count,  and  a  bad  finding  on  a  good  count,  stand 

on  the  same  footing  ;  both  being  nullities. 
Where  a  count  in  an  indictment  contains  only  one  charge  against  several 

defendants,  the  jury  cannot  find  any  one  of  the  defendants  guilty  of 

more  than  one  charge. 


^  In  Massachusetts,  where  a  general  verdict  of  guilty  is  rendered  upon 
an  indictment,  in  which  one  count  is  good  and  sufficient  to  warrant  the 
judgment  given,  it  is  not  a  cause  for  reversing  the  judgment  on  error, 
that  there  is  another  count  which  is  defective.  Jennings  v.  Common- 
wealth, 17  Pick.  80 ;  Brown  v.  Commonwealth,  8  Mass.  59  ;  Common- 
wealth V.  Hawkins,  3  Gray,  463  ;  Commonwealth  v.  Howe,  13  Gray, 
26 ;  Commonwealth  v.  Nickerson,  5  Allen,  518.  Such  is  generally  the 
American  doctrine.  See  Brown  v.  State,  5  Eng.  607  ;  Parker  v.  Com- 
monwealth, 8  B.  Mon.  30;  State  v.  Shelledy,  8  Iowa,  477;  Hudson  v. 
SUte,  34  Ala.  253 ;  State  v.  Montgomery,  28  Missou.  594 ;  State  v.  Bean,  21 
Missou.  269;  State  v.  Jennings,  18  Missou.  435;  State  v.  Burke,  38  Maine, 
574;  People  t?.  Curling,  1  John.  320  ;  Guenther  v.  People,  24  N.  Y.  100  ; 
State  V.  Stebbins,  29  Conn.  463 ;  State  v.  Bean,  19  Yt.  530  ;  Hazen  v. 
Commonwealth,  23  Penn.  St.  355;  United  States  v.  Bums,  5  McLean,  23; 
People  V.  Gilkinson,  4  Parker  C.  C.  26;  Roberts  v.  State,  14  Geo.  8;  Bul- 
lock V.  SUte,  10  Geo.  47;  State  v.  Miller,  7  Ired.  275;  State  v.  Pace,  9 
Rich.  355;  West  v.  State,  2  Zabr.  212. 
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Where y  therefore,  a  connt  in  an  indictment  charged  several  defendants 
with  conspiring  together  to  do  several  illegal  acts,  and  the  jury  found 
one  of  them  guilty  of  conspiring  with  some  of  the  defendants  to  do  one 
of  the  acts,  and  guilty  of  conspiring  with  others  of  the  defendants  to 
do  another  of  the  acts,  such  finding  is  had,  as  amounting  to  a  finding 
that  one  defendant  was  guilty  of  two  conspiracies,  though  the  count 
charged  only  one. 

An  indictment  against  different  defendants  consisted  of  several  counts 
charging  them  with  various  illegal  acts.  Some  of  the  counts  were  had, 
and  on  some  of  the  good  counts  there  were  had  findings.  The  judg- 
ment against  each  of  the  defendants  was  stated  to  he  in  respect  of 
<*  his  offences  aforesaid." 

Heldf  that  each  count  must  he  considered  as  charging  a  separate  offence, 
and  that  the  expression  *^  his  offences  aforesaid  "  must  he  treated  as 
extending  to  all  the  offences  of  which  each  defendant  had  been  found 
guilty  ;  and  as  some  of  the  counts  and  some  of  the  findings  were  bad, 
such  judgment  could  not  be  supported. 

Upon  a  count  in  an  indictment  against  eight  defendants,  charging  one 
conspiracy  to  effect  certain  objects,  a  finding  that  three  of  the  defend- 
ants are  guilty  generally,  that  four  of  them  are  guilty  of  conspiring 
to  effect  some,  and  not  guilty  as  to  the  residue  of  these  objects,  is  bad 
in  law,  and  repugnant ;  inasmuch  as  the  finding  that  the  three  were 
guilty,  was  a  finding  that  they  were  guilty  of  conspiring  with  the 
other  five  to  effect  all  the  objects  of  the  conspiracy  ;  whereas,  by  the 
same  finding,  it  appears  that  the  other  five  were  guilty  of  conspiring 
to  effect  only  some  of  those  objects. 

A  count  charging  defendants  with  conspiring  '*to  cause  and  procure 
divers  subjects  to  meet  together  in  large  numbers  for  the  unlawful 
and  seditious  purpose  of  obtaining,  by  means  of  the  intimidation  to  be 
thereby  caused,  and  by  means  of  the  exhibition  and  demonstration  of 
great  physical  force  at  such  meetings,  changes  in  the  government,  laws, 
and  constitution  of  the  realm,"  is  bad  :  first,  because  *'  intimi- 

*  166  dation  "  is  not  a  technical  word  having  a  necessary  *  meaning 
in  a  bad  sense  ;  and,  secondly,  because  it  is  not  distinctly  shown 
what  species  of  intimidation  is  intended  to  be  produced,  or  on  whom 
it  is  intended  to  operate. 

A  plea  in  abatement  is  a  dilatory  plea,  and  must  be  pleaded  with  strict 
exactness.  Where,  therefore,  defendants  in  an  indictment  in  the 
Court  of  Queen's  Bench  in  Dublin,  pleaded  in  abatement,  that  the  in- 
dictment was  found  on  the  evidence  of  witnesses  who  had  not  been 
sworn  in  open  Court,  according  to  the  Act  56  Geo.  3,  c.  87  ;  but  did 
not  set  out  in  the  plea  the  names  of  those  witnesses,  nor  allege  that 
there  were  no  other  witnesses  duly  sworn  on  whose  evidence  the  in- 
dictment was  found,  nor  allege  that  the  witnesses  on  whose  evidence 
it  was  found,  were  not  affirmed,  the  plea  was  held  bad. 

And  for  the  same  reasons,  a  plea  in  abatement  on  the  ground  that  the 
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swearing  of  the  witnesses  had  not  been  duly  certified  by  the  signature 
of  the  foreman  or  other  member  of  the  grand  jury,  under  the  1  &  2 
Vict.  c.  37,  was  held  bad. 

The  56  Geo.  3,  c.  87,  is  repealed  by  the  1  &  2  Vict.,  c.  37;  and  this  latter 
Act  applies  to  the  Court  of  Queen's  Bench,  as  well  as  to  the  Courts  of 
Assize  and  Quarter  Sessions,  in  Ireland. 

A  challenge  to  the  array  in  the  Court  of  Queen's  Bench  in  Dublin,  alleged 
that  the  jurors'  book  had  not  been  completed  in  conformity  with  the 
requisites  of  the  Act  3  &  4  Will.  4,  c.  9  ;  that  the  names  of  fifty-nine 
persons,  duly  qualified  to  serve  on  juries,  had  been  fraudulently 
omitted  from  the  general  list  from  which  the  book  was  made  up,  and 
from  the  book  itself,  for  the  purpose  of  prejudicing  the  defendants ; 
but  the  challenge  did  not  contain  any  specific  accusation  against  the 
sheriff  or  other  returning  officer  concerned  in  preparing  the  list. 
Quare,  Whether  the  causes  of  challenge  to  the  array,  thus  alleged, 
were  sufficient  ?  —  Per  Lord  Denman  :  They  were  sufficient. 

The  Court  of  Queen's  Bench  in  Dublin,  in  Hilary  Term,  made  an  order 
for  a  trial  at  bar  in  that  term  ;  and  another  order,  declaring  that,  in 
case  the  trial  should  not  terminate  before  the  end  of  the  term,  the 
next  and  every  succeeding  day  until  the  first  day  of  the  following 
term,  or  so  many  days  as  should  be  necessary,  should  be  appointed  for 
the  continuation  of  such  trial ;  and  that  every  day  so  appointed  should 
be  deemed  a  part  of  Hilary  Term. 

Held^  that  this  order  was  properly  made  under  the  authority  of  the  1  &  2 
Will.  4,  c.  31,  §  3  ;  and  had  the  effect  of  duly  continuing  the  trial 
during  the  days  appointed. 

After  that  order,  which  was  entered  on  the  record,  a  continuance  was 
also  entered  from  the  day  in  vacation  on  which  the  verdict  was  found, 
until  the  following  term.     Held^  that  there  was  no  discontinuance. 

Qucere.  Whether  a  judgment  which  directs  that  each  of  several  defendants 
shall  enter  into  recognizances  to  keep  the  peace,  &c.,  <*  for  the  space 
of  seven  years  next  ensuing  the  acknowledgment  thereof,"  is  good,  as 
no  period  is  fixed  for  entering  into  the  recognizances. 

Several  defendants,  charged  in  one  indictment  with  different  illegal  acts, 
severed  in  their  defence  ;  and  being  convicted  and  sentenced  to  different 
punishments,  brought  separate  writs  of  error.  Held,  that  they  were 
entitled  to  appear  by  several  counsel,  and  that  such  counsel  were 
severally  entitled  to  reply. 

The  counsel  for  the  Crown,  where  the  Crown  is  the  defendant  in  a  writ 
of  error,  is  not  necessarily  entitled  to  the  final  rely,  though  the  Crown 
is  the  real  litigant  party. 

July  4,  5,  6,  8,  0,  10;  September  2,  4,  1844. 

*  This  was  a  writ  of  error,  brought  upon  a  judg-    •  157 
ment  of  the  Court  of  Queen's  Bench  in  Ireland.     The 
defendants  in  the  Court  below  had  been  indicted  for  a  con- 
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spiracy.     The  caption  and  indictment  were  in  the  following 
fonn :  — 

^^  Pleas  before  the  Queen  at  Dublin,  of  Michaelmas  Term, 
in  the  seventh  year,  &c. 

**  County  op  the  City  of  Dublin,  to  wit : 

"  Be  it  remembered,  that  on  Thursday,  the  2d  day  of  No- 
vember, in  the  same  term,  in  the  Court  of  our  Lady  the 
Queen,  before  the  Queen  herself,  at  Dublin,  in  the  county  of 
the  city  of  'Dublin,  upon  the  oath  and  affirmation  of  twelve 
good  and  lawful  men  of  the  body  of  the  county  of  the  city  of 
Dublin,  now  here  sworn,  affirmed,  and  charged  to  inquire 
for  our  said  Lady  the  Queen,  and  for  the  body  of  the  said 
county  of  the  city  of  Dublin,  it  is  presented  as  follows,  that 
is  to  say  — 

**  County  op  the  City  op  Dublin,  to  wit : 

"The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
and  affirmation  present  and  say,  that  Daniel  O'Connell,  of 
&c.,  John  0*Connell,  Thomas  Steele,  Thomas  Matthew  Ray, 
Charles  Gavan  Duffy,  the  Rev.  Thomas  Tierney,  Clerk,  the 
Rev.  Peter  James  Tyrrell,  and  Richard  Barrett,  of  &c., 
unlawfully,  maliciously,  and  seditiously  contriving,  intend- 
ing, and  devising  to  raise  and  create  discontent  and  dis- 
affection amongst  the  liege  subjects  of  our  said  Lady  the 
Queen,  and  to  excite  the  said  liege  subjects  to  hatred  and 
contempt  of  the  government  and  constitution  of  this  realm 
as  by  law  established,  and  to  excite  hatred,  jealousies,  and 
ill-will  amongst  different  classes  of  the  said  subjects,  and  to 
create  discontent  and  disaffection  amongst  divers  of 
.*  158  the  said  *  subjects,  and  amongst  others,  her  Majesty's 
subjects  serving  in  her  Majesty's  army ;  and  further 
contriving,  intending,  and  devising  to  bring  into  disrepute, 
and  to  diminish  the  confidence  of  her  Majesty's  subjects  in 
the  tribunals  duly  and  lawfully  constituted  for  the  adminis- 
tration of  justice ;  and  further  unlawfully,  maliciously,  and 
seditiously  contriving,  intending,  and  devising,  by  means  of 
intimidation  and  the  demonstration  of  great  physical  force, 
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to  procure  and  effect  changes  to  be  made  in  the  government, 
laws,  and  constitution  of  this  realm  as  by  law  established ; 
heretofore,  to  wit,  on  the  18th  of  February,  A.D.  1843,  with 
force  and  arms,  to  wit,  at  the  parish  of  Saint  Mark,  in  the 
county  of  the  city  of  Dublin,  unlawfully,  maliciously,  and 
seditiously  did  combine,  conspire,  confederate,  and  agree 
with  each  other,  and  with  divers  other  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  to  raise  and  create  dis- 
content and  disaffection  amongst  the  liege  subjects  of  our 
said  Lady  the  Queen,  and  to  excite  such  subjects  to  hatred . 
and  contempt  of  the  government  and  constitution  of  this 
realm  as  by  law  established,  and  to  unlawful  and  seditious 
opposition  to  the  said  government  and  constitution ;  and  also 
to  stir  up  jealousies,  hatred,  and  ill-will  between  different 
classes  of  her  Majesty's  subjects,  and  especially  to  promote 
amongst  her  Majesty's  subjects  in  Ireland  feelings  of  ill-will 
and  hostility  towards  and  against  her  Majesty's  subjects  in 
the  other  parts  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  especially  in  that  part  of  the  said  United  King- 
dom called  England ;  and  further  to  excite  discontent  and 
disaffection  amongst  divers  of  her  Majesty *s  subjects  serving 
in  her  said  Majesty's  army ;  and  further  to  cause  and  procure, 
and  aid  and  assist  in  causing  and  procuring  divers  sub- 
jects *  of  our  said  Lady  the  Queen,  unlawfully,  mali-  *  159 
ciously,  and  seditiously  to  meet  and  assemble  together 
in  large  numbers,  at  various  times,  and  at  different  places 
within  Ireland,  for.  the  unlawful  and  seditious  purpose  of  ob- 
taining, by  means  of  the  intimidation  to  be  thereby  caused, 
and  by  means  of  the  exhibition  and  demonstration  of  great 
physical  force  at  such  assemblies  and  meetings,  changes  and 
alterations  in  the  government,  laws,  and  constitution  of  this 
realm  as  by  law  established ;  and  further  to  bring  into  hatred 
and  disrepute  the  Courts  by  law  established  in  Ireland  for 
the  administration  of  justice,  and  to  diminish  the  confidence 
of  her  said  Majesty's  liege  subjects  in  Ireland  in  the  admin- 
istration of  the  law  therein,  with  thd  intent  to  induce  her 
Majesty's  subjects  to  withdraw  the  adjudication  of  their  dif- 
ferences with  and  claims  upon  each  other  from  the  cogni- 
zance of  the  said  Courts  by  law  established,  and  to  submit  the 
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same  to  the  judgment  and  determination  of  other  tribunab, 
to  be  constituted  and  contrived  for  that  purpose." 

The  count  then  went  on  to  state  at  full  length  the  various 
acts  which  were  alleged  as  overt  acts  in  support  of  the  charge 
of  coD8pirac}^  These  overt  acts  were  alleged  to  be  done  in 
order  ^^  to  excite  the  liege  subjects  of  our  Lady  the  Queen  to 
discontent'with,  and  hatred  of,  and  disaffection  to,  the  govern- 
ment, laws,  and  constitution  of  this  realm  as  by  law  estab- 
lished, in  contempt  of  our  said  Lady  the  Queen,  and  the  laws 
of  this  realm,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity." 

2d  Count.  —  The  second  count  was  in  exactly  the  same 
terms  as  the  first,  but  omitted  to  allege  any  overt  acts. 
*  160      *  The  third  count  was  in  the  following  form :  — 

Sd  Count.  —  That  the  said  defendants,  unlawfully, 
maliciously,  and  seditiously  contriving,  &c.,  to  raise  and 
create  discontent  and  disaffection  amongst  the  liege  subjects 
of  the  Queen,  and  to  excite  the  said  liege  subjects  to  hatred 
and  contempt  of  the  government  and  constitution  of  this 
realm  as  by  law  established,  and  to  excite  hatred,  jealousies, 
and  ill-will  amongst  different  classes  of  the  said  subjects,  and 
to  create  discontent  and  disaffection  amongst  divers  of  the 
said  subjects,  and  amongst  others,  her  Majesty's  subjects 
serving  in  her  Majesty's  army ;  and  further  contriving,  in- 
tending, and  devising  to  bring  into  disrepute,  and  to  diminish 
the  confidence  of  her  Majesty's  subjects  in  the  tribunals  duly 
and  lawfully  constituted  for  the  administration  of  justice; 
and  further  unlawfully,  maliciously,  and  seditiously  contriv- 
ing, intending,  and  devising,  by  means  of  intimidation  and 
the  demonstration  of  great  physical  force,  to  procure  and 
effect  changes  to  be  made  in  the  government,  laws,  and  con- 
stitution of  this  realm  as  by  law  established  ;  heretofore,  to 
wit,  on  the  13th  of  February,  A.  D.  1848,  with  force  and 
arms,  to  wit,  at,  &c.,  aforesaid,  unlawfully,  maliciously,  and 
seditiously  did  combine,  conspire,  confederate,  and  agree  with 
each  other,  and  with  divers  other  persons  whose  names  are  to 
the  jurors  aforesaid  unknown,  to  raise  and  create  discontent 
and  disaffection  amongst  the  liege  subjects  of  our  said  Lady 
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the  Queen,  aod  to  excite  such  subjects  to  hatred  and  con- 
tempt of  the  government  and  constitution  of  this  realm  as 
by  law  established,  and  to  unlawful  and  seditious  opposition 
to  the  said  government  and  constitution,  and  also  to  stir  up 
hatred,  jealousies,  and  ill-will  between  different  classes  of 
her  Majesty's  subjects,  and  especially  to  promote 
amongst  *  her  Majesty's  subjects  in  Ireland  feelings  *  161 
of  ill-will  and  hostility  towards  and  against  her  Majes- 
ty's subjects  in  the  other  parts  of  the  said  United  Kingdom, 
and  especially  in  that  part  of  the  said  United  Kingdom  called 
England ;  and  further  to  excite  discontent  and  disaffection 
amongst  divers  of  her  Majesty's  subjects  serving  in  her  said 
Majesty's  army ;  and  further  to  cause  and  procure,  and  aid 
and  assist  in  causing  and  procuring  divers  subjects  of  our  said 
Lady  the  Queen  to  meet  and  assemble  together  in  large  num- 
bers at  various  times  and  in  different  places  within  Ireland, 
for  the  unlawful  and  seditious  purpose  of  obtaining,  by  means 
of  the  intimidation  to  be  thereby  caused,  and  by  means  of 
the  exhibition  and  demonstration  of  great  physical  force  at 
such  assemblies  and  meetings,  changes  and  alterations  in  the 
government,  laws,  and  constitution  of  this  realm,  as  by  law 
established ;  and  further  to  bring  into  hatred  and  disrepute 
the  Courts  by  Jaw  established  in  Ireland  for  the  administra- 
tion of  justice,  and  to  diminish  the  confidence  of  her  said 
Majesty's  liege  subjects  in  Ireland  in  the  administration  of 
the  law  therein,  with  the  intent  to  induce  her  Majesty's  sub- 
jects to  withdraw  the  adjudication  of  their  differences  with 
and  claims  upon  each  other  from  the  cognizance  of  the  said 
Courts  by  law  established,  and  to  submit  the  same  to  the 
judgment  and  determination  of  other  tribunals,  to  be  con- 
stituted and  contrived  for  that  purpose,  in  contempt,  &c. 

The  4th  count  was  the  same  as  the  third,  omitting  the 
charges  as  to  creating  discontent  and  disaffection  among  the 
subjects  serving  in  the  army,  and  as  to  the  diminishing  the  con- 
fidence of  the  people  in  the  tribunals  established  by  law,  and 
procuring  them  to  withdraw  the  cognizance  of  their  differ- 
ences horn  such  tribunals. 

*  6th  Count.  —  That  the  said  defendants,  unlaw-  *  162 
fully,  seditiously,  &c.,  intending  to  cause  and  create 
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discontent  and  disaffection  amongst  the  liege  subjects  of  our 
said  Lady  the  Queen,  and  to  excite  the  said  subjects  to 
hatred  and  contempt  of  the  government  and  constitution  of 
this  realm  as  by  law  established,  unlawfully,  maliciously,  and 
seditiously  did  combine,  conspire,  confederate,  and  agree 
with  each  other  and  with  divers  other  persons  whose  names 
are  unknown,  to  raise  and  create  discontent  and  disaffection 
amongst  the  liege  subjects  of  our  said  Lady  the  Queen,  and 
to  excite  the  said  subjects  to  hatred  and  contempt  of  the  gov- 
ernment and  constitution  of  this  realm  as  by  law  established, 
and  to  unlawful  and  seditious  opposition  to  the  said  govern- 
ment and  constitution,  and  also  to  stir  up  jealousies,  hatred, 
and  ill-will  between  different  classes  of  her  Majesty's  subjects, 
and  especially  to  promote  amongst  her  Majesty's  subjects  in 
Ireland  feelings  of  ill-will  and  hostility  towards  and  against 
her  Majesty's  subjects  in  the  other  parts  of  the  said  United 
Kingdom,  and  especially  in  that  part  of  the  said  United 
Kingdom  called  England,  in  contempt,  &c. 

6th  Count.  —  That  the  said  defendants,  unlawfully,  mali- 
ciously, and  seditiously  contriving,  intending,  and  devising, 
by  means  of  intimidation  and  the  demonstration  of  great 
physical  force,  to  procure  and  effect  changes  to  be  made  in 
the  government,  laws,  and  constitution  of  this  realm  as  by 
law  established ;  heretofore,  to  wit,  on  the  18th  February, 
A.  D.  1843,  with  force  and  arms,  to  wit,  &c.,  aforesaid,  un- 
lawfully, maliciously,  and  seditiously  did  combine,  conspire, 
confederate,  and  agree  with  each  other,  and  with  divers 
other  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  to  cause  and  procure,  and  aid  and  assist  in 
*163  *  causing  and  procuring,  divers  subjects  of  our  said 
Lady  the  Queen  to  meet  and  assemble  together  in 
large  numbers  at  various  times  and  at  different  places  within 
Ireland,  for  the  unlawful  and  seditious  purpose  of  obtaining, 
by  means  of  the  intimidation  to  be  thereby  caused,  and  by 
means  of  the  exhibition  and  demonstration  of  the  great 
physical  force  at  such  assemblies  and  meetings,  changes  and 
alterations  in  the  government,  laws,  and  constitution  of  this 
realm  as  by  law  established,  in  contempt,  Ac. 

The  7th  count  was  the  same  as  the  6th,  with  the  addition 
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of  these  words :  *^  And  especially,  by  the  means  aforesaid,  to 
bri»g  about  and  accomplish  a  dissolution  of  the  Legislative 
Union  now  subsisting  between  Great  Britain  and  Ireland,  in 
contempt/'  &c. 

8th  Count.  —  That  the  said  defendants,  unlawfully  and 
seditiously  intending,  &c.,  to  bring  into  disrepute  and  to 
diminish  the  confidence  of  her  Majesty's  subjects  in  the 
tribunals  duly  and  lawfully  constituted  in  Ireland  for  the 
administration  of  justice ;  on,  &c.,  with  force,  &c.,  at,  &c., 
unlawfully,  maliciously,  and  seditiously  did  combine,  con- 
spire, confederate,  and  agree  with  each  other  and  with  divers 
other  persons  whose  names  are  to  the  jurors  unknown,  to 
bring  into  hatred  and  disrepute  the  tribunals  by  law  estab- 
lished in  Ireland  for  the  administration  of  justice,  and  to 
diminish  the  confidence  of  her  said  Majesty's  liege  subjects 
in  Ireland  in  the  administration  of  the  law  therein,  with  the 
intent  to  induce  her  Majesty's  subjects  to  withdraw  the  ad- 
judication of  their  differences  with  and  claims  upon  each  other 
from  the  cognizance  of  the  said  tribunals  by  law  established, 
and  to  submit  the  same  to  the  judgment  and  determination 
of  other  tribunals  to  be  constituted  and  contrived  for  that 
purpose,  in  contempt,  Ac. 

*  The  9th  count  was  the  same  as  the  8th,  omitting  *  164 
from  the  introductory  part  the  words  ^^in  Ireland," 
after  the  words  ^^  duly  and  lawfully  constituted  ;  "  and  in  the 
last  part  of  the  count,  after  the  words  ^*  administration  of 
the  law  therein,"  omitting  the  allegation  as  to  withdrawing 
the  adjudication  of  differences,  and  substituting  the  follow- 
ing :  *^  and  to  assume  and  usurp  the  prerogative  of  the  Crown 
in  the  establishment  of  Courts  for  the  administration  of  the 
law,  in  contempt,"  &c. 

The  10th  count  was  the  same  as  the  8th  in  the  introductory 
part,  but  the  charge  was  in  general  terms,  that  the  defendants 
unlawfully,  maliciously,  and  seditiously  did  combine,  conspire, 
confederate,  and  agree  with  each  other  and  with  divers  other 
persons  whose  names  are  unknown,  to  bring  into  hatred  and 
disrepute  the  tribunals  by  law  established  in  Ireland  for  the 
administration  of  justice,  and  to  diminish  the  confidence  of 
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her  Majesty's  liege  subjects  in  Ireland  in  the  administration 
of  the  laws  therein,  in  contempt,  &c. 

11th  Count.  —  That  the  said  defendants,  unlawfully,  &c., 
intending,  &c.,  by  means  of  intimidation  and  the  demonstra- 
tion of  physical  force,  and  by  causing  and  procuring  large 
numbers  of  persons  to  meet  and  assemble  together  in  divers 
places  and  at  divers  times  within  Ireland,  and  by  means  of 
seditious  and  inflammatory  speeches  and  addresses  to  be 
made  and  delivered  to  the  said  persons  so  to  be  assembled, 
and  also  by  means  of  publishing,  &c.,  to  the  subjects  of  her 
said  Majesty  divers  unlawful  and  seditious  writings ;  and 
further  intending,  by  the  several  means  aforesaid,  to  intimi- 
date  the  Lords  Spiritual  and  Temporal  and  the  Commons  of 

the  Parliament  of  the  United  Kingdom  of  Great  Britain 
*  165    and  Ireland,  and  *  thereby  to  effect  and  bring  about 

changes  in  the  laws  and  constitution  of  this  realm  as 
by  law  established  ;  heretofore,  to  wit,  on  the  13th  February, 
A.D.,  1843,  to  witt  at,  &c.,  aforesaid,  unlawfully  and  seditiously 
did  combine,  &c.,  with  each  other  and  with  other  persons 
whose  names  are  unknown,  to  cause  large  numbers  of  per- 
sons to  meet  together  in  divers  places  and  at  divers  times 
within  Ireland,  and  by  means  of  seditious  speeches,  &c.,  to 
be  made  and  delivered  at  the  said  places  and  times  respec- 
tively, and  also  by  means  of  the  publishing  to  the  subjects 
of  her  said  Majesty  divers  unlawful,  malicious,  and  seditious 
writings  and  compositions,  to  intimidate  the  Lords  Spiritual 
and  Temporal  and  the  Commons  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  thereby 
to  effect  and  bring  about  changes  and  alterations  in  the  laws 
and  constitution  of  this  realm  as  now  by  law  established,  in 
contempt,  &c. . 

To  this  indictment  the  plaintiffs  in  error  severally  pleaded 
in  abatement,  that  the  bill  of  indictment  was  found  a  true 
bill  upon  the  evidence  of  divers,  to  wit,  four  witnesses  pro- 
duced before  and  examined  by  the  jurors  aforesaid ;  and  that 
the  said  witnesses  were  not,  nor  was  any  one  of  them,  previ- 
ously to  their  being  so  examined  by  the  jurora  aforesaid, 
sworn  in  the  said  Court  of  our  Lady  the  Queen,  before  the 
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Queen  herself,  according  to  the  provisions  of  the  66  Geo.  3, 
c.  87,  §  1. 

To  these  pleas  the  Attomey-General  demurred,  and  the 
plaintifib  in  error  joined  in  demurrer.-  The  question  raised 
by  the  demurrer  was  ai^ied  in  the  same  term,  and  the  de- 
murrer was  allowed  by  the  Court,  and  judgment  given  that 
each  of  the  parties  should  answer  over  to  the  indict- 
ment ;  whereupon  they  severally  *  pleaded  not  guilty,  *  166 
and  jury  process  issued  for  the  trial  on  the  15th  Jan- 
uary, 1844.  (a) 

By  an  order  of  the  Court,  dated  in  Hilary  term,  1844,  it 
was  ordered  that  the  issues  joined  in  this  case  be  tried  at  the 
bar  of  the  Court ;  and  afterwards,  in  the  same  term,  the  fol- 
lowing order  was  made :  ^^  It  is  ordered  and  directed,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  provided, 
that  in  case  the  trial  in  this  cause,  so  fixed  as  aforesaid  for  the 
15th  day  of  January  in  this  same  term,  should  not  terminate 
on  or  before  the  31st  day  of  January,  being  the  last  day  of 
same  Hilary  term,  then  that  Thursday,  the  1st  day  of  Feb- 
ruary next,  and  every  succeeding  day  until  the  15th  day  of 
April  next,  or  so  many  days  thereof  as  shall  be  necessary  for 
that  purpose,  be  appoii^ted  for  the  continuation  of  the  said 
trial,  and  that  the  days  so  fixed  shall  accordingly,  for  the 
purpose  of  such  trial,  be  and  be  deemed  and  taken  to  be  a 
part  of  this  same  Hilary  term." 

On  Monday  the  15th  January,  1844,  the  trial  having  been 
called  on,  the  defendants  severally  challenged  the  array  of 
the  jury  panel. 

The  challenge  of  the  defendant,  Daniel  O'ConneU,  was  as 
follows :  *^  And  the  said  Daniel  O'Connell  thereupon  in  his 
own  proper  person  challenges  the  array  of  the  said  panel, 
because  he  says  that  at  the  special  sessions  heretofore  hcdden 
in  and  for  the  county  of  the  city  of  Dublin  on  the  14th 
November,  1843,  before  the  Rt.  Hon.  Frederick  Shaw,  re- 
corder of  the  said  city,  for  the  purpose  of  examining  the  list 
of  jurors  for  the  said  city  for  the  now  current  year  1844,  pur- 

(a)  See  the  report  of  this  case  in  the  Court  of  Queen's  Bench,  Ireland, 
by  John  Simson  Armstrong  and  Edward  Shirley  Trevor,  Esqrs.,  Barns- 
ters-at-Law. 
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suant  to  the  statutable  enactments  in  such  case  made 
*167    and  provided,  the  clerks  of  the  peace  in  and  for  *the 

said  city,  duly  laid  before  the  recorder  divers,  to  wit, 
twenty  lists  theretofore  duly  furnished  to  the  clerks  of  the 
peace  by  the  several  collectors  of  grand  jury  cess  within  the 
city,  in  that  behalf  duly  authorized  to  make  such  lists,  con- 
taining, or  purporting  to  contain,  a  true  list  of  every  man 
residing  within  their  respective  districts  of  collection  who 
was  qualified  and  liable  to  serve  on  juries,  pursuant  to  the 
statutes  in  such  case  made  and  provided,  with  the  Christian 
and  surname  of  each  written  at  full  length,  and  with  the 
true  place  of  abode,  the  title,  quality,  calling  or  business,  and 
the  nature  of  the  qualification  of  every  such  man,  in  their 
own  proper  columns,  pursuant  to  the  statutable  enactments  in 
such  case  made  and  provided :  and  that  the  said  several  lists 
respectively  were  at  the  special  sessions  duly  corrected,  al- 
lowed, and  signed  by  the  said  recorder,  pursuant,  &c. ;  and 
that  the  several  persons  whose  names  are  herein  after  men- 
tioned were  then  and  there  adjudged  by  the  recorder  to  have 
the  qualifications  herein  after  named,  and  that  the  names  of 
the  several  persons  were  then  and  there  contained  in  the 
said  several  lists  so  corrected,  allowed,  and  signed  as  afore- 
said ;  but  that  the  recorder  did  not,  as  by  the  said  statutable 
enactments  is  directed,  cause  to  be  made  out  from  the  said 
several  last  mentioned  lists  one  general  list,  containing  the 
names  of  all  persons  whose  qualifications  had  been  so  allowed, 
arranged  according  to  rank  and  property ;  nor  did  the  re- 
corder thereupon,  or  at  all,  deliver  such  general  list  contain- 
ing such  names  to  the  clerks  of  the  peace,  to  be  fairly  copied 
by  the  said  clerks  of  the  peace  in  the  same  order,  as  by  the 
said  statutable  enactments  is  directed,  but  on  the  contrary 
thereof  omitted  so  to  do ;  and  that  a  certain  paper  writing, 

purporting  to  be  a  general  list  purporting  to  be  made 
*  168   out  from  such  several  *  lists  so  corrected,  allowed,  and 

signed  as  aforesaid,  was  illegally  and  fraudulently 
made  out  by  some  person  or  persons  unknown  ;  and  that  the 
said  paper  writing  purporting  to  be  such  general  list  as  afore- 
said did  not  contain  the  names  of  all  the  persons  whose 
qualifications  had  been  allowed  upon  the  correcting,  allowing, 
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and  signing  of  said  lists  as  aforesaid  by  the  recorder,  but 
omitted  the  names  of  divers,  to  wit,  fifty-nine  persons,  whose 
qualifications  to  be  on  said  list  respectively  had  been  so 
allowed  as  aforesaid  by  the  recorder ;  which  said  several  per- 
8ons  whose  names  were  so  omitted  are  as  follows,  that  is  to  say 
(here  followed  fifty-nine  names,  with  their  places  of  abode). 
And  the  said  Daniel  O'Connell  further  says,  that  the  several 
persons  whose  names  were  so  omitted  from  the  fraudulent 
paper  writing  purporting  to  be  the  general  list,  were,  at  the 
time  of  the  return  of  the  collectors'  lists,  and  at  the  time  of 
the  special  sessions,  and  still  are,  severally  resident  within  the 
said  city,  and  were  at  the  several  times,  and  now  are,  duly 
qualified  to  be,  and  should  and  ought  to  have  been  placed 
.  upon  the  general  list;  and  that  from  the  fraudulent  paper 
writing  purporting  to  be  such  general  list  as  aforesaid,  a  cer- 
tain book,  purporting  to  be  the  jurors'  book  of  the  said  city  for 
the  current  calendar  year  1844,  was  made  up  and  framed ; 
and  that  from  the  book  so  purporting  to  be  the  jurors'  book 
of  the  said  city  for  the  current  year,  was  made  up  the  special 
jurors'  list  for  the  said  current  year ;  and  that  the  several 
persons  whose  name^  were  so  omitted  from  the  fraudulent 
paper  writing  purporting  to  be  such  general  list,  were  also 
omitted  from  the  book  purporting  to  be  the  jurors'  book,  and 
from  the  list  purporting  to  be  the  special  jurors'  list :  and 
that  the  several  persons  so  omitted  as  aforesaid  have 
been  duly  adjudged  and  *  allowed  by  the  said  recorder   *  169 
at  the  special  sessions  to  be  persons  having  the  quali- 
fication qualifying  and  entitling  them,  and  each  of  them  re- 
spectively, to  be  upon  the  jurors'  book,  and  also  to  be  upon 
the  special  jurors'  list  for  the  current  year  1844.     And  the 
said  Daniel  O'Connell  further  saith,  that  the  panel  aforesaid 
made  and  returned  to  try  the  issue  in  this  cause  between  the 
Crown  and  the  said  Daniel  O'Connell,  is'  arrayed  and  con- 
structed from  the  list  purporting  to  be  the  special  jurors'  list 
for  the  year  1844,  so  made  out  as  aforesaid,  to  the  manifest 
wrong  and  injury  of  the  said  Daniel  O'Connell :  and  he  fur- 
ther sajrs  that  the  fraudulent  omission  of  the  several  persons' 
names  from  the  paper  writing  purporting  to  be  such  general 
list  as  aforesaid  was  without  the  knowledge,  consent,  privity, 
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contrivance,  suggestion,  or  sanction  of  the  said  Daniel  O'Con- 
nell,  or  of  any  person  or  persons  acting  for  him  or  with  him, 
or  with  his  privity,  or  in  any  way  whatsoever  by  his  authority 
or  on  his  behalf,  or  with  his  privity ;  and  that  the  panel  was 
so  arrayed  as  aforesaid  from  the  paper  writing  purporting  to 
be  such  special  jurors'  list,  without  the  consent  and  against 
the  protest  and  will  of  the  said  Daniel  O'Connell ;  and  that 
the  clerk  of  the  Crown  for  the  city  of  Dublin,  and  the  Crown 
solicitor  acting  for  the  Crown  in  this  prosecution,  had  due 
notice  of  the  premises  before  the  said  panel  was  so  arrayed :  " 
—  verification. 

The  challenges  of  the  other  defendants  were  in  the  same 
terms,  except  that  of  the  defendant  Thomas  Steele,  which 
imputed  '^  that  the  general  list  was  illegally  and  fraudulentiy 
made  out  for  the  purpose  and  with  the  intent  of  prejudicing  the 
said  T.  S.  in  this  cause,  by  some  person  or  persons  unknown." 

The  Attorney-General  demurred  to  all  these  challenges^ 
as  insufficient   in   law.      The  defendants  joined  in 
*  170   *  demurrer.    The  demurrers  were  allowed,  and  there- 
upon  the  jury  was  sworn. 

The  trial  was  duly  continued  to  the  31st  of  January,  and 
upon  that  day  the  following  entry  was  made  upon  the  rec- 
ord :  ^'  And  now  at  this  day,  that  is  to  say,  on  the  said  31st 
day  of  January,  forasmuch  as  it  appears  to  the  Court  here 
that  the  trial  of  the  said  issues,  so  joined  as  aforesaid,  is  not, 
nor  can  the  said  trial  thereof  be  concluded  on  this  same  day, 
it  is  ordered  by  the  said  Court  here  that  the  said  jurors  so 
impanelled  and  sworn  to  try  the  said  issues,  shaU  have  leave 
to  withdraw  this  same  day  from  the  bar  of  this  Court  here, 
and  that  the  said  jurors  shall  again  come  to  the  bar  of  this 
same  Court  here  on  the  morrow,  that  is  to  say,  on  the  1st  day 
of  February  next,  at  the  hour  of  ten  o'clock  in  the  forenoon ; 
and  that  the  said  -defendants  do  again  appear  at  the  bar  of 
this  Court  at  that  time,  in  order  that  the  said  trial  may  be 
continued."  On  the  1st  of  February  this  continuance  was 
entered  :  *^  And  now  at  this  day,  that  is  to  say,  on  the  said 
1st  day  of  February,  at  the  hour  aforesaid,  the  said  Attorney- 
General  for  our  said  Lady  the  Queen  comes  into  Court  here, 
and  the  said  defendants  appear  at  the  bar  of  the  said  Court 
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here,  as  in  that  behalf  directed  aforesaid.  And  the  said  jurors 
80  impanelled  and  sworn  aforesaid  also  come,  and  the  said 
trial  of  the  said  issues  is  thereupon  continued  for  a  certain 
time,  the  same  being  necessary  for  the  purpose  thereof,  that 
18  to  say,  until  and  upon  Monday,  12th  February,  A.D.  1844." 
On  Monday,  12th  February,  the  jurors  de-  pindinaonthe 
livered  in  the  following  findings:  The  jurors  i«t»nd2acounto. 
say,  that  as  to  the  premises  in  the  said  first  and  second 
counts  of  the  said  indictment  respectively  charged  as  afore- 
said, the  said  Daniel  O'Connell,  John  O'Connell,  Thomas 
Steele,  Thomas  Matthew  Ray,  Charles  Gkivan  Duffy, 
*  the  Rev.  Thomas  Tiemey,  John  Gray,  and  Richard  *  171 
Barrett,  are  and  each  of  them  is  guilty  of  so  much 
thereof  as  charges  them  for  that  they,  unlawfully,  maliciously, 
and  seditiously  contriving,  intending,  and  devising  to  raise 
and  create  discontent  and  disaffection  amongst  the  liege  sub- 
jects of  our  said  Lady  the  Queen,  and  to  excite  the  said  liege 
subjects  to  hatred  and  contempt  of  the  government  and  con- 
stitution of  this  realm  as  by  law  established,  and  to  excite 
hatred,  jealousies,  and  ill-will  amongst  different  classes  of  the 
said  subjects,  did  unlawfully,  maliciously,  and  seditiously 
combine,  conspire,  confederate,  and  agree  with  each  other, 
and  with  divers  other  persons  whose  names  are  to  the  jurors 
unknown,  to  raise  and  create  discontent  and  disaffection 
amongst  the  liege  subjects  of  our  said  Lady  the  Queen,  and 
to  excite  such  subjects  to  hatred  and  contempt  of  the  gov- 
ernment and  constitution  of  this  realm  as  by  law  established, 
and  to  unlawful  and  seditious  opposition  to  the  said  govern- 
ment and  constitution,  and  also  to  stir  up  jealousies,  hatred, 
and  ill-will  between  different  classes  of  her  Majesty's  subjects, 
and  especially  to  promote  amongst  her  Majesty's  subjects  in 
Ireland  feelings  of  ill-will  and  hostility  towards  and  against 
her  Majesty's  subjects  in  the  other  parts  of  Great  Britain  and 
Ireland,  and  especially  in  that  part  of  the  said  United  King- 
dom called  England,  in  the  said  first  and  second  counts  of 
the  said  indictment  respectively  charged  as  aforesaid,  in  man- 
ner and  form  as  therein  is  so  above  charged  as  aforesaid ;  and 
as  to  the  residue  of  the  said  premises  in  the  said  first  and 
second  counts  of  the  said  indictment  respectively  charged  as 
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aforesaid,  the  said  jurors  upon  their  oath  aforesaid  say  that 

the  said  Thomas  Tiemey  is  not  guilty  thereof.    The  jurors 

say  that  Daniel  O'Connell,  John  O'ConneU,  Thomas 

*  172   Steele,  Thomas  M.  Ray,  Charles  Gavan  *  Duffy,  John 

Gray,  and  Richard  Barrett,  are  and  each  of  them  is 
guilty  of  so  much  of  the  said  residue  as  charges  them  for  that 
they,  unlawfully,  maliciously,  and  seditiously  intending  as 
aforesaid,  and  further  imlawfuUy,  maliciously,  and  seditiously 
contriving,  intending,  and  devising  to  bring  into  disrepute, 
and  to  diminish  the  confidence  of  her  Majesty's  subjects  in 
the  tribunals  duly  and  lawfully  constituted  for  the  adminis- 
tration of  justice,  and  further  contriving,  intending,  and  de- 
vising, by  means  of  intimidation  ahd  the  demonstration  of 
great  physical  force,  to  procure  and  effect  changes  to  be  made 
in  the  government,  laws,  and  constitution  of  this  realm  as  by 
law  established,  did  unlawfully,  maliciously,  and  seditiously 
combine,  conspire,  confederate,  and  agree  with  each  other 
and  with  divers  other  persons  whose  names  are  to  the  jurors 
unknown,  to  cause  and  procure  divers  subjects  of  the  Queen 
to  meet  and  assemble  together  in  large  numbers,  at  various 
times  and  in  different  places  within  Ireland,  for  the  unlawful 
and  seditious  purpose  of  obtaining,  by  means  of  the  intimida- 
tion to  be  thereby  caused,  and  by  means  of  the  exhibition 
and  demonstration  of  great  physical  force  at  such  assemblies 
and  meetings,  changes  and  alterations  in  the  government, 
laws,  and  constitution  of  this  realm  as  by  la\^  established ; 
and  further  to  bring  into  hatred  and  disrepute  the  Courts  by 
law  established  in  Ireland  for  the  administration  of  justice, 
and  to  diminish  the  confidence  of  her  said  Majesty's  liege 
subjects  in  Ireland  in  the  administration  of  the  law  therein, 
with  the  intent  to  induce  her  Majesty's  subjects  to  withdraw 
the  adjudication  of  their  differences  with  and  claims  upon  each 
other  from  the  cognizance  of  the  said  Courts  by  law  estab- 
lished, and  to  submit  the  same  to  the  judgment  and  deter- 
mination of  other  tribunals,  to  be  constituted  and 

*  173   contrived  for  that  purpose,  —  *  in  the  said  residue  of 

the  said  first  and  second  counts  of  the  said  indictment 
respectively  charged  as  aforesaid,  in  manner  and  form  as 
therein  is  so  above  charged ;  and  as  to  the  remainder  of  the 
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said  residne  of  the  said  premises  in  the  said  first  and  second 
counts  of  the  said  indictment  respectively  therein  charged  as 
aforesaid,  the  jurors  say,  that  John  O'Connell,  Thomas  Steele, 
Thomas  M.  Ray,  and  John  Gray,  are  not  nor  is  any  of  them 
guilty  thereof.  And  the  jurors  further  say,  that  Daniel 
O'Connell,  Richard  Barrett,  and  Charles  Gavan  Du%,  are 
and  each  of  them  is  guilty  of  so  much  of  the  said  remainder 
of  the  said  residue  as  charges  them  for  that  they,  unlawfully, 
maliciously,  and  seditiously  intending  to  create  discontent 
and  disafifection  amongst  divers  of  the  said  subjects,  and 
amongst  others  her  Majesty's  subjects  serving  in  her  Majes- 
ty's army,  did  unlawfully  combine  and  conspire  with  each 
other,  and  with  divers  other  persons  whose  names  are  to  the 
jurors  unknown,  to  excite  discontent  and  disaffection  amongst 
divers  of  her  Majesty's  subjects  serving  in  her  Majesty's 
army,  —  in  the  said  remainder  of  the  said  residue  so  charged 
as  aforesaid,  in  manner  and  form  bs  therein  is  so  above 
charged :  and  as  to  other  the  premises  in  the  said  remainder 
of  the  said  residue  charged  as  aforesaid,  the  jurors  further 
say,  that  Daniel  O'Connell,  Richard  Barrett,  and  Charles  G. 
Du%,  are  not,  nor  is  any  of  them,  guilty  thereof.  And  as  to 
the  premises  in  the  third  count  of  the  indict-  Findtogsanthe 
ment  so  charged  as  aforesaid,  the  jurors  say  that  3d<»^^* 
Daniel  O'Connell,  Richard  Barrett,  and  Charles  Gavan  DufiFy, 
are,  and  each  of  them  is,  guilty  thereof  in  manner  and  form 
as  therein  in  that  behalf  against  them,  Daniel  O'Connell, 
Richard  Barrett,  and  Charles  Gavan  Duffy,  charged  as  afore- 
said. And  the  jurors  further  say,  that  John  O'Con- 
nell, Thomas  Steele,  *  Thomas  Matthew  Ray,  and  *  174 
John  Gray,  are,  and  each  of  them  is,  guilty  of  the 
premises  in  the  third  count  of  the  indictment  charged  against 
them,  John  O'Connell,  Thomas  Steele,  Thomas  M.  Ray,  and 
John  Gray,  in  manner  and  form  as  therein  is  so  above  charged 
against  them  as  aforesaid,  save  and  except  as  to  so  much  of 
the  premises  in  the  third  count  as  charges  them,  the  said  John 
O'Connell,  Thomas  Steele,  T.  M.  Ray,  and  John  Gray,  with 
the  unlawfully,  maliciously,  and  seditiously  conspiring  to 
excite  discontent  and  disaffection  amongst  divers  of  her 
Majesty's  subjects  serving  in  her  said  Majesty's  army ;  and  as 
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to  the  last  mentioned  part  of  the  premises  in  the  third  count 
of  the  indictment,  and  so  excepted  as  last  aforesaid,  the  jurors 
say  that  they,  John  0*Connell,  Thomas  Steele,  Thomas  M. 
Ray,  and  John  Gray,  are  not,  nor  is  any  of  them,  guilty 
thereof.  And  the  jurors  further  say,  that  Thomas  Tiemey  is 
guilty  of  so  much  of  the  premises  in  the  said  third  count  as 
charges  him,  for  that  he,  unlawfully,  maliciously,  and  sedi- 
tiously contriving,  intending,  and  devising  to  raise  discontent 
and  disaffection  amongst  the  liege  subjects  of  the  Queen, 
and  to  excite  the  liege  subjects  to  hatred  and  contempt  of  the 
government  and  constitution  of  this  realm  as  by  law  estab- 
,  lished,  and  to  excite  hatred,  jealousies,  and  ill-wUl  amongst 
different  classes  of  the  subjects,  did  imlawfuUy,  maliciously, 
and  seditiously  conspire,  &c.,  with  Daniel  O'Connell,  Richard 
Barrett,  Charles  Gavan  Duffy,  John  O'Connell,  Thomas  Steele, 
Thomas  M.  Ray,  and  John  Gray,  and  divers  other  persons  un- 
known, to  raise  and  create  discontent  and  disaffection  amongst 
the  liege  subjects  of  the  Queen,  and  to  excite  such  subjects  to 
hatred  and  contempt  of  the  government  and  constitution  of  this 

realm  as  by  law  established,  and  to  unlawful  and  sedi- 
*  175    tious  *  opposition  to  the  government  and  constitution, 

and  also  to  stir  up  hatred,  jealousies,  and  ill-will  be- 
tween different  classes  of  her  Majesty's  subjects,  and  espe- 
cially to  promote  amongst  her  Majesty's  subjects  in  Ireland 
feelings  of  ill-will  and  hostility  towards  and  against  her  Maj- 
esty's subjects  in  other  parts  of  the  United  Kingdom,  and 
especially  in  England,  in  the  third  count  of  the  said  indict- 
ment above  charged  against  him  Thomas  Tiemey,  in  manner 
and  form  as  therein  is  so  above  charged  against  him ;  and  as 
to  the  residue  of  the  premises  in  the  third  count  of  the  said 
indictment  against  him  Thomas  Tiemey  so  charged,  the  jurors 
say  that  the  said  Thomas  Tierney  is  not  guilty  thereof.    And 

Findings  on  the  *®  *^  ^^^  premises  in  the  fourth  count  of  the 
iih  count.  indictment  so  charged  as  aforesaid,  the  jurors 

say  that  they,  Daniel  O'Connell,  Elichard  Barrett,  Charles 
Gavan  Duffy,  John  O'Connell,  Thomas  Steele,  T.  M.  Ray, 
and  John  Gray,  are,  and  each  of  them  is,  guilty  thereof,  in 
manner  and  form  as  therein  in  that  behalf  is  charged  against 
them  as  aforesaid ;  and  the  jurors  further  say  that  Thomas 
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Tiemey  is  guilty  of  so  much  of  the  premises  in  the  fourth 
count  as  charges  him  Thomas  Tiemey,  for  that  he,  unlawfully, 
maliciously,  and  seditiously  contriving,  intending,  and  devis- 
ing to  raise  and  create  discontent  and  disaffection  amongst 
the  liege  subjects  of  the  Queen,  and  to  excite  them  to  hatred 
and  contempt  of  the  government  and  constitution  of  this 
realm  as  by  law  established,  and  to  excite  jealousies  and  ill- 
will  amongst  different  classes  of  the  said  subjects,  did  unlaw- 
fully, maliciously,  and  seditiously  conspire,  &c.,  with  Daniel 
O'Connell,   Richard  Barrett,  Charles   Gavan    DufiFjr,  John 
O'Connell,  Thomas  Steele,  Thomas  Matthew  Ray,  and  John 
Gray,  and  divers  other  persons  unknown,  to  raise  and 
create  discontent  and  disaffection  amongst  *  the  liege    *  176 
subjects  of  the  Queen,  and  to  excite  such  subjects  to- 
hatred  and  contempt  of  the  government  and  constitution  of 
this  realm  as  by  law  established,  and  to  unlawful  and  sedi- 
tious opposition  to  the  said  government  and  constitution,  and 
also  to  stir  up  hatred,  jealousies,  and  ill-will  between  different 
classes  of  her  Majesty's  subjects,  and  especially  to  promote 
amongst  her  Majesty's  subjects  in  Ireland  feelings  of  ill-will 
and  hostility  towards  and  against  her  Majesty's  subjects  in 
othec  parts  of  the  said  United  Kingdom,  and  especially  in 
England,  in  the  fourth  count  of  the  indictment  above  charged 
against  him  Thomas  Tierney,  in  manner  and  fonn  as  therein 
is  so  above  charged  against  him.    And  as  to  the  residue  of 
the  premises  in  the  fourth  count  of  the  said  indictment  against 
him  Thomas  Tiemey  so  charged  as  aforesaid,  the  jurors  say 
that  he  is  not  guilty  thereof.     And  as  to  the  premises  in  said 
fifth  count  of  the  said  indictment  so  charged  as     jinainga  on  the 
aforesaid,  the  said  jurors  upon  their  oath  say  as  ^^  ^^^ 
aforesaid,  that  Daniel  O'Connell,  John  O'Connell,  Thomas 
Steele,  Thomas  Matthew  Ray,  Charles  Gavan  Duffy,  John 
Gray,  Richard  Barrett,  Thomas  Tierney,  are,  and  each  of 
them  is,  guilty  thereof,  in  manner  and  form  as  therein  is  so 
above  charged  against  them.    And  as  to  the  premises  in  the 
several  other  counts  of  the  indictment,  so  therein     Finding*  on  the 
respectively  charged  as  aforesaid,  that  is  to  say,  «™ainta« <»«»*». 
the  6th,  7th,  8th,  9th,  10th,  and  11th  counts  respectively,  the 
jurors   say  that  they,  Daniel  O'Connell,  John   O'Connell, 
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Thomas  Steele,  Thomas  Matthew  Raj,  Charles  Gavan  Doffjr, 
John  Gray,  and  Richard  Barrett,  are,  and  each  of  them  is, 
guilty  thereof,  in  manner  and  form  as  therein  so  above  charged 
against  them  as  aforesaid.  And  the  jurors  further  and  lastly 
say,  that  Thomas  Tierney  is  not  guilty  of  the  premises  in 
the  last  mentioned  counts  of  the  indictment,   that 

*  177    •  is  to  say,  the  6th,  7th,  8th,  9th,  10th,  and  11th 

counts  thereof,  in  manner  and  form  as  therein  against 
him  Thomas  Tierney  so  above  charged  as  aforesaid.  No  find- 
ing was  returned  as  to  the  defendant  Peter  James  Tyrrell, 
who  had  died  after  the  bill  was  found. 

On  Monday,  April  15th,  the  appearance  of  the  defendants 
was  entered  on  the  record,  and  the  case  was  continued  to  the 
first  day  of  Trinity  term,  and  thence  again  to  the  30th  May, 
in  the  said  term. 

Upon  Thursday,  the  19th  of  April,  in  Easter  term,  a  mo- 
tion was  made  in  the  Court  on  behalf  of  each  of  the  defend- 
ants  for  a  new  trial,  on  the  ground,  amongst  others,  of  the 
admission  of  illegal  evidence  against  the  defendants  respec- 
tively, and,  being  opposed  by  the  Attorney-General,  was  by 
the  Court  refused ;  but  Mr.  Justice  Perbin  diBsented  from 
the  decision  of  the  Court  thereon,  and  Mr.  Justice  Cbampton 
expressed  his  concurrence  with  the  opinion  of  Mr.  Justice 
Perbin  on  the  case,  so  far  as  it  affected  the  Rev.  T.  Tierney. 
The  Attorney-General  afterwards  entered  a  nolle  prosequi  as 
to  that  defendant.  • 

Upon  Monday,  the  27th  of  May,  a  motion  in  arrest  of 
judgment  was  made  on  behalf  of  all  the  remaining  defend- 
ants, but  was  opposed  by  the  Attorney-General,  and  refused 
by  the  Court. 

The  defendants  afterwards  severally  sued  forth  writs  of 
error,  coram  nobi»^  and,  with  the  exception  of  the  defendant 
T.  Steele,  respectively  assigned  for  error  in  fact,  that  the  bill 
of  indictment  was  found  a  true  bill  upon  the  evidence  of  cer- 
tain witnesses  for  the  Crown,  who  were  produced  before  and 
examined  by  the  grand  jury,  but  who  were  not  sworn  or 
affirmed,  and  did  not  make  solemn  declaration,  according  to 
the  statute  in  that  case  made  and  provided,  in  open 

*  178  Court,  before  being  so  examined  by  the  said  grand  *  jury, 
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as  by  the  Statute  66  Geo.  3,  c.  87,  is  required.  The  defend- 
ant T.  Steele,  on  his  part,  assigned  for  error  in  fact,  that 
the  indictment  was  not  found  and  returned  a  true  bill 
pursuant  to  the  provisions  of  the  Statute  1  &;  2  Vict.  c.  87, 
inasmuch  as  that,  in  stating  the  names  of  the  witnesses  so 
produced  and  examined,  and  whose  names  were  indorsed  on 
the  bill  of  indictment  sent  before  the  grand  jury,  neither  the 
foreman  nor  any  other  member  of  the  grand  jury,  by  his 
initials  or  signature,  as  is  required  by  the  last  mentioned 
statute,  did  authenticate  the  fact,  that  the  witnesses  or  any 
of  them  had  been  sworn  or  had  made  affirmation  or  declara- 
tion as  aforesaid,  nor  state  that  no  other  witness  or  witnesses, 
save  those  named  as  aforesaid,  was  or  were  examined  by  or 
before  the  said  grand  jury. 

The  Attorney-General  having  pleaded  in  ntdlo  est  erratum 
in  each  case,  issue  was  joined  thereon,  and  the  judgments 
were,  after  argument  thereupon,  respectively  affirmed. 

The  defendants  then  brought  writs  of  error  in  Parlia- 
ment, (a)    The  case  came  on  for  argument  on  *  Thurs-    *  179 

(a)  The  defendants  assigned  the  following  reasons  for  the  reversal  of 
the  judgment :  — 

1st  and  2d.  Because  the  indictment  was  not  found  a  true  bill  according 
to  the  provisions  of  the  Statute  56  Geo.  3,  c.  87,  inasmuch  as  the  wit- 
nesses examined  before  the  grand  jury,  and  upon  whose  evidence  the  said 
indictment  was  found,  were  not,  nor  was  any  of  them,  sworn  in  open 
Court ;  by  reason  whereof  the  indictment  was  in  effect  found  upon  the 
evidence  of  imswom  witnesses. 

dd.  Because  judgment  ought  to  have  been  given  for  the  defendants 
below,  upon  their  respective  pleas  in  abatement. 

4th.  Because  there  is  not  disclosed  with  sufficient  certainty  in  the  said 
indictment,  or  in  any  of  the  counts  thereof,  an  agreement  to  commit  an 
indictable  offence. 

5th.  Because  the  charge  contained  in  the  first  five  counts  of  the  indict- 
ment is  a  charge  of  too  general  and  vague  a  nature  to  warrant  or  sustain 
any  conviction  or  judgment  thereon. 

6th.  Because,  even  supposing  the  said  charge  is  sufficient  in  substance, 
yet  the  same  is  not  stated  or  set  forth  in  the  indictment  upon  which  the 
pLuntiiBb  in  error  have  been  convicted,  with  the  certainty  which  the  law 
requires  in  such  cases. 

7th,  8th,  9th,  10th,  11th,  12th,  13th,  and  14th.  These  reasons  stated 
at  full  length  the  detaUs  of  the  objection  taken  in  the  fifth  reason. 

15th.  Because  the  trial  in  this  case  was  not  fairly  or  justly  had,  and 
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day,  July  4,  when  the  Lord  Chancellor,  Lord  Brougham, 
*  180    Lord  Denman,  Lord  Cottenham,  and  Lord  •  Campbell, 

was  also  iUegally  had,  inasmuch  as  the  jurors  who  tried  the  same  were 
selected  and  struck  from  a  list  of  special  jurors  for  the.  county  of  the 
city  of  Dublin,  which  had  been  fraudulently  and  illegally  made  and  con- 
trived for  the  purpose  of  prejudicing  the  defendants  in  their  trial,  and 
which  was  not  constituted  or  framed  pursuant  to  the  provisions  of  the 
Statute  3  &  4  Will.  4,  c.  91. 

16th.  Because  judgment  ought  to  have  been  given  for  the  said  de- 
fendants in  error  on  the  demurrers  to  their  respective  challenges  to  the 
array  of  the  said  panel. 

17th,  18th,  19th,  and  20th.  Because  the  said  trial  was  not  duly  or 
regularly  had,  inasmuch  as  the  same  was  a  trial  at  bar,  which  was  com- 
menced in  term,  and  was  continued  into  and  concluded  in  the  vacation 
after  term ;  and  there  was  no  authority  by  law  for  continuing  the  trial 
out  of  term,  nor  was  there  any  proper  continuance  from  the  time  when 
the  verdict  was  given  to  the  following  term,  when  judgment  was  pro- 
noimced. 

2l8t.  Because  the  judgment  has  been  and  is  given  against  the  respec- 
tive defendants  for  their  supposed  **  offences  aforesaid,"  whereas  they 
have  respectively  been  found  guilty  of  a  greater  number  of  offences  than 
they  could  by  law  be  found  guilty  of  under  the  said  indictment ;  and 
especially  because  D.  O'Connell,  R.  Barrett,  and  C.  6.  Duffy,  have,  and 
each  of  them  has,  been  found  guilty,  under  each  of  the  first  and  second 
counts  of  the  indictment,  of  three  conspiracies  and  offences  ;  and  J. 
Connell,  T.  Steele,  T.  M.  Ray,  and  J.  Gray,  have  respectively  been  and 
are,  and  each  of  them  has  been  and  is,  found  guilty,  under  each  of  the 
first  and  second  counts  of  the  indictment,  of  two  conspiracies  and  offences; 
and  because  D.  O'Connell,  J.  O'Connell,  T.  Steele,  T.  M.  Ray,  C.  G. 
Duffy,  J.  Gray,  R.  Barrett,  and  T.  Tiemey,  having  been  found  guilty, 
under  each  of  the  first  and  second  counts  of  the  indictment,  of  conspiring 
with  each  other,  could  not,  nor  could  any  or  either  of  them,  be  found 
guilty  under  the  said  first  and  second  counts  of  the  indictment,  or  either 
of  them,  of  any  further  or  other  conspiracy  or  offence  in  which  T.  Tier- 
ney  was  not  concerned,  or  of  which  he  was  not  guilty,  or  any  other 
conspiracy  or  offence  whatsoever. 

22d.  Because  each  of  the  said  first  and  second  counts  of  the  indictment 
charges  each  of  them,  D.  O'Connell,  J.  O'Connell,  T.  Steele,  T.  M.  Ray, 
C.  G.  Duffy,  J.  Gray,  R.  Barrett,  T.  Tiemey,  and  P.  J.  Tyrrell,  either 
with  one  offence  only,  or  with  separate  and  distinct  offences ;  and  be- 
cause, if  each  or  either  of  those  counts  charges  the  said  last  named  per- 
sons with  a  greater  number  of  offences  than  one,  then  such  count  is  bad 
for  duplicity  ;  and  if  each  of  the  said  counts  charges  each  of  the  said 
parties  with  one  offence  only,  neither  of  the  said  parties  could  be  legally 
found  guilty  under  such  count  of  more  than  one  offence ;  whereas  D. 
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with  other  Lords,  were  present.     The  Judges  had  been 
summoned,  and  Lord  Chief  Justice  Tindal,  *  Mr.  Jus-    *  181 

O'Connell,  C.  G.  Dufify,  and  R.  Barrett,  have  been  respectively  found 
gnilty,  imder  each  of  the  said  first  and  second  counts  of  the  indictment, 
of  three  distinct  conspiracies  and  offences  ;  and  J.  O'Connellf  T.  Steele, 
T.  M.  Ray,  and  J.  Gray,  have  and  each  of  them  has  been  found  guilty  of 
two  distinct  conspiracies  and  offences  under  each  of  the  said  first  and 
second  counts  of  the  indictment ;  and  judgment  has  been  given  against 
D.  O'Connell,  C.  G.  Duffy,  R.  Barrett,  J.  O'Connell,  T.  Steele,  T.  M. 
Ray,  and  J.  Gray,  for  the  said  offences. 

23d.  Because  by  the  said  verdict  or  finding  upon  the  third  count  of 
the  indictment,  the  jurors  have  found  that  D.  O'Connell,  R.  Barrett,  and 
C.  G.  Duffy,  are,  and  each  of  them  is, guilty  of  the  premises  in  that  count 
charged,  which  is  ambiguous  in  this,  that  it  does  not  find  whether  D. 
O'Connell,  R.  Barrett,  and  C.  G.  Duffy  were  or  are  guilty  of  conspiring 
with  each  other  aa  in  that  count  is  mentioned,  or  of  conspiring  with  J. 
O'Connell,  T.  Steele,  T.  M.  Ray,  T.  Tiemey,  P.  J.  Tyrrell,  J.  Gray, 
and  divers  other  persons  to  the  jurors  unknown,  or  ^y  or  either  and  which 
of  them  ;  and  because,  if  the  finding  of  the  jurors  is  to  be  considered  as 
a  finding  that  D.  O'Connell,  R.  Barrett,  and  C.  G.  Duffy,  were  or  are,  or 
that  each  of  them  was  and  is,  guilty  of  conspiring  with  J.  O'Connell,  T. 
Steele,  T.  M.  Ray,  T.  Tiemey,  F.  J.  Tyrrell,  J.  Gray,  and  divers  other 
persons  to  the  jurors  unknown,  the  said  verdict  or  finding  is  void  for 
repugnancy.  (The  nature  of  the  alleged  repugnancy,  as  afterwards  in- 
sisted on  in  the  argument,  waa  fully  set  out.) 

24th.  Because  the  finding  of  the  jurors  upon  the  fourth,  sixth,  and  sub- 
sequent counts  of  the  indictment,  are  in  like  manner  void  for  ambiguity, 
repugnancy,  argumentativeness,  and  for  not  finding  upon  the  whole  mat- 
ters in  issue  upon  the  said  last  mentioned  counts  respectively,  and  for 
finding  divers  of  the  parties  charged  by  the  indictment  guilty  of  a  greater 
number  of  offences  than  is  charged  against  them  by  the  said  indictment. 

25th.  Because  the  defendants  have  been  found  guilty,  under  the  first 
three  counts  of  the  said  indictment,  of  a  part  only  of  the  said  counts  re- 
spectively ;  whereas  by  the  law  of  the  realm  they  ^ould  respectively  have 
been  either  altogether  convicted  or  acquitted  of  the  whole  of  the  several 
matters  charged  in  and  by  the  said  counts  respectively,  inasmuch  as  the 
charges  therein  respectively  contained  were  not,  and  are  not,  divisible, 
and  were  not,  and  are  not,  of  a  nature  to  warrant  a  partial  conviction 
thereon. 

26th.  Because  the  judgment  is  void  for  ambiguity  and  uncertainty, 
and  oould  not  be  pleaded  in  bar  to  any  new  indictment  for  the  same 
offences. 

27th.  Because  the  verdict  or  finding  in  this  case,  being,  for  these  rea- 
sons, ambiguous,  repugnant,  &c.,  cannot  sustain  or  warrant  the  judg- 
ment«  given  thereon  ;  and  even  if  said  verdict  was  sufficient  upon  certain 

[167] 


*181  GASES  IN  THE  HOUSE  OF  LORDS. 

tice  Patteson,  Mr.  Justice  Williams,  Mr.  Justice  Cole- 
ridge,  Mr.  Justice   Coltman,  Mr.    Justice    Maulb, 

*  182  *  Mr.  Baron  Parke,  Mr.  Baron  Alderson,  and  Mr. 
Baron  Gurnet,  accordingly  attended. 

of  the  counts  of  the  indictment,  yet,  inasmuch  as  the  judgments  are 
respectively  founded  upon  the  entire  verdict,  and  not  upon  particular 
counts  of  the  indictment,  or  the  finding  returned  upon  such  counts  only, 
the  judgments  being  respectively  bad  in  part,  are  bad  in  the  whole,  and 
altogether  void. 

28th.  Because  there  is  no  sufficient  judgment  in  respect  of  any  of  the 
defendants,  no(r  is  there  any  sufficient  entry  of  the  said  respective  judg- 
ments upon  the  record,  as  there  does  not  appear  to  have  been  any  intei^ 
locutory  judgment  pronounced  or  entered  against  any  of  the  defendants  ; 
whereas,  by  the  law  and  custom  of  the  realm,  in  every  case  of  a  convic- 
tion upon  an  indictment  in  the  Court  of  Queen's  Bench,  where  sentence 
of  imprisonment  may  be  given,  and  interlocutory  judgment  of  quod 
capiatur  should  be  pronounced  or  entered,  to  bring  up  the  defendant  to 
hear  final  judgment ;  and  this  not  having  been  done  in  this  case,  the 
defendants  were  not  duly  or  regularly  brought  into  Court  to  receive 
judgment,  and  therefore  the  final  judgment  pronounced  was  and  is  for 
that  reason  irregular  and  void  and  contrary  to  law,  as  being  thereby  ren- 
dered in  effect  a  judgment  or  imprisonment  to  commence  injuturo. 

29th  and  30th.  Because  the  judgment  given  in  this  case  as  to  each  of 
the  defendants  is  illegal,  as  there  was  no  authority  in  law  to  warrant  the 
Court  below  in  adjudging  that  the  defendants  should  respectively  or  at 
all  enter  into  and  give  such  recognizances  as  are  in  the  said  judgments 
mentioned.  And  even  supposing  that  the  Court  had  such  authority,  yet 
the  judgments  are  illegal  for  uncertainty,  as  it  does  not  appear  when  such 
recognizances  were  to  be  entered  into  and  given. 

81st.  Because  the  award  of  execution  in  this  case,  as  to  each  of  the 
defendants,  was  and  is  erroneous  and  illegal,  as  there  was  no  judgment 
given  by  the  Court  to  warrant  or  authorize  the  order  that  the  sheriff 
should  deliver  the  said  defenctants  respectively  into  the  custody  of  the 
keeper  of  the  prison  in  said  order  mentioned,  to  be  kept  in  custody  as 
therein  mentioned  until  they  should  have  paid  their  several  fines,  and 
entered  into  the  several  recognizances  thereby  required. 

82d  and  SSd.  Because  the  award  of  execution  is  also  erroneous  for 
uncertainty  and  ambiguity,  as  it  does  not  thereby  sufficiently  appear 
whether  each  of  the  said  defendants  is  to  be  imprisoned  for  his  respective 
term  of  imprisonment  only,  or  for  such  term  and  until  he  or  each  and  all 
of  the  defendants  shall  have  paid  the  fines  and  entered  into  the  recog- 
nizances required  ;  and  the  period  of  imprisonment  of  each  of  the  defend- 
ants is  rendered  not  only  uncertain,  but  dependent  and  conditional  upon 
acts  and  things  to  be  done  by  the  others  of  the  defendants. 

The  34th  reason  was  a  general  statement  of  error  in  the  proceedings. 
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Sir  T.  Wilde,  Mr.  M.  JD.  SUl,  Mr.  Kelly,  Mr.  SerjeavJb 
Murphy,  Mr.  Crompton,  Mr.  David  Leahy,  Mr,  J.  W.  Smith, 
Mr.  Close,  Mr.  Peacock,  and  Sir  Coleman  0*Loghlin,  appeared 
as  counsel  for  the  plaintifib  in  error. 

The  Attorney 'Creneral,  the  Solicitor- Q-eneral,  the  Attorney- 
General  far  Ireland,  Mr.  Waddington,  Mr.  Napier,  and  Mr. 
Smyly,  appeared  for  the  Crown. 

Sir  T.  WUde,  at  the  desire  of  the  Lord  Chancellor,  stated 
the  course  proposed  to  be  pursued.  He  said :  —  I  appear  for 
Mr.  Daniel  O'Connel ;  Mr  Peacock  is  with  me.  The  defend- 
ants throughout  the  indictment  have  defended  separately ; 
they  have  brought  separate  writs  of  error.  The  points  on 
which  they  mean  to  rely  are  different  from  each  other.  With 
a  view  to  the  convenience  of  the  House,  we  have  proposed  a 
certain  arrangement  in  our  mode  of  proceeding.  We  propose 
that  Mr.  Peacock  and  myself  should  be  heard  for  Mr.  Daniel 
O'Connell ;  that  two  other  counsel  shall  be  heard  for  the  re- 
maining parties ;  that  is,  that  Mr.  Hill  shall  be  heard  for  Mr. 
Steele,  and  Mr.  Kelly  for  all  the  other  defendants.  We  have 
also,  with  a  view  to  the  convenience  of  the  House,  arranged 
that  we  shall  not  all  address  your  Lordships  on  the  same 
points.  There  are  various  important  questions  brought  be- 
fore the  House  by  these  writs  of  error.  Some  are  applicable 
to  some  of  the  plaintiffs  in  error ;  some  to  others :  and  we 
propose  that  certain  of  us  shall  address  your  Lordships  on 
certain  points  only. 

The  Lobd  Chancellob.  —  There  is  another  point  ma- 
terial for  consideration.     How  do  you  propose  to  *  ar-    *  183 
range  about  the  replies ;  do  you  propose  that  there 
shaU  be  one  reply  for  all  ? 

jSir  T.  Wilde.  —  No,  my  Lord ;  we  propose  that  there 
shall  be  three  replies.  Of  course  we  shall  bear  in  mind  that 
the  circuits  are  close  at  hand ;  and,  so  far  as  it  is  consistent 
with  justice,  we  shall  act  upon  that  knowledge.  It  has  been 
with  a  view  to  that,  I  suggested  the  ooiirse  of  not  having  the 
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same  points  argued  by  all  of  us ;  but  I  am  afraid  that  it  will 
not  be  practicable  for  me  alone  to  reply  for  all. 

The  Attometf-GeTieral.  —  I  do  not  like  to  interfere  in 
any  manner  with  any  course  which  may  appear  convenient ; 
but  I  do  not  quite  understand  how  my  learned  friend  can  say 
that  all  these  parties  appear  separately,  by  three  counsel,  and 
can  claim  to  have  three  replies. 

Thb  Lord  Chancellor.  —  What  we  have  now  to  consider 
is  this,  that  in  strictness,  as  all  these  defences  are  separate, 
the  defendants  are  entitled  to  be  represented  by  different 
counsel.  They  are,  therefore,  entitled,  in  strictness,  to  be 
heard  by  seven  counsel,  if  they  please. 

The  Attorney- General.  —  I  doubt  whether  the  bringing  of 
seven  writs  of  error  is  in  itself  a  regular  course. 

Lo&D  Campbell.  —  I  have  not  the  smallest  doubt,  that 
where  there  are  seven  parties  in  a  case  of  this  sort,  each  has 
a  right  to  be  heard  by  himself  or  his  counsel.    A  contrary 

practice  might  lead  to  great  injustice,  in  several  sup- 
*  184    posable  cases.    In  a  case  like  this,  *  a  man  is  not  to 

be  bound  by  the  arguments  of  counsel  whom  he  never 
selected  to  represent  his  interest. 

The  Attorney- General,  —  The  ordinary  rule  is,  that  the 
Crown  should  have  the  reply.  What  I  want  is,  that  in  this 
case  that  may  not  be  done  which  would  be  irregular,  and  yet 
would  be  drawn  into  precedent.  What  is  now  proposed  does 
not  seem  to  me  in  conformity  with  your  Lordships'  practice. 
Where  there  is  an  indictment  against  several  defendants,  the 
usual  course  is  that  there  should  not  be  separate  writs  of  error. 
If  one  party  brings  a  writ  of  error,  he  can  call  on  the  others 
to  join  in  the  writ  or  not.  When,  therefore,  parties  take  the 
course  of  bringing  seven  writs  of  error  on  the  same  record, 
for  the  purpose  of  being  heard  by  different  counsel,  where  the 
points  of  law  are  the  same,  they  cannot  be  heard  in  that 
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manner.  I  doubt  whether  these  parties  can  have  a  writ  of 
error  in  this  form.  I  do  not  want  to  make  any  technical 
objection ;  but  certainly  this  is  not  the  usual  mode  of  pro- 
ceeding. 

Sir  T.  Wilde.  —  As  the  defendants  would  have  a  right  to 
be  heard  in  person  if  they  were  all  present,  and  possessed 
legal  knowledge  to  put  their  cases  properly  before  the  House, 
they  may  be  heard  by  their  different  counsel.  They  have 
separated  in  their  defences :  they  have  brought  separate  writs 
of  error :  they  ought  to  be  heard  separately  upon  them.  It 
might  be  productive  of  serious  consequences  if  they  were 
obliged  to  confide  in  counsel  whom  they  had  not  selected. 
Their  interests  are  separate ;  the  imprisonment  to  which  they 
have  been  sentenced  must  be  separately  suffered  by  each. 

*  The  Attorney^  General, — I  am  not  objecting  to  their  *  185 
appearing  by  as  many  counsel  as  they  may  think  fit. 
What  I  want  to  call  your  Lordships'  attention  to,  is  the  regu- 
larity of  proceeding  with  regard  to  the  reply.  I  believe  that 
the  practice  always  is  for  the  Crown  to  have  the  reply.  I 
state  this  in  the  first  instance  to  the  House  that  no  one  may 
be  taken  by  surprise,  and  that  the  House  may  deal  with  the 
matter  as  it  thinks  fit.  At  least,  there  ought  not  to  be  three 
replies  on  the  other  side ;  or  if  there  are  three  replies,  they 
are  to  be  regulated  in  the  same  spirit  as  the  arrangement 
already  mentioned  to  the  House ;  namely,  that  different  coun- 
sel should  address  themselves  to  different  points.  I  submit 
this  to  your  Lordships'  consideration ;  but,  first,  I  ask  your 
Lordships'  judgment  as  to  the  right  to  reply  itself. 

Lord  Campbell.  —  In  the  case  of  an  appeal  against  a  decree 
of  the  Court  of  Session,  where  the  revenue  was  concerned, 
the  counsel  for  the  plaintiff  in  error  had  the  reply,  (a)  A 
similar  course  was  adopted  in  Frost'n  Case^  when  I  was 
Attorney-General;  and  I  well  remember  that  the  present 

(a)  Lord  Dunglas  v.  The  Officers  of  State  in  Scotland,  ante^  Vol.  IX., 
p.  174;  and  see  Drake  v.  The  Attoruey-General,  ante^  Vol.  X.,  p.  257. 
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Lord  Chief  Baron,  who  was  one  of  the  counsel  for  the  pris- 
oner, had  the  reply,  (a) 

The  Lord  Chancellor.  —  It  is  not  necessary  to  decide 
that  point  now.  As  the  case  at  present  stands,  Sir  T.  Wilde 
says  that  each  of  the  three  counsel  for  the  plaintifEs  in  error 

claims  to  reply  ;  but  it  is  suggested  by  the  Attorney- 
•  186    General  that  the  course  proposed  as  *  to  the  opening 

should  be  applicable  to  this  reply,  and  that  each  of  the 
counsel  should  confine  himself  to  particular  points. 

Sir  T.  Wilde.  —  I  do  not  mean  to  say  any  thing  that  could 
deprive  Mr.  O 'Council  of  the  benefit  of  my  reply  on  all  the 
points  of  the  case,  even  those  which  are  not  included  in  the 
first  argument  I  propose  to  address  to  your  Lordships. 

The  Lord  Chancellor.  —  It  may  be  the  understanding  at 
present  that  no  one  will,  in  his  reply,  touch  on  the  points 
argued  by  the  counsel  who  preceded  him,  without  absolutely 
binding  you  to  such  an  arrangement. 

The  learned  counsel  then  addressed  the  House  for  Mr. 
O'Connell  and  the  other  defendants.  Their  arguments  on 
the  different  points  were  to  the  following  effect :  — 

As  to  the  challenge  to  the  array,  there  are  now  two  Acts 
for  the  regulation  of  juries  in  Ireland ;  the  3  &  4  Will.  4, 
c.  91,  and  4  &  5  Will.  4,  c.  8.  The  4th  section  of  the  former, 
and  the  2d  section  of  the  latter  statute,  apply  to  this  point. 
The  provisions  of  these  statutes  have  not  been  observed :  one 
important  list  of  names  that  ought  to  have  constituted  part 
of  the  jury-book  has  been  lost.  It  is  said  that  only  a  com- 
paratively small  number  of  names  has  been  omitted  from  the 
list,  but  that  is  not  the  true  way  of  trying  the  question  ;  for 
suppose  all  the  names  but  one  had  been  omitted,  the  prin- 

(a)  See  The  Queen  v.  Frost,  9  Car.  &  P.  165,  in  which  the  Judges, 
ntting  in  the  Exchequer  Chamber,  held  that  in  a  case  of  high  treason, 
where  a  point  was  reserved  for  the  opinion  of  the  fifteen  Judges,  counsel 
were  heard  as  amici  curia.  Sir  F.  Pollock^  on  the  part  of  Frost,  was  then 
allowed  to  reply  to  the  arguments  of  the  Attomey-Gfeneral. 
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ciple  would  have  been  the  same  in  both  cases,  though  the 
practical  difficulties  may  be  greater  in  one  case  than  in  the 
other.   It  is  not  denied  as  a  general  proposition  that  the  chal- 
lenge to  the  array  is  not  taken  away  by  these  Acts 
of  Parliament ;  *  but  an  exception  to  the  right  is  at-    *  187 
tempted  to  be  set  up  in  the  present  case.    What  is  the 
law  on  the  subject  ?     Lord  Coke  says  (a)  that  challenge  to 
the  array  is  to  be  allowed  for  the  unindifference  of  the  sheriff ; 
and  the  Year  Books  (()  show  a  case  where,  for  such  a  cause, 
the  array  was  quashed.     By  the  old  law,  there  can  be  no 
doubt  that  whatever  objection  there  was  to  the  array  was 
remedied  by  the  process  of  challenge  to  it.     The  statutes 
above  referred  to  have  directed  certain  officers  to  perform 
duties  which  anciently  fell  on  the  sheriff.    By  the  error  of 
these  officers,  a  vice  now  exists  in  this  array  which  in  ancient 
times  would  have  been  met  by  the  remedy  of  quashing  it. 
The  same  purpose,  that  of  securing  a  good  panel,  still  exists : 
in  principle,  therefore,  the  right  of  challenge  is  continued. 
In  the  Court  below  this  has  been  denied,  and  it  has  been 
treated  as  if  this  objection  amounted  to  putting  the  recorder 
on  his  trial.    It  is  no  such  thing :  the  error  may  happen  from 
mistake  as  well  as  from  fraud,  but  its  consequences  are  equally 
injurious  to  the  defendants.    The  recorder  here  does  not  ex- 
ercise a  judicial  but  a  ministerial  power.    It  is  true  that  in 
The  King  v.  Edmonds  (c)  a  challenge  as  against  the  Master 
of  the  Crown-office  was  not  allowed,  and  there  Lord  Ten- 
TERDEN  treated  that  officer  as  in  the  same  situation  as  elisors ; 
the  reason  against  allowing  the  challenge  to  either  of  them 
being  that  they  were  the  immediate  officers  of  the  Court. 
The  Court  below  has  here  made  the  strange  blunder  of  put- 
ting the  recorder,  who  under  these  Acts  has  a  ministerial 
duty  to  perform,  in  the  same  situation  as  the  elisors,  and  has 
therefore  said  that  it  has  no  power  over  him.     The 
case  of  The  King  v.  Burridge(d)  *  contradicts  the    *188 
supposition.    There  the  challenge  to  the  array  was  for 
the  want  of  hundredors,  —  a  matter  not  in  the  least  degree 

(a)  Co.  Litt  156.  (6)  17  £dw.  8,  p.  50. 

(c)  4  B.  &  Aid.  471. 

(d)  1  Str.  593 ;  Ld.  Bavm.  1364 ;  8  Mod.  186-245. 
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connected  with  the  partiality  or  the  want  of  indifference  of 
the  sheriff.  The  challenge  was  opposed  on  the  ground  that 
the  defendant  had  consented  to  the  rule  for  a  special  jury, 
and  had  availed  himself  of  the  priyilege  accorded  to  persons 
to  be  tried  by  a  special  jury,  in  order  to  abuse  it  and  defeat 
the  rule  of  Court;  he  had  struck  the  jury,  and  he  had  so 
exercised  his  priyilege  that  he  had  prevented  the  trial  by 
creating  the  very  objection  which  was  the  ground  of  his 
challenge.  He  might  have  been  punished  for  contempt  for 
having  so  exercised  his  right,  but  the  right  of  chaUenge  was 
not  and  could  not  be  taken  away  even  in  that  way,  and  the 
challenge  was  allowed.  Subsequently,  however,  the  party 
was  attached  for  the  contempt.  That  is  a  very  strong  case, 
since  it  shows  that  where  the  right  of  challenge  exists,  it 
cannot  be  taken  away  even  by  the  misconduct  of  the  party. 
The  King  v.  Tiff  en  (a)  and  Anonymous  (5)  are  to  the  same 
effect.  The  right  of  challenge  to  the  array  of  special  juries 
has  been  admitted  in  Ireland,  Nolan  y.  The  Queen^  (c)  where 
it  was  aUowed  for  the  unindifferency  of  the  sheriff.  The 
main  proposition  is  therefore  established,  that  a  challenge  to 
the  array  exists  in  the  case  of  special  juries ;  and  the  excep- 
tion to  the  rule  being  now  limited  to  elisors  and  to  the  Master 
of  the  Crown-oflBce,  there  is  nothing  to  justify  the  challenge 
to  the  array  being  refused  in  the  present  case.  A  case  has 
occurred  in  Ireland  before  the  Judges  on  circuit.  The  Queen 

v.  Conrahi/y  (rf)  where  the  opinion  was  expressed  that 
*189    the  *  provisions  of  the  statute  regulating  juries,  the 

8  &  4  Will.  4,  c.  91,  were,  with  respect  to  the  qual- 
ifications of  jurors,  directory  only,  and  not  imperative. 

[The  Lord  Chancellor.  —  Whatever  is  directory  in  an 
Act  of  Parliament  is  imperative ;  but  the  question  is,  what  is 
essential  to  the  validity  of  the  thing  to  be  done  ?] 

The  term  used  by  a  noble  and  learned  Lord  may  with  great 
propriety  be  adopted,  and  the  argument  will  then  be  that 

(a)  Keb.  740.  (b)  Styles,  233. 

(c)  1  Hudson  &  Brook,  164. 

(dj  1  Crawford  &  Dix,  Ciic.  Rep.  56. 
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these  provisions  are  essential.  They  are  essential  to  the  con- 
stitution of  a  good  jury.  The  sheri£F  is  bound  under  the 
statute  to  form  his  panel  out  of  the  jury-book.  If  the  book 
does  not  contain  all  the  names  that  ought  to  be  there,  he  is 
limited  in  his  selection  of  the  panel,  —  a  disadvantage  which 
the  law  intended  to  prevent.  There  can  be  no  calculation  as 
to  the  number  of  names  omitted ;  any  omission  is  contrary  to 
the  provisions  of  the  statute.  The  11th  section  of  the  Act 
expressly  directs  that  he  shall  have  free  access  to  the  book, 
and  shall  not  return  any  names  but  what  are  in  the  book. 
It  is  impossible  for  a  statute  to  use  stronger  terms.  If  he 
does  not  take  the  book  of  one  year,  he  may  go  to  the  book 
of  the  year  preceding.  If  there  is  no  book  at  all,  he  may  use 
his  own  powers  at  common  law.  It  is  therefore  clear  that 
the  provisions  of  the  Act  are  essential.  The  inconvenience 
of  allowing  the  challenge  to  the  array  is  no  argument  against 
the  right  to  it.  The  wrong  was  not  denied  in  the  Court  be- 
low; the  ground  of  refusal  of  the  remedy  was  put  entirely 
on  the  ground  of  inconvenience.  It  is  not  true  that  in  this 
matter  the  recorder  is  a  judicial  oflScer.  That  may  be  so 
when  he  is  determining  who  shall  be  on  the  list ;  but  when  he 
comes  to  that  part  of  his  duty  which  relates  to  causing  cer- 
tain matters  to  be  done,  his  office  is  merely  ministerial. 
But  even  if  he  can  be  considered  a  judicial  *  officer,  *  190 
still  the  rights  of  those  parties  in  whose  absence  he 
decides  cannot  be  finally  barred  by  his  decision,  and  the  chal- 
lenge to  the  array,  must  still  exist.  The  case  most  resembling 
the  present  is  that  of  the  examination  of  the  qualification  of 
voters  for  aldermen  of  London.  That  duty  is  performed  by 
the  recorder,  but  his  judgment  does  not  finally  bind  the 
parties.  The  King  v.  Winche%ter.  (a)  Even  if  what  is  now 
objected  to  should  be  defended  on  the  ground  that  it  is 
according  to  the  practice  of  the  Court,  the  answer  is  to  be 
found  in  the  observation  of  Lord  Chief  Justice  Pratt,  upon 
the  practice  of  the  Secretaries  of  State  being  vouched  as  the 
justification  for  issuing  general  warrants  —  ^^  It  is  the  submis- 
sion of  poverty  to  power." 

(a)  7  Ad.  &  £1.  215.  / 
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The  next  point  is  as  to  the  swearing  of  the  witnesses.  It 
appeal's  on  the  plea  in  abatement,  and  on  the  assignment  of 
errors  in  fact,  that  the  witnesses  either  do  not  appear,  to  have 
been  sworn  or  affirmed  at  all,  or  if  they  were,  the  act  was  not 
performed  in  Court,  as  required  by  the  statute.  The  swear- 
ing of  the  witnesses  is  regulated  by  two  Acts  pf  Parliament, 
the  66  Geo.  3,  c.  87,  and  the  1  &  2  Vict.  c.  87.  The  former 
was  an  Act  passed  to  remedy  the  evil  of  a  practice  which 
existed  in  Ireland,  of  receiving  before  the  grand  jury  the 
evidence  of  witnesses  who  had  not  been  sworn  at  all.  From 
the  time  of  that  statute  to  the  year  1838,  the  witnesses  were 
all  sworn  in  open  Court ;  but  this  practice  was  often  found 
to  be'  inconvenient,  and  the  1  &  2  Vict.  c.  37,  was  passed  to 
empower  the  foreman  or  any  other  member  of  grand  juries 
in  Ireland  to  administer  oaths  to  witnesses  on  bills  of  indict- 
ment. By  this  Act  the  bills  of  indictment  were  to  be 
*  191  indorsed  *  with  the  names  of  the  witnesses,  and  any 
member  of  the  grand  jury,  twelve  being  present,  might 
take  the  oath  or  affii-mation  of  the  witnesses ;  but  then  the 
grand  juryman  so  administering  the  oath  or  affirmation  was 
himself  to  indorse  the  name  of  the  witness  on  the  bill,  and 
no  witness  whose  name  had  not  been  previously  indorsed  on 
the  biU  by  the  clerk  of  the  peace  or  clerk  of  the  Crown 
could  be  sworn  or  affirmed.  The  first  question  raised  here 
is,  whether  this  Act  applies  to  indictments  presented  in  the 
Court  of  Queen's  Bench,  or  only  to  those  presented  at  the 
assizes  and  quarter  sessions.  It  is  contended  for  the  plaintiffii 
in  error,  that  it  does  not  apply  to  indictments  presented  in 
the  Court  of  Queen's  Bench.  The  preamble  of  the  Act  must 
not  be  resorted  to  here  for  its  construction,  the  enacting  part 
being  sufficiently  clear  and  unambiguous.  The  grand  jurors 
have  no  absolute  power  here ;  the  clerk  of  the  Crown  or  the 
clerk  of  the  peace  must  first  indorse  the  names  of  the  wit- 
nesses on  the  bill,  in  order  to  confer  on  the  grand  jurors  the 
power  to  swear  them.  The  clerk  of  the  Crown  is  an  officer 
who  attends  at  the  assizes,  and  the  clerk  of  the  peace  per- 
fornis  similar  duties  at  the  sessions.  The  naming  of  these 
two  officers  shows  the  assizes  and  sessions  to  be  alone  meant. 
It  cannot  be  said  that  the  word  assizes  includes  the  Court  of 
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Queen^s  Bench  propria  vigarty  so  as  to  make  that  which  clearly 
does  belong  to  the  assizes  applicable  by  implication  to  the 
Court  of  Queen*s  Bench.  Dr.  Cowell's  Interpreter,  (a)  citing 
Bacon's  Abridgment  and  other  authorities,  gives  a  most  par- 
ticular description  of  the  assizes,  and  of  the  persons  who 
ought  to  attend,  and  of  their  duties,  but  does  not  con- 
tain one  word  to  show  its  applicability  to  *  the  Court  *  192 
of  Queen's  Bench  in  Westminster  Hall.  Another 
proof  of  the  complete  distinction  between  the  two  is  to  be 
found  in  the  fact  that,  notwithstanding  the  Statute  of  West- 
minster, it  was  necessary  to  pass  statutes  (18  Eliz.  c.  12,  and 
12  Geo.  1,  c.  31)  expressly  to  enable  the  Courts  at  Westmin- 
ster to  try  cases  at  Nisi  Prius  there,  instead  of  trying  them  at 
bar.  Lord  Coke  (()  recognizes  and  describes  the  distinction 
between  them. 

[The  Lord  Chancellor.  —  There  is  no  doubt  about  that.] 

Then  the  question  resolves  itself  into  this,  whether  there 
are  any  words^  in  the  Act  which  extend  the  meaning  of  it  to 
the  Court  of  Queen's  Bench.  There  are  no  such  words  in 
the  Act.  The  error  here  may  be  the  subject  of  a  plea  in 
abatement,  or  of  a  writ  of  error.  Caatledine  v.  Mundy^  (e) 
The  King  y.  Oarlile.  ((2)  All  the  authorities  on  the  point 
are  collected  in  Rogers  y.  Smithy  (e)  where  the  error  was, 
that  there  was  no  proper  return  of  the  distringas  juratores  by 
the  sheriff;  and  the  defect  was  held  not  to  be  cured  by  the 
Statute  21  Jao.  1,  c.  13.  The  case  of  The  King  y.  Dickin- 
son (jg)  is  to  the  same  effect ;  but  the  Judges  there,  instead 
of  having  the  matter  argued,  recommended  a  pardon.  In 
Stainer  y.  James  (A)  the  judgment  was  arrested,  because  the 
name  of  the  sheriff  was  not  indorsed  on  the  distringas^  nor 
on  the  return  of  the  tales ;  and  in  BlodvnU  y.  Edwards^  (t) 
and  in  Hddesworth  y.  Proctor^  (k)  on  a  similar  objection,  the 

(a)  Tit.  Assize.  (6)  2  Inst.  422. 

(c)  4  B.  &  Ad.  90.  ((2)  2  B.  &  Ad.  362,  971. 

(e)  1  Ad.  &  £1.  772.  (g)  Ross.  &  R.  401. 

\k)  Cro.  £Uz.  310.  (0  Cro.  Eliz.  6b9. 

(k)  Cro.  Jac.  188. 

[167] 


*192  CASES  IN  THE  HOUSE  OF  LORDS. 

same  result  occurred.  In  The  King  v.  Richards^  (ja)  the  Court 

of  King's  Bench  held  that  an  Act  which  in  the  most 
*193    general  terms  empowered  Courts  to  give  the  *  costs 

of  witnesses  in  certain  cases  of  misdemeanours  did  not 
apply  to  a  case  where  the  indictment  was  removed  by  certio- 
rari  into  the  Court  of  King's  Bench.  In  like  manner  it  has 
been  held  that  the  8d  W.  &  M.  c.  14,  did  not  give  an  action 
of  covenant,  but  gave  an  action  of  debt  against  the  devisee 
of  the  land  to  recover  damages  'for  a  breach  of  covenant  by 
the  devisor,  though  the  words  of  the  preamble  were  general 
enough  to  embrace  all  actions.  Wilson  v.  Knvhley,  (6)  On 
the  principles  adopted  and  declared  in  those  cases,  it  is  clear 
that  this  last  Act  does  not  apply  to  the  Court  of  Queen's 
Bench  in  Dublin,  and  that  the  witnesses  ought  to  have  been 
sworn  in  open  Court,  under  the  provisions  of  the  50  Geo.  8. 
This  defect  is  one  which  is  of  the  very  essence  of  the  pro- 
ceedings. 

But  supposing  that  the  last  Act  does  apply  to  the  Court  of 
Queen's  Bench ;  then  the  objection  is  that  there  is  no  certifi- 
cate by  the  foreman  or  other  member  of  the  grand  jury, 
attesting  the  fact  of  the  swearing  or  affirmation  of  the  wit- 
nesses. It  cannot  be  said  that  this  part  of  the  statute  is 
merely  directory ;  it  is  essential.  The  power  which  the 
statute  grants  is  a  new  power  unknown  to  the  common  law ; 
it  is  created  by  the  statute,  and  must  be  used  exactly  accord- 
ing to  the  statute.  It  requires  to  be  the  more  strictly  fol- 
lowed, as  it  is  a  power  to  be  exercised  in  secret.  Suppose  an 
indictment  against  one  of  the  witnesses  for  perjury,  in  the 
absence  of  the  certificate  it  would  be  impossible  to  prove  that 
he  was  sworn ;  the  grand  jurors  themselves  being  sworn  to 
secrecy  as  to  the  proceedings  before  them.  There  being  a 
material  defect  in  the  proceedings  here,  it  is  impossible  to  say 

that  the  bill  was  duly  found. 
*  194       *  The  next  point  is  that  which  relates  to  the  form  of 

the  indictment.  A  general  form  of  indictment  like  this 
has  always  been  considered  as  improper  ;  it  prevents  a  good 
defence  at  first,  and  a  chance  of  appeal  afterwards.     What  is 

(a)  8  B.  &  C.  420.  (6)  7  Eafit,  128. 
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it  that  constitutes  a  coiispiracy  ?  not  merely  a  combination  of 
persons  for  a  common  purpose,  for  that  purpose  may  be  legal. 
In  political  matters  especially,  no  change  of  laws  or  public 
policy  can  be  effected  but  by  the  combined  labours  of  several 
individuals.  But  then  it  will  be  said  that  these  defendants 
are  distinctly  charged  with  combining  to  create  discontent  and 
disaffection  in  the  Queen's  subjects  ;  and  that  this  is  a  charge 
of  a  clear  and  positive  offence.  Such  a  phrase  has  no  legal 
meaning.'  Nor  is  there  any  such  meaning  in  the  phrase  in 
the  third  count,  ^^  combining  for  the  purposes  of  unlawful 
and  seditious  opposition  to  the  government ; "  for  every  man 
would  decide  the  meaning  of  those  words  by  his  own  political 
opinions.  The  law  cannot  recognize  such  a  variable  stand- 
ard of  guilt  or  innocence.  The  allegation  is  uncertain,  and 
therefore  bad.  The  law  requires  a  strict  description  of  a 
criminal  charge,  and  holds  vague  and  general  allegations  to  be 
insufQcient.  The  King  v.  PerrotU  (a)  There  Lord  Ellen- 
BOROUGH  said,  *'*'  Every  indictment  ought  to  be  so  framed  as  to 
convey  to  the  party  charged  a  certain  knowledge  of  the 

crime  imputed  to  him." ^^  It  is  part  of  the  duty  of 

those  who  administer  justice  to  require  that  the  charge 
should  be  specific,  in  order  to  give  notice  to  the  party  what 
he  is  to  come  to  be  prepared  to  defend,  and  to  prevent  his 
being  distracted  amidst  the  confusion  of  multifarious  and 
complicated  transactions."  These  words  express  the  prin- 
ciple on  which  all  indictments  should  be  framed.  That 
principle  has  not  been  observed  here. 

*  Again,  one  charge  here  is,  that  of  causing  a  large  *  195 
number  of  persons  to  meet  together,  to  procure  by  in- 
timidation a  change  in  the  government  and  constitution  of 
the  kingdom.  To  procure  a  large  meeting  to  assemble  is  no 
crime.  Then,  what  is  intimidation  ?  In  law  it  has  no  mean- 
ing :  but  even  if  it  had,  it  is  not  shown  to  be  unlawful,  and 
intimidation  may  be  lawful  in  itself,  and  lawful  in  its  object. 
It  may  be  the  intimidation  employed  by  an  officer  of  the  law, 
to  prevent  a  breach  of  the  law ;  it  may  be  the  moral  intimi- 
dation which  one  man  employs  towards  another,  to  prevent 

(a)  2  M.  &  Sel.  879. 
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that  other  from  indulging  in  a  vice.  To  make  any  thing  of 
the  charge  of  intimidation,  it  ought  to  have  been  shown  of 
what  nature  that  intimidation  was ;  that  it  was  bad  and  un- 
lawful in  itself,  and  was  employed  for  unlawful  purposes.  It 
ought  also  to  have  been  shown  on  whom  that  intimidation 
was  intended  to  operate;  for  otherwise,  an  attempt  to  in- 
timidate, when  nobody  is  pointed  out  as  the  person  to  be 
intimidated,  is  absurd.  It  is  clear  that  such  a  charge  is  now 
relied  on  for  the  first  time ;  for  in  the  case  of  The  King  v. 
Lord  George  Gordon^  (ji)  though  the  means  employed  by  him 
were  those  of  intimidation,  the  offence  itself  that  was  charged 
upon  him  was  high  treason.  If  it  should  be  said  that  this 
must  apply  to  intimidation  intended  to  operate  on  the  legis- 
lature, the  answer  is,  that  the  law  will  not  presume  the 
legislature  to  be  capable  of  being  intimidated. 

Then,  as  to  the  charge  of  a  conspiracy  to  bring  into  hatred 
and  contempt  the  tribunals  of  the  country :  that  charge  is  as 
objectionable  as  the  others.  It  is  vague,  undefined,  and  with- 
out any  legal  meaning.  In  the  first  place,  the  word 
*  196  "  tribunals,"  though  a  term  *  of  revolutionary  France, 
is  unknown  to  the  English  law ;  in  the  next,  sup- 
posing tribunals  to  mean  the  Courts  of  Law,  then  every 
attempt  to  improve,  by  changing  the  mode  of  administering 
the  law,  would  be  subject  to  a  charge  of  this  sort  Yet  such 
attempts  are  not  unlawful ;  they  are  often  made  by  bodies  of 
men,  both  in  and  out  of  Parliament.  And  if  the  words,  ^^  to 
bring  the  existing  tribunals  into  contempt,  and  to  submit 
disputes  to  others  to  be  constituted  and  contrived  for  that 
purpose,"  are  relied  on  as  stating  a  clear  legal  offence,  then 
the  commissioners  who  reported  on  the  Ecclesiastical  Courts 
have  brought  themselves  within  both  parts  of  the  description, 
and  have  incurred  the  same  guilt  as  these  defendants.  The 
same  may  be  said  of  all  the  witnesses  examined  before  those 
commissioners,  who  stated  what  they  conceived  to  be  gross 
abuses  in  the  old  Courts,  and  recommended  the  substitution 
of  other  Courts.  This  shows  that  the  charge  is  too  vague 
and  indefinite  to  be  supported.     Thus  the  ninth  count  charges 

(a)  21  Howell's  St.  Tr.  485. 
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a  conspiracy  of  the  same  nature,  but  adds,  that  the  defend- 
ants endeavoured  to  assume  and  usurp  the  prerogatives  of 
the  Crown,  in  the  establishment  of  Courts  of  Justice.  That 
charge  is  too  general.  How  and  in  what  manner  were  they 
to  usurp  the  prerogatives  of  the  Crown  ?  Were  they  to  have 
a  Great  Seal  ?  That  is  not  charged  as  one  of  the  overt  acts. 
A  man  may,  without  violating  any  law,  offer  himself  as  a 
general  arbitrator.  The  rule  of  criminal  pleading  is,  that 
^^  every  indictment  must  charge  a  man  with  a  particular 
offence,  and  not  with  being  an  offender  in  general ;"  Haw- 
kins, (a)  In  7^e  Qtteen  v.  Vincent^  (6)  Mr.  Baron  Rolfe 
treated  a  charge  of  endeavouring  to  excite  disaffection 
and  *  hatred  to  the  law,  as  one  which,  standing  alone,  *  197 
was  a  mere  assemblage  of  idle  words.  A  charge  of  a 
conspiracy  to  cheat  and  defraud  a  party  of  the  fruits  and  ad- 
vantages of  a  verdict  obtained  by  him,  was  held  to  be  too 
general,  and  therefore  bad  in  law.  The  King  v.  Richard- 
son. ((?)  It  was  said  there,  that  in  an  indictment  for  a  con- 
spiracy, ^^  it  is  essential  that  the  parties  should  be  shown  to 
have  conspired  to  do  something  which  the  law  would  contem- 
plate as  an  illegal  act ;  and  an  offence  at  common  law  should 
be  clearly  stated,  not  in  figurative  or  doubtful  terms,  but  in 
words  to  which  the  law  assigns  a  specific  meaning."  .That 
role  cannot  be  said  to  have  been  observed  here.  The  King 
V.  Chilly  (df)  which  will  be  cited  on  the  other  side,  has  never 
met  with  the  approbation  of  the  profession:  it  is  not  con- 
sidered an  authority.  But  the  authority  of  The  Queen  v. 
Parker (j)  is  recognized;  and  there  an  indictment  for  a 
conspiracy  to  obtain,  from  persons  named,  divers  goods  and 
merchandises,  and  to  defraud  them  of  the  same,  was  held 
bad,  for  not  showing  whose  goods  and  merchandises  they 
were.  In  The  King  v.  Cooper^  (jg)  an  indictment  for  en- 
deavouring to  stir  up  strife  amongst  ^^  his  Majesty's  liege 
people,"  without  saying  ad  commune  nocumentum  of  the  de- 

(d)  Pleas  of  the  Crown,  Bk.  ii.,  c.  25,  §  59. 

(P)  Not  reported  ;  stated  to  the  House  on  the  authority  of  Mr,  Serjeant 
Murphy y  who  was  of  counsel  in  the  case. 

(c)  1  Moo.  &  R.  402.  (cQ  2  B.  &  Aid.  204. 

(e)  8  Q.  B.  292.  '  {g)  2  Str.  1246. 
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fendant's  neighbours,  was  held  bad,  as  too  vague  and  general. 
So  was  an  indictment  against  several  for  meeting  together  for 
the  purpose  of  committing  with  each  other  certain  indecent 
practices.     The  Queen  v.  Rowed,  (a) 

In  addition  to  the  general  objection  to  the  form  of  the 
indictment,  another  arises  upon  the  defectiveness  of  some  of 
the  counts  in  it.     It  is  submitted  that  there  are  several  bad 

counts  in  this  indictment,  but  two  of  them  are  most 
*  198   obviously  so.     These  are  the  *  6th  and  the  8th.     The 

6th  count  contains  the  charge  of  the  ^^  demonstration 
of  physical  force,"  and  thereby  causing  "  intimidation  ; "  the 
8th  count,  the  withdrawing  of  causes  from  the  ordinary  tri- 
bunals of  the  country.  As  to  the  first  of  these  two  counts, 
it  is  bad  for  uncertainty.  A  conspiracy  must  be  alleged  and 
shown  to  have  some  unlawful  object,  or  to  propose  to  accom- 
plish some  indifferent  or  even  lawful  object,  by  unlawful 
means.  But  this  object  and  these  means  must  be  shown  to 
be  unlawful ;  it  is  not  enough  to  call  them  so.  Francis  v. 
Stewart^  (IT)  decided  a  short  time  since  in  the  Court  of 
Queen's  Bench.  The  mere  fact  of  procuring  large  numbers 
of  persons  to  assemble  is  not  unlawful ;  nor  is  a  combining 
to  effect  a  change  in  the  government  unlawful,  for  otherwise 
all  th^  persons  who  agreed  to  take  measures  for  effecting  the 
union  with  Scotland,  or  the  union  with  Ireland,  would  have 
been  guilty  of  an  unlawful  act.  Then  the  object  not  being 
unlawful,  are  the  means  unlawful  ?  They  are  not  shown  to 
be  so.  The  count  alleges  that  these  changes  are  to  be  brought 
about  by  ^^  intimidation."  Intimidation  of  whom  ?  It  does 
not  appear  on  whom  the  intimidation  is  to  operate.  The  same 
objection  applies  to  the  allegation  as  to  the  '^  demonstration 
of  physical  force."  What  is  the  meaning  of  the  phrase  in 
English,  it  is  not  easy  to  understand  ;  it  is  a  French  phrase, 
and  may  be  intelligible  in  France,  but  in  England  it  has  no 
meaning,  and  certainly  no  legal  meaning  of  the  kind  here 
assumed  ;  for  demonstration  means  certainty  of  proof.  If  it 
should  be  said  that  there  is  the  phrase,  ^^  exhibition  of-  phys- 
ical force,''  which  is  English  and  has  a  meaning,  then  the 

(a)  3  Q.  B.  180.  (&)  Not  yet  reported. 
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objection  arises  that  there  is  no  allegation  as  to  the 
persons  on  whom  this  exhibition  *  of  physical  force  is  *  199 
to  take  effect.  The  want  of  this  allegation  cannot  be 
supplied  by  presumption.  An  indictment  for  obtaining  money 
under  false  pretences  is  bad,  unless  it  states  who  is  to  be  de- 
firauded  by  the  false  pretences,  and  of  what  he  is  to  be 
defrauded.  The  Queen  v.  Peck,  (a)  The  count  alleges 
nothing  which  is  necessarily  illegal.  There  may  be  cases  sup- 
posed in  which  it  would  be  perfectly  legal  to  procure  a 
change  in  the  law  by  means  of  intimidation  through  the 
exhibition  of  physical  force.  But  if  there  can  be  any  one 
supposable  case  in  which  such  a  proceeding  would  be  lawful, 
the  count  which  does  not  expressly  and  distinctly  show  it  to 
be  unlawful  is  uncertain,  and  therefore  bad.  The  Queen  v. 
Peck  is  an  authority  upon  both  these  points.  Here,  indeed, 
the  objection  is  extremely  strong ;  for  it  is  not  shown  that 
the  persons  to  be  intimidated  were  subjects  of  this  realm, 
and,  for  any  thing  that  appears  on  the  face  of  the  count,  they 
might  be  the  Queen's  enemies.  If  the  greatness  of  the  num- 
bers is  to  constitute  the  illegality,  then  the  greater  the  num-' 
ber  of  persons  who  on  an  apprehension  of  public  danger  came 
forward  to  be  sworn  in  as  special  constables,  the  greater 
would  be  the  illegality  of  their  doing  so.  The  introduction 
in  a  count  of  the  words  unlawful  and  seditious  will  not  con- 
vert an  otherwise  lawful  into  an  unlawful  matter.  The  Queen 
V.  Rawedy  (6)  The  King  v.  Cheere.  (jd)  On  these  grounds  it 
is  submitted  that  the  6th  count  is  bad  in  law. 

Then  as  to  the  8th  count.  The  substance  of  that  count 
is  a  charge  of  an  endeavour  to  bring  certain  tribunals  into 
hatred  and  contempt.  What  tribunals  ?  It  does'  not  mean 
all  the  tribunals  of  the  country.  Is  it  illegal  in  a  free 
country,  if  a  tribunal  is  believed  to  be  mischievous,  to 
endeavour  to  bring  it  into  hatred  *  and  contempt,  with  *  200 
a  view  to  its  being  changed?  No  authority  has  yet 
decided  that  such  is  the  law.  Had  it  been  so  decided,  there 
would  have  been  no  chance  of  our  adopting  those  amend- 

(a)  0  Ad.  &  £1.  686.  (&)  3  Q.  B.  180. 

(c)  4  B.  &  C.  902. 
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ments  which  experience  is  constantly  suggesting ;  and  the 
Star  Chamber  itself  might  have  flourished  at  this  day.  But 
further,  what  is  this  charge  of  creating  hatred  and  contempt 
towards  the  tribunals  ?  Are  those  feelings  to  be  excited  as 
to  a  single  Judge  ?  If  so,  that  would  be  illegal ;  but  that 
must  be  shown,  and  it  is  not  shown  here.  But  if  the  words 
of  the  count  have  any  meaning,  the  hatred  and  contempt  are 
to  be  directed  against  the  system  under  which  the  laws  of 
the  country  are  administered ;  for  the  words  ^^  the  tribunals," 
as  used  here,  must  be  taken  to  mean  the  system.  That  can- 
not be  illegal ;  for  the  question  whether  the  system  deserves 
to  be  hated  and  despised  is  a  mere  matter  of  opinion,  and  no 
one  can  be  criminal  for  simply  holding  the  affirmative  or  the 
negative  of  it.  The  latter  part  of  the  count  is  equally  objec- 
tionable. The  charge  is  that  of  endeavouring  to  withdraw 
disputes  from  the  cognizance  of  the  tribunals.  It  is  not  said 
how :  it  may  be  by  procuring  an  Act  of  Parliament  to  be 
passed.  As  it  may  be  by  legal  means,  the  count  sets  forth  no 
offence  if  it  does  not  show  the  means  to  be  illegal.  But  then 
it  will  be  said  that  the  latter  part  of  the  count  charges  that 
the  combination  is  with  the  intent  to  transfer  the  cases  to  the 
adjudication  of  other  tribunals.  It  is  not  said  how,  nor  to 
what  other  tribunals  ;  and  it  may  be  to  other  tribunals  estab- 
lished by  Act  of  Parliament.  A  general  charge  of  this  nature 
is  bad  in  law ;  the  offence  ought  to  be  shown  with  certainty : 
and  for  such  vagueness  and  uncertainty  as  this,  a  charge 
against  ceilain  persons  as    ^'  Lollards  and  false  heretics,  et 

communes  proditores^*^  was  held  bad.  (a) 
•  201       *  Then,  the  verdict  is  bad  in  many  respects.     The 

verdict  on  the  first  count  amounts  to  a  finding  of  three 
of  the  defendants  ^^  guilty  of  the  premises ; "  that  is,  of  con- 
spiring with  the  other  five  defendants  to  accomplish  the  pur- 
poses charged  in  that  count,  while  it  finds  the  other  five  not 
guilty  of  conspiring  with  them  :  this  finding  is  contradictoiy, 
repugnant,  and  absurd.  The  finding  that  the  defendants  have 
been  guilty  of  the  premises  is  impossible  and  absurd  in  this 
case.     ^^  The  premises "  must  mean,  if  the  word  has  any 

(a)  3  Inst.  c.  6;  tit.  <<  Heresy,"  p.  41. 
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meaning  at  all,  all  the  circumstances  previously  stated.  Now 
as  one  of  the  defendants  was  dead,  and  as  several  of  the  de- 
fendants, were  declared  not  guilty  of  many  of  the  objects  of 
the  alleged  conspiracy,  it  is  impossible  that  any  one  of  them 
can  be  truly  said  to  be  guilty  of  the  premises.  The  finding 
is  absurd,  and  therefore  void.  Comyns's  Digest,  (a)  It  can- 
not be  made  out  to  be  a  finding  that  the  three  parties  were 
guilty  of  conspiring  with  each  other ;  and  the  finding,  if  such 
was  intended  to  be  its  meaning,  ought  distinctly  to  have  stated 
it.  In  The  King  v.  Hungerford^  (i)  the  defendant  was  indicted 
for  feloniously  and  burglariously  breaking  and  entering  a 
dwelling-house,  and  stealing  goods  therein  of  the  value  of 
6L ;  the  verdict  was,  not  guilty  of  the  burglary,  but  guilty  of 
stealing  in  the  dwelling-house.  The  Judges  held  that  the 
finding  was  sufficient  to  warrant  a  capital  punishment,  if  the 
officer  drew  it  up  in  a  proper  form  ;  but  they  said  that  they 
should  direct  an  entry  of  not  guilty  of  the  breaking  and  en- 
tering in  the  night,  but  guilty  of  the  stealing  above  the  value 
of  5/.  The  verdict  there  was  consequently  made  most  dis- 
tinct and  correct  The  same  practice  ought  to  have  been  ob- 
served here ;  and  not  having  been  observed,  the  entry 
of  the  verdict  appears  to  be  uncertain  and  void.  *  A  *  202 
verdict  ought  not  to  be  argumentative.  Comyns's 
Digest.  ((?)  Where  the  issue  is  whether  an  estate  might  be 
granted  in  tail,  a  finding  that  it  might  be  granted  in  fee  is 
void,  though  a  grant  in  fee  is  greater  than,  and  therefore 
includes,  a  grant  in  tail. 

The  judgment  itself  is  defective  in  form  as  well  as  sub- 
stance, and  the  House  has  no  power  to  amend  it,  but  must 
reverse  it.-  The  punishment  being  discretionary,  and  there- 
fore capable  of  being  varied  by  the  different  degrees  of  guilt 
of  the  defendants,  must  be  left  entirely  with  the  Court  which 
tried  the  parties ;  so  that  the  House  cannot  remedy  its  defects 
by  passing  any  fresh  judgment.  In  consequence  of  the  de- 
fective form  of  entering  the  judgment,  the  defendants  would 
have  no  means,  on  any  future  occasion,  of  defending  them- 

(a)  Ht  Pleader  (S.  23).     See  also  Ha\vk.  P.  C.  Bk.  ii.,  c.  47,  §  8, 
citing  Popham,  202. 

(b)  2  East,  P.  C.  618.  (c)  Tit.  Pleader  (S.  22). 
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selves  against  the  repetition  of  the  charge.  Suppose  these 
defendants  were  again  indicted  for  conspiring  with  Tyrrell, 
the  judgment  would  not  enable  them  to  show  that  they  had 
before  been  indicted  with  him,  and  had  been  acquitted  of 
that  particular  conspiracy. 

There  can  be  no  doubt  that  the  Court  has  given  judgment 
against  the  defendants  in  respect  of  three  different  conspira- 
cies, when  only  one  has  been  found  by  the  jury.  It  cannot 
be  said  that  the  Court  did  not  intend  to  do  this ;  for  the 
expression  in  the  judgment  is,  that  the  several  defendants  are 
to  be  punished  "for  their  offences  aforesaid."  What  are 
they?  Are  they  those  of  which  the  eight  defendants,  or 
the  seven,  or  the  three,  are  found  guilty  ?  The  judgment  is 
uncertain  and  insensible  ;  and  being  so,  it  is  void,  for  no  one 
ought  to  be  punished  without  knowing  for  what  offence  he 
was  punished.  Upon  such  a  judgment  as  this  the  defend- 
ants might  be  again  indicted  and  again  punished,  for 
*203  what  was  in  fact  the  same  *  offence.  Taking  each 
count  to  contain  a  charge  of  a  distinct  offence,  then  the 
grand  jurors  presented  eleven  offences  ;  and  the  petty  jurors 
have  found  the  defendants  guilty  of  fifteen.  The  increase  of 
the  number  of  offences,  where  the  sentence  is  in  respect  of 
the  "  offences  aforesaid,"  must  have  had  its  effect  in  aggra- 
vating the  punishment,  and  the  error  in  the  form  of  the  find- 
ing must,  therefore,  have  occasioned  a  real  and  substantial 
injustice.  The  judgment  here  has,  in  fact,  been  given  for 
more  offences  than  are  charged  in  the  indictment,  or  have 
been  pleaded  to  by  the  defendants.  But  one  conspiracy  is 
charged  in  the  first  count,  one  conspiracy  laid  at  one  time  and 
place,  and  on  one  occasion  ;  so  that,  under  that  count,  no  one 
defendant  can  be  found  guilty  of  more  than  one  conspiracy. 
The  jurors,  in  presenting  the  indictment  with  the  count  so 
framed,  have  presented  the  defendants  as  guilty  of  the  of- 
fence there  alleged.  That  is  but  one  offence,  one  conspiracy ; 
yet  some  of  the  defendants  have  been  found  guilty  of  three 
several  conspiracies,  and  are  now  suffering  punishment  for 
these  three  conspiracies.  The  effect  of  this  finding  on  this 
indictment  may  be  thus  exemplified,  by  reference  to  a  case 
of  a  simpler  kind  than  the  present :  suppose  eight  persons  to 
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be  charged  with' a  conspiracy  to  cheat  A.  B.  of  three  horses, 
black,  white,  and  gray :  suppose  the  proof  to  be  that  they  met 
in  a  room,  and  came  to  an  agreement  to  cheat  A.  B.  of  the 
black  horse,  but  that  C.  and  D.,  two  of  the  conspirators, 
refused  to  have  any  thing  to  do  with  cheating  him  of  the 
other  two  horses ;  that  these  persons  then  retired,  and  that 
the  other  six  afterwards  agreed  to  cheat  him  of  the  white 
horse,  and  E.,  F.,  and  O.  then  retired,  and  that  H.,  I.,  and  E. 
then  agreed  to  cheat  him  of  the  gray  horse ;  there  would 
*  then  be  three  different  conspiracies,  having  different  *  204 
objects  in  view,  and  requiring  for  their  accomplishment 
different  means  and  different  periods  of  time.  It  is  plain  that 
neither  in  law  nor  fact  could  the  whole  eight  defendants,  upon 
such  an  indictment,  be  found  guilty  of  one  conspiracy  to  cheat 
A.  B.  of  all  the  three  horses,  nor  could  there  be  a  finding  that 
all  were  guilty  of  conspiracy  to  cheat  A.  B.  of  the  black  horse, 
and  also  a  findii^  that  H.,  I.,  and  K.  were  guilty  of  conspiracy 
to  cheat  him  of  the  gray  hoi-se :  for,  otherwise,  there  would 
be  an  indictment  charging  one  conspiracy  between  eight  per- 
sons, and  a  finding  of  three  distinct  conspiracies,  only  one  of 
which  was  that  which  had  been  charged  in  the  indictment. 
The  charges  here  are  contradictory.  If  A.  and  B.  are  jointly 
indicted  for  conspiracy,  and  B.  is  acquitted,  A.  must  also  be 
acquitted,  not  merely  because  one  person  cannot  alone  be 
convicted  of  conspiring,  but  because  A.  is  on  the  record 
charged  with  a  specific  conspiracy  with  B.,  and  If  B.  did  not 
conspire,  A.  could  not  have  conspired  with  him.  It  would  be 
the  same  if  there  were  more  than  two  persons  charged  with 
conspiring  together,  and  it  should  appear  at  the  trial  that  one 
of  the  number  did  not  conspire  at  all ;  for  then  the  specific 
conspiracy  charged  never  existed.  In  the  case  supposed,  it 
therefore  follows  that  on  that  indictment  H.,  I.,  and  K.  ought 
not  to  be  convicted  of  conspiring  to  cheat  A.  B.  of  all  the 
three  horses ;  for  the  conspiracy  charged  against  H.,  I.,  and 
K.  was  made  with  them  in  common  with  five  other  persons, 
no  one  of  whom  had  in  fact  conspired  with  them  to  cheat 
A.  B.  of  more  than  one  particular  horse.  If  such  a  finding  is 
contrary  to  law,  a  judgment  on  that  finding  must  be  bad,  for 
it  would  be  impossible  to  say  in  respect  of  what  offence 
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*  :d)3    the  judgment  is  pronounced :  *  indeed,  it  plainly  appears 

here  to  have  been  pronounced  upon  a  charge  of  three 
dbtinct  conspiracies,  when  the  indictment  charges  but  one. 
Why  is  it  that  when  once  a  conspiracy  has  been  formed  the 
subsequent  acts  of  any  one  conspirator  become  evidence 
against  the  whole  ?  It  is  because  these  acts,  though  the  acts 
of  one  individual,  are  directed  to  attain  a  common  object? 
The  moment  there  ceases  to  be  a  common  object,  that  moment 
the  acts  of  any  one  individual  affect  only  himself.  Mr.  Baron 
RoLFE  acted  on  this  distinction  in  his  charge  to  the  jury  in 
Feargu9  O'Connor*  8  Case.  The  distinction  is  most  important. 
It  may  be  shown  by  a  very  strong  case :  suppose  eight  per- 
sons signed  one  paper,  by  which  all  the  eight  agreed  to  mur- 
der a  particular  person,  five  of  the  eight  agreed  to  rob  a 
garden,  and  the  remaining  three  to  stop  a  man  on  the  high- 
way, would  that  one  paper  contain  one  or  several  agree- 
ments? Suppose  such  a  paper,  instead  of  containing  an 
agreement  of  a  highly  criminal  kind,  amounted  to  a  civil 
contract,  enforceable  in  a  Court  of  Law,  must  not  the  person 
who  sought  to  enforce  it  sue  upon  it  in  different  counts,  as  for 
different  contracts  ?  Trying  this  matter,  therefore,  either  by 
the  test  of  criminal  law  or  of  civil  pleading,  it  is  indisputably 
clear  that  the  agreements  would  be  several  and  distinct. 
There  are  here  findings  of  three  conspiracies,  where  the 
jurors  were  empowered  to  inquire  and  find  as  to  one  alone.  - 

None  of  these  findings  can  be  rejected,  and  the  record 
amended  ;  for  the  form  of  judgment  is  general  and  inclusive, 
*'  for  their  offences  aforesaid."  The  reason  why  a  Court  can- 
not in  a  civil  case  correct  the  finding  of  a  jury  where  gen- 
eral damages  are  assessed  on  a  declaration  containing  bad  as 
well  as  good  counts,  is  that  the  Court  cannot  perform  the 

functions  of  a  jury  in  assessing  the  damages.     That 

*  206   reason  *  applies  here :  this  House  cannot  perform  the 

functions  of  the  Court  below  in  assessing  the  punish- 
ment on  an  indictment  where  some  of  the  counts  are  bad, 
and  where  it  is  impossible  for.  the  Court  of  Error  to  know  the 
exact  amount  of  punishment  which  has  been  awarded  in 
respect  of  those  bad  counts.  There  can  be  no  doubt  that 
such  an  objection  would  be  good  in  arrest  of  judgment ;  or  if 
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there  were  good  counts  and  good  findings  on  them,  the  Court 
might  not  arrest  the  judgment,  but  might  enter  it  on  those 
good  counts  and  good  findings  alone.     But  where  that  had 
not  been  done,  the  objection  would  for  the  very  reason  of  the 
neglect  to  do  it  become  the  stronger  ground  for  a  writ  of 
error;  for  that  is  the  only  remedy  for  a  judgment  which 
ought  never  to  have  been   entered.     The   punishment   is 
wrongfully  increased.     Suppose  that  three  men,  needy  and 
hungry,  should  agree  to  go  to  a  baker's  shop  and  steal  a  loaf: 
that  is  a  conspiracy  to  commit  a  felony.     But  suppose  the 
same  persons  to  conspire  at  the  same  time  to  break  open  a 
house  and  murder  its  inmates,  and  rob  the  house ;  suppose 
them  convicted  of  these  offences,  upon  two  different  counts 
contained  in  the  same  indictment ;  suppose,  after  argument, 
the  Court  should  hold  both  counts  to  be  good,  would  it  give 
the  same  and  no  greater  punishment  for  the  two  accumulated 
offences  than  it  would  give  if  it  held  one  of  the  counts  to  be 
bad,  and  especially  if  that  count  so  deemed  bad  was  the  count 
charging  the  conspiracy  to  break  open  the  house  and  commit 
the  murder  ?    But  take  another  view  of  the  same  case :  sup- 
pose the  Court  below  should  give  a  general  judgment,  com- 
pounded, as  it  must  be,  of  awards  of  punishment  for  one  and 
the  other  offence  ;  and  suppose  a  writ  of  error  brought ;  the 
argument  on  the  other  side  will  be,  that  the  Court  of  Error, 
though  convinced  that  the  count  charging  the  con- 
spiracy to  rob  and  murder  was  bad,  *  must  yet  affirm  the    •  207 
judgment.    It  is  impossible  to  conceive  a  doctrine  more 
completely  at  variance  with  the  first  principles  of  law  and 
justice.     But,  then,  it  is  said  that  the  Court  of  Error  is 
bound   to  presume  that  the  judgment  has  been  given  in 
respect  of  the  offences  of  which  the  defendants  have  lawfully 
been  convicted ;  and  that,  consequently,  no  part  of  the  judg- 
ment has  been  given  on  what  may  be  ultimately  pronounced 
to  be  bad  counts  in  the  indictment.     It  is  contrary  to  all 
experience  to  make  such  a  presumption,  and  the  presumption, 
if  made,  would  no  doubt  be  contrary  to  the  fact.     It  ought 
not,  therefore,  to  be  made  ;  but,  assuming  it  to  be  made,  that 
would  not  obviate  the  objection ;  for  suppose  the  Court  below 
had  entered  the  judgment  in  terms,  ^^  upon  all  of  the  afore- 
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said  oifences  of  which  the  defendants  have  been  lawfully 
convicted : "  such  a  judgment  would  be  bad  in  form  as  well 
as  substance ;  for  it  would  leave  it  doubtful  in  respect  of 
which  offence  the  defendants  were  convicted.     How,  then, 
can  it  be  argued  that  the  presumption  that  such  a  judgment 
has  been  pronounced  is  to  render  it  valid,  when  if  it  had  been 
so  pronounced  in  form  it  would  have  been  invalid  ?    It  is  not 
sufiScient  to  say,  in  a  case  where  the  heaviest  and  the  lightest 
offences  have  been  charged  in  one  indictment,  and  a  general 
judgment  has  been  given,  and  it  afterwards  appears  that  the 
counts  charging  the  greatest  offence  cannot  be  supported, 
that  the  party  may  petition  the  Crown.     Such  a  proceeding 
is  contrary  to  the  spirit  of  the  English  law,  which  does  not 
seek  to  secure  men  from  injustice  by  the  favor  of  the  Crown, 
but  by  the  rules  of  law,  and  which  establishes  their  rights, 
and  does  not  put  them  on  receiving  those  rights  in  the  way 
of  mere  favour  and  indulgence.    The  cases  of  Peake  v. 
*  208    Oldham  (a)  and  Grant  v.  A%tle  (J)  have  *  been  mis- 
taken ;  they  do  not  lay  down  any  doctrine,  but  pro- 
ceed on  a  supposed  rule  ;  and  The  King  v.  Ingram  (jd)  is  not 
wrong  in  itself ;  for  the  Court  may  in  the  first  instance  enter 
the  judgment  on  the  good  counts ;  but  it  is  wrong  in  the 
application  of  it  here ;  for  judgment  having  been  entered,  a 
Court  of  Error  cannot  tell  whether  it  has  been  so  entered  or 
not.     The  King  v.  Benfield  (d)  is  open  to  the  same  observa- 
tions.    Under  such  circumstances  a  Court  of  Error  stands  in 
a  criminal  case,  with  relation  to  the  judgment  of  the  Court 
below,  in  the  same  situation  in  which  an  ordinary  Court  does 
with  relation  to  the  veidict  of  a  jury  in  assessing  damages ; 
and  the  result  is,  that  the  erroneous  judgment,  like  the  erro- 
neous verdict,  must  be  reversed. 

Then  assuming  the  judgment  to  be  a  general  judgment  on 
an  indictment  containing  bad  as  well  as  good  counts,  it  is 
submitted  that  it  cannot  be  supported.  The  same  rule  which 
applies  in  civil  is  applicable  also  in  criminal  cases.  A  gen- 
eral judgment  on  an  indictment  where  some  of  the  counts 

(a)  Cowp.  275.  (h)  Doug.  722. 

(c)  1  Salk.  384.  Id)  2  Burr.  980. 
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are  bad,  is  like  a  general  verdict  on  a  declaration  where  some 
of  the  counts  are  bad :  it  cannot  be  supported.  The  Court 
discharges  those  functions  in  a  criminal  case  which  in  a  civil 
case  are  dischai^ed  by  a  jury :  the  Court  awards  the  punish- 
ment, as  the  jury  awards  the  damages.  Where  there  are  any 
bad  counts  in  an  indictment,  it  cannot  be  presumed  that  the 
Court  will,  except  through  error,  give  a  judgment  which  pro- 
ceeds as  much  on  the  bad  as  on  the  good  counts :  and  if  the 
Court  has  committed  error,  that  error  must  be  corrected. 
But  where  the  form  of  the  judgment  is  such  as  to  prevent  the 
Court  of  Error  from  seeing  how  far  the  Court  below  has 
proceeded  *  on  the  bad,  and  how  far  on  the  good  counts,  *  209 
the  whole  judgment  must  be  reversed.  This  House 
can,  in  such  a  case,  no  more  apportion  the  punishment 
among  the  good  and  the  bad  counts  than  another  Court  can 
apportion  the  damages  among  them.  The  whole  judgment  is 
tainted  with  the  error,  and  must  therefore  be  reversed.  If 
this  was  not  so,  no  person  would  be  safe.  The  doctrine  of 
intendment  cannot  be  applied  to  such  a  case.  Suppose  a  man 
convicted  on  an  indictment  containing  three  counts,  the 
Queen^s  Bench  might  hold  the  first  to  be  good,  the  Excheq- 
uer Chamber  might  think  the  second  was  the  only  good 
count,  and  this  House  might  declare  both  the  first  and  sec- 
ond to  be  bad,  but  might  hold  the  third  to  be  good.  How, 
in  such  a  case,  could  it  be  intended  that  the  Queen's  Bench 
had  given  judgment  only  on  the  good  count?  Suppose  a 
man  acquitted  on  such  an  indictment  to  be  again  indicted  on 
some  of  those  charges  contained  in  counts  which  are  bad, 
is  he  to  plead  autrefois  acquU^  or  autrefoii  convict  f  The 
record,  however  erroneous  its  statements,  would  be  binding 
upon  him.  The  King  v.  Wbolfe.  (a)  The  doctrine  of  intend- 
ment, applied  to  such  a  case,  would  lead  to  inextricable  ab- 
surdities. The  case  of  The  King  v.  Fuller  (6)  shows  that 
the  judgment  ought  distinctly  to  state  on  which  of  the  counts 
it  is  entered  up.  The  case  of  The  King  v.  Ingram  and 
Wife  (c)  will  be  relied  on  by  the  other  side.    That  was  an 

(a)  1  Chit.  401.  (b)  1  Bos.  &  Pul.  180. 

(c)  1  Salk.  384. 
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indictment  for  an  assault  and  battery ;  the  indictment  in  one 
part  alleged  insultum  fecit^  in  the  singular  number ;  in  an- 
other part,  the  allegation  was  verberaverunt^  vulneraverunt, 
&c.     The  jury  found  both  guilty.     An  objection  was 

*  210    taken,  that  sls  fecit  was  in  the  singular  number,  *  it  was 

uncertain  which  of  the  defendants  was  charged ;  but 
Lord  Chief  Justice  Parker  held  the  indictment  good,  because 
the  other  words  charging  a  battery  were  in  the  plural ;  and 
though  there  might  be  an  assault  without  a  battery,  there 
could  not  be  a  battery  without  an  assault:  and  he  then 
added,  ^^  In  a  civil  action,  where  one  part  of  the  declaration 
is  ill,  and  the  jury  find  entire  damages,  the  judgment  must  be 
arrested,  because  the  Court  cannot  apportion  them ;  but  in 
indictments  the  Court  assesses  the  fine,  and  will  set  it  only 
according  to  those  facts  which  are  well  laid."  These  obser- 
vations were  either  obiter  dicta^  or  they  are  contrary  to  the 
principles  of  law.  They  were  not  necessary :  for  upon  the 
other  observation  that  a  battery  included  an  assault,  the  in- 
dictment might,  perhaps,  have  been  supported.  The  cases  of 
Pedke  v.  Oldham  (a)  and  Grant  v.  Astle  (6)  will  likewise 
be  referred  to.  In  the  former  Lord  Mansfield  said,  "  In  civil 
cases  the  rule  most  certainly  is  settled,  that  where  a  verdict 
is  taken  generally,  and  any  one  count  is  bad,  it  vitiates  the 
whole.  It  has  always  struck  me  that  the  rule  would  have 
been  much  more  proper  had  it  said  that,  if  there  is  any  one 
count  to  support  the  verdict,  it  shall  stand  good,  notwith- 
standing all  the  rest  are  bad.  In  criminal  cases  the  rule  is 
so.*'  In  the  latter  case,  referring  to  the  same  rule,  he  says, 
^^  And  what  makes  this  rule  appear  more  absurd  is,  that  it 
does  not  hold  in  the  case  of  criminal  prosecutions  ;  for  when 
there  is  a  general  verdict  of  guilty  on  an  indictment  consist- 
ing of  several  counts,  if  any  one  of  them  is  good,  that  is  held 
to  be  sufficient."  These  are  the  two  great  authorities  for 
the  proposition  that  this  general  verdict,  on  an  indictment 

containing  several  bad  counts,  can  be  sustained.     It  is 

*  211    submitted  with  the  greatest  confidence,  that  these  *  cases 

are  no  authorities  for  such  a  purpose.     The  words  were 

(a)  Cowp.  275,  276.  (6)  Doug.  722,  780. 
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uttered  merely  in  illustration  of  an  argument,  and  by  way  of 
expressing  a  regret  at  the  existence  of  the  rule  which,  in  civil 
cases,  vitiated  a  whole  judgment  when  one  count  alone  was 
found  to  be  bad.  They  are  not  the  deliberately  expressed 
opinions  of  Lord  Mansfield,  on  a  point  then  judicially  under 
consideration.  If  they  were  so,  then  it  is  insisted  that  they 
are  contrary  to  the  first  principles  of  law,  and  must  be  over- 
ruled. 

In  TJie  King  v.  Benfield^  (a)  Lord  Mansheld  says,  "  The 
Court  will  give  judgment  on  that  part  which  is  indictable." 
The  meaning  of  which  is,  that  the  Court  will  pass  judgment 
on  a  party  in  respect  of  that  offence  of  which  he  has  been 
lawfully  convicted,  but  not  on  all  the  counts  in  the  indict- 
ment. But  on  what  principle  is  it  that  there  should  be  a 
difference  between  civil  and  criminal  cases  in  this  matter? 
Why  is  the  rule  in  criminal  to  be  less  strict  than  in  civil 
cases  ?  Why  is  a  Court  of  Error  to  presume  that  the  Court 
below  has  founded  its  judgment  solely  on  the  good  counts  ? 
And  especially,  why  should  such  a  presumption  be  made 
when  the  record  shows  a  judgment  upon  the  whole  of  the 
counts,  and  not  on  any  particular  counts  among  them  ?  Sup- 
pose there  was  an  indictment  consisting  of  five  counts, — four 
for  a  very  malicious  libel,  and  one  for  a  very  trifling  assault ; 
suppose  a  conviction  and  a  general  judgment,  and  a  sentence 
of  a  most  severe  kind,  and  then  a  writ  of  error,  and  the 
c'ounts  on  the  libel  should  appear  to  be  wholly  bad  and  the 
count  for  the  assault  good,  how  could  the  House  assume  that 
the  judgment  was  given  only  in  respect  of  the  assault  ? 
But  further,  suppose  there  was  ♦  a  pardon  for  the  as-  *  212 
sault,  how  could  the  defendant  obtain  his  liberty  ?  He 
could  not  obtain  it  at  all,  though  there  would  then  be  no  count 
in  the  indictment  on  which  he  ought  to  be  imprisoned.  This 
(if  such  a  judgment  as  the  present  can  be  maintained)  is  a 
possible  case,  yet  it  is  by  no  means  one  which  the  principles 
of  the  law  will  allow.  But  many  other  examples  of  even 
more  absurd  and  unjust  consequences  arising  from  such  a 
rule  may  be  imagined. 

(a)  2  Burr.  980-^85. 
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The  judgment  here  is  bad  in  another  respect :  it  contains 
no  entry  of  acquittal,  though  the  finding  shows  some  defend- 
ants were  pronounced  not  guilty  upon  parts  of  the  indict- 
ment :  this  renders  it  void :  Viner's  Abridgment,  (a)  where 
it  is  said,  ^^  In  trover  and  conversion  of  goods,  if  the  defend- 
ant be  found  guilty  of  part  and  for  part  not  guilty,  but  no 
judgment  is  given  for  that  of  which  he  is  so  found  not  guilty, 
as  it  ought  to  be,  this  is  erroneous."  Wood  v.  Dr.  Svtcliffe^  (b) 
and  Rolle,  {c)  That  defect  cannot  be  amended.  The  King 
V.  Walcot.  {d)  There  the  judgment  was  reversed,  as  the 
words  "  ipBo  vivoque  eomburentur  "  were  omitted.  Bacon's 
Abridgment  (e)  also  shows  that  a  judgment  being  an  entire 
thing,  it  cannot  regularly  be  reversed  for  part  and  affirmed 
for  part.  The  King  v.  Kenworthy^  (^)  The  King  v.  Elli»^  (A) 
and  The  King  v.  Bourne^  (i)  are  all  to  the  same  effect ;  the 
Court  declaring  in  the  last,  that  where  there  was  an  erro- 
neous judgment  on  a  good  indictment,  it  could  neither  pass 
the  proper  sentence  nor  send  the  case  back  to  the  Court 
below,  but  must  reverse  the  judgment ;  which  it  did, 
*213  and  the  defendant  was  discharged.  Viner's  Abridg- 
ment (i)  and  Bacon's  Abridgment  (J)  show  the  prin- 
ciple on  which  this  rule  is  founded. 

The  proceedings  are  irregular  here,  by  reason  of  the  absence 
of  the  proper  continuances.  There  is  a  discontinuance  be- 
tween the  time  of  the  finding  of  the  verdict  and  the  following 
term :  for  the  purpose  of  this  argument,  the  days  must  be 
assumed  to  be  days  in  term.  The  1  &  2  Will.  4,  c.  81,  §  3 
(Ir.),  must  be  referred  to  here.  The  trial  began  in  term, 
and  in  term  the  order  of  the  Court  was  made.  That  was  a 
conditional  order,  declaring,  that  in  case  the  trial  shall  not 
conclude  within  the  term,  some  additional  days  shall  be 
added.  This  order  is  bad  as  being  in  form  conditional,  and 
therefore  uncertain :  it  ought  to  have  fixed  a  certain  number 

(a)  Error  (B.  b.),  pL  18.  (6)  Cro.  Jac.  439. 

\c)  Rolle'8  Rep.  293,  pi.  8. 

((/)  4  Mod.  395  ;  Shower's  P.  C.  127,  129. 

\e)  Tit.  Error,  M.  (^)  1  B.  &  C.  711. 

(A)  5  B.  &  C.  395.  (0   7  Ad.  &  £1.  58. 

\k)  Tit.  Error  (B.  b.),  pi.  18.  (0  Error,  M.  2. 
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of  days,  and  those  days  would  then  have  been  days  fonning 
part  of  the  term.  The  statute  says,  ^^  Provided  that  if  any 
trial  at  bar  shall  be  directed  by  any  of  the  said  Courts,  it 
shall  be  competent  to  the  Judges  of  such  Court  to  appoint 
such  day  or  days  for  the  trial  thereof  as  they  shall  think  fit  ;^ 
and  the  time  so  appointed,  if  in  vacation,  shall,  for  the  pur- 
pose of  such  trial,  be  deemed  and  taken  to  be  a  part  of  the 
preceding  term."  The  order  here  spoken  of  is  plainly  an 
absolute  and  not  a  conditional  order.  Even  assuming  this  to 
be  a  remedial  Act,  still  the  order  is  void,  as  not  being  a  com- 
pliance with  the  provisions  of  the  Act.  The  case  of  a  trial 
partly  in  term  and  partly  in  vacation  has  not  been  provided 
for  by  the  Act :  for  that  very  reason  the  Court  ought  to  have 
made  the  order  in  such  form  as  to  constitute  the  added  days, 
days  in  term.  There  was  here  neither  a  proper  continu- 
ance from  the  commencement  of  the  trial  to  the  days  out 
of  term,  nor  from  the  12th  of  February,  when  the  verdict 
wab  delivered,  to  the  following  term.  In  Bradley  v. 
*  Bankea^  (a)  there  was  an  appeal  of  murder  by  the  *  214 
wife,  on  the  death  of  the  husband.  Certain  objections 
were  taken,  because  of  the  discontinuance  of  the  writ  of  ap- 
peal. It  was  said  that  this  was  aided,  as  the  proceeding  was 
in  term ;  but  the  Court  resolved  the  contrary.  The  King  v. 
Tucker  (i)  and  Hawkins  (cr)  are  to  the  same  effect.  It  may 
be  said  that  a  voluntary  appearance  will  cure  this  objection. 
But  in  the  first  place,  the  appearance  of  the  defendants  here 
cannot  in  any  sense  be  called  voluntary ;  and  in  the  second, 
the  case  of  The  King  v.  Wcdeot^  ((2)  citing  Simpson's  Case^  (e) 
affords  an  answer  to  the  argument.  There  a  man  was  at- 
tainted of  murder ;  he  brought  a  writ  of  error  for  this  cause, 
and  it  appeared  that  he  had  been  indicted  on  the  18th  March, 
8  Charles  1,  and  was  tried  on  the  20th.  There  was  no  con- 
tinuance between  these  days ;  and  this  was  alleged  as  error 
in  fact,  and  was  admitted,  and  was  said  not  to  be  amendable, 
because  it  was  a  criminal  case. 


(a)  Cro.  Jac.  283;  Telv.  284.  (()  2  Ld.  Raym.  1061. 

(e)  Pleas  of  the  Crown,  Bk.  II.,  o.  27,  §  84. 

{d)  4  Mod.  395.  (e)  RoUe's  Abr.  196. 
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The  last  point  is,  that  the  judgment  is  bad,  as  it  orders  the 
defendants  to  enter  into  recognizances  to  ^^keep  the  peace 
and  for  good  behaviour  for  the  space  of  seven  years  next 
ensuing  the  acknowledgment  thereof."  It  was  formerly 
doubted  whether  the  Courts  could,  as  part  of  a  sentence, 
direct  parties  to  enter  into  recognizances  to  keep  the  peace. 
That  question  was  considered  before  this  House  on  error,  in 
The  King  v.  Hart  and  Whiter  (a)  and  the  right  to  do  so  "  for 
a  reasonable  time  "  was  affirmed.  But  the  order  here  is  bad 
in  itself ;  the  term  fixed  here  is  not  reasonable.  It  is  a  fixed 
period  of  seven  years  from  the  date  of  the  acknowledgment 

of  the  recognizances ;  so  that  a  defendant,  unable  to 
*215    obtain  sureties,  might  be  *  imprisoned  for  his  whole 

life.  The  date  ought  to  have  been  fixed  at  the  com- 
menceroent  or  at  the  termination  of  the  imprisonment ;  and 
then,  if  the  sureties  were  not  obtained,  as  the  imprisonment 
of  the  party  during  the  time  for  which  the  recognizances 
were  required  would  answer  the  same  end,  he  would  be  re- 
lieved from  further  confinement.  All  the  precedents  are  in 
that  form. 

2%«  Attorney-  General^  and  the  Attorney-  Q-eneral  for  Ire- 
land (with  whom  were  the  Solicitor- General,  Mr.  Wadding- 
ton,  Mr.  Napier,  Mr.  Smyly^,  appeared  for  the  Crown,  and 
argued  to  this  effect :  The  main  proposition  on  the  other  side 
is,  that  where,  in  a  criminal  case,  there  is  a  general  judgment 
on  an  indictment,  some  counts  in  which  are  good  and  some 
bad,  the  judgment  must  be  reversed.  This  rule  is  said  to 
apply  more  particularly  where  the  punishment  is  discre- 
tionary, and  much  argument  has  been  emploj^ed  to  show  the 
haidship  that  may  result  to  defendants  if  such  should  not  be 
established  as  the  rule  of  practice  which  is  to  govern  criminal 
proceedings.  The  rule  in  civil  proceedings  has  been  referred 
to,  but  that  furnishes  no  analogy  in  favour  of  the  proposition 
put  forward  for  the  defendants.  It  is  necessary  to  have  a 
record,  and  a  verdict  in  accordance  with  it,  in  order  to  war- 
rant a  judgment  in  a  civil  case ;  and  if  the  record  contains 

(a)  3  St.  Tr.  1344. 
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two  counts,  one  of  which  is  bad,  and  the  judgment  is  for 
damages  upon  the  whole  declaration,  then,  as  it  is  impossible 
to  say  what  portion  of  the  damages  has  been  assessed  upon 
one,  and  what  portion  upon  the  other  count,  the  whole  judg- 
ment must  be  reversed,  and  a  venire  de  novo  awarded.  The 
reason  for  this  is,  that  as  the  jurors  do  not  administer  the  law, 
but  only  give  a  judgment  upon  facts,  it  may  be  that 
their  *  judgment  on  facts  has  been  pronounced  in  *  216 
respect  of  a  count  which  was  not  sustainable.  In 
such  a  case  the  record  and  the  finding  do  not  warrant  the 
judgment ;  but  it  is  otherwise  in  a  criminal  case.  And  so  it 
must  be,  for  the  sake  of  the  public  safety ;  for  by  the  argu- 
ment on  the  other  side,  a  man  who  is  convicted  on  an  indict- 
ment containing  several  counts,  on  each  of  which  there  is  in 
fact  a  verdict  against  him,  will  escape  altogether,  because 
one  of  them  happens  to  be  bad.  The  case  of  The  King  v. 
Fuller  (a)  is  an  authority  in  favour  of  the  validity  of  this 
judgment ;  for  it  shows  that  in  misdemeanour,  where  the  pun- 
ishment is  discretionary,  the  Court  will  give'judgment,  if  the 
record  and  the  verdict  warrant  the  judgment.  In  The  Queen 
Y.  Rhodes  and  Cole,  (i)  there  was  an  information  for  subor- 
nation of  perjury,  and  it  was  moved  in  arrest  of  judgment 
that  there  were  several  assignments  of  perjury,  and  the  fine 
being  entire,  if  one  assignment  of  perjury  was  wrong,  the 
general  judgment  could  not  be  supported.  And  in  the  argu- 
ment, the  analogy  to  proceedings  in  civil  cases  was  relied  on : 
"  But  Lord  Holt  and  the  whole  Court  were  of  the  contrary 
opinion ;  saying,  that  if  all  the  assignments  of  perjury  but 
one  were  wrong,  yet  that  one  would  be  sufficient  for  the 
Court  to  give  judgment  upon  against  the  defendant."  The 
reason  of  the  distinction  between  the  two  classes  of  cases 
is  plain.  In  civil  cases  the  jurors  deal  with  the  facts;  in 
criminal  cases  the  Court  has  to  deal  with  the  record ;  and  in 
awarding  judgment,  will  award  it  upon  those  counts  which 
are  good.  The  case  of  The  King  v.  Powell  {c^  is  a  very 
recent  authority  in  support  of  this  proposition.     There  a  / 

(a)  1  Bos.  &  Pal.  180.  (b)  2  Ld.  Raym.  886. 

(c)  2  B.  &  Ad.  75. 

[187] 


*  216  CASES  IN  THE   HOUSE  OF  LORDS. 

defendant  was  charged  upon  an  indictment  containing 

*  217    two  counts.    The  first  *  charged  an  assault,  with  intent 

to  ravish ;  the  second,  a  common  assault.  The  jury 
found  the  defendant  guilty  of  a  misdemeanour  and  offence  in 
the  said  indictment  specified,  and  the  Sessions,  where  the 
case  was  tried,  adjudged  him  ^'  for  the  said  misdemeanour  to 
be  imprisoned  two  years,  and  kept  to  hard  labour."  The 
case  was  taken  by  writ  of  error  to  the  Court  of  King^s  Bench, 
where  it  was  held  that  the  word  misdemeanour  was  nomen 
eollectivum^  that  the  finding  was  in  effect  that  the  defendant 
was  guilty  of  the  whole  charge  in  the  indictment,  and  con- 
sequently that  the  judgment  was  warranted  by  the  verdict. 
In  giving  judgment  there.  Lord  Tbntebden  referred  to  The 
King  v.  Solomon%^  (a)  where  a  like  judgment  on  a  conviction 
for  the  ^^  said  offence  '*  had  been  held  good,  though  the  infor« 
mation  there  charged  two  offences,  each  of  which  would  have 
subjected  the  defendant  to  a  fine  of  the  same  amount  as  that 
imposed  by  the  Court  in  respect  of  the  two  offences  together. 
The  same  principle  has  been  distinctly  laid  down  by  the 
Court  of  King's  Bench  in  Ireland,  in  the  case  of  Hie  King  v. 
Brady ^  (6)  and  in  The  King  v.  Holland,  (c)  That  principle  had 
been  still  more  fully  exemplified  in  the  case  of  The  King  v. 
Fuller^  (rf)  where  there  were  two  counts ;  one  was  defective, 
the  other  good,  and  the  Judges  being  of  opinion  that  one  of 
the  counts  supported  the  judgment,  it  was  held  sufficient. 
The  rule  of  the  Courts  is  therefore  plain ;  the  practice  is 
established  and  settled ;  no  one  authority  can  be  produced  on 
the  other  side  impeaching  it,  and  any  change  in  it  must  be 

effected  not  by  a  judgment  of  this  House  on  a  writ  of 

*  218    error,  but  by  legislative  authority.     It  is  said  that  *a 

judgment  of  this  kind  does  not  enable  the  defendant 
to  plead  in  any  subsequent  indictment  for  the  same  offence, 
avtrefoiB  acquit^  or  autrefoie  convict.  But  that  is  an  error : 
the  party  so  indicted  could  put  in  such  a  plea,  and  if  he 
proved  the  identity  of  the  offence  in  fact,  such  plea  would 
be  supported.     The  authorities  on  this  subject  are  all  col- 

(a)  1  T.  R.  249.  (6)  2  Jebb  &  Symes,  647. 

(c)  2  Jebb  &  Symes,  857. 

{d)  2  Leach,  C.  C.  790  ;  1  East,  Fl.  Cr.  92. 
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lected  in  Chittj's  Criminal  Law.  (a)  The  supposed  case  of 
hardship  is  one  that  never  did  and  never  will  happen  in  prac- 
tice, and  cannot  therefore  afford  a  good  reason  for  changing 
a  settled  rule  of  proceeding. 

As  to  the  supposed  confusion  between  the  charges  in  the 
*  counts  and  the  findings  on  them,  it  is  submitted  that  there  is 
none.  The  findings  declare  the  opinion  of  the  jury  that  all 
the  defendants  have  been  guilty  of  entering  into  the  general 
conspiracy,  but  some  of  them  committed  some  of  the  particu- 
lar acts  charged,  and  some  committed  others,  these  acts  being 
each  and  all  directed  to  effect  the  common  objects  contem- 
plated by  these  persons  in  entering  into  the  general  con- 
spiracy. It  cannot  be  said  that  finding  one  man  guilty  of 
some  of  these  acts,  the  same  man  and  another  of  some  others, 
and  a  third  of  all  put  together,  is  a  finding  of  three  con- 
spiracies. Each  separate  act  is  not  a  separate  conspiracy,  and 
therefore  a  finding  of  each  act  is  not  a  finding  of  so  many 
separate  conspiracies.  It  is  merely  a  finding  that  all  the 
defendants  entered  into  one  conspiracy,  the  conspiracy  charged 
in  the  indictment,  but  that  they  displayed  their  activity  and 
zeal  in  promoting  the  common  objects  of  the  conspiracy  by 
each  performing  different  acts,  all  of  which,  however,  tended 
to  the  same  end.  The  finding  is  a  finding  of  part  of  the 
issue,  or  it  is  not :  if  it  is,  it  will  support  the  judg- 
ment, for  the  jurors  are  *  not  bound  to  acquit  all  the  *  219 
defendants  if  they  cannot  find  all  guilty  of  all  the 
overt  acts  charged  ;  if  it  is  not,  but  is  more  than  the  issue,  it 
may  be  rejected  as  surplusage,  but  it  will  not  vitiate  the 
judgment.  Here  the  finding  is,  that  the  prisoners  are  all 
guilty,  but  not  all  to  the  same  extent.  Lord  Coke  says,  ^^  If 
the  jury  give  a  verdict  of  the  whole  issue,  and  of  more,  &c., 
that  which  is  more  is  surplusage,  and  shall  not  stay  judg- 
ment ;  for  ^  utile  per  inutile  non  vitiatur ; '  but  necessary 
incidents  required  by  the  law,  the  jury  may  find."  This  rule 
was  acted  upon  in  the  case  of  The  King  v.  Urlyn ;  (6)  and 

(a)  Pages  462-770. 

(6)  2  Wms.  Saund.  308  ;  see  also  2  Hawk.  P.  C.  441,  §  10. 
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Bacon's  Abridgment,  (a)  where  many  of  the  cases  are  col- 
lected, states  the  rule  to  the  same  effect. 

But  assuming  (which,  however,  is  not  admitted)  that  some 
of  the  findings  are  bad,  still  the  judgment  is  not  entered 
upon  all  the  findings,  but  only  on  such  as  are  applicable. 

[Lord  Campbell.  —  No  doubt  that  may  be  so  in  the  mind 
of  the  Court,  but  how  does  the  record  show  that  to  be  the 
fact  ? J 

The  Court  would  reject  such  findings,  and  would  pass  judg- 
ment only  on  those  which  are  good  and  which  are  sufficicDt 
to  sustain  the  judgment. 

The  objection  to  the  finding  on  the  third  count  is,  that  it  is 
repugnant,  because  some  of  the  defendants  are  found  guilty 
and  some  not  guilty.  But  where  does  the  repugnancy  exist? 
Is  it  in  the  verdict?  The  answer  to  the  objection  is,  that  the 
jurors  may  properly  find  some  of  the  defendants  guilty  of 
some  acts,  and  some  of  others ;  and  if  they  do  this  it  will 
not  constitute  any  repugnancy,  for  the  finding  will  be  accord- 
ing to  the  fact,  and  therefore  sustainable. 

The  next  objection  is,  that  there  being  a  verdict,  as  to 
some  of  the  defendants,  of  not  guilty  of  attempting 
*  220  *  to  effect  (of  the  conspiracy)  certain  acts,  they  ought 
to  be  found  not  guilty  of  the  conspiracy  itself.  This 
objection  arises  from  confounding  the  acts  which  are  the  proof 
of  the  conspiracy  with  the  conspiracy  itself ;  and  if  one  con- 
spirator should  alone  be  found  guilty  of  all  the  act«  of  the 
conspiracy,  but  the  existence  of  the  conspiracy  itself  is 
proved,  the  finding  is  complete,  and  there  must  be  judg- 
ment. There  is  no  one  of  the  defendants  acquitted  alto- 
gether, and  there  is,  therefore,  no  pretence  for  entering  a 
verdict  of  acquittal  as  to  any  one.  The  judgment  against 
him  will  only  be  in  respect  of  that  part  of  the  charge  of 
which  he  has  been  found  guilty ;  but  as  he  has  been  found 
guilty  of  part,  no  verdict  of  acquittal  can  be  entered  in  his 
favour. 

(a)  Tit.  Verdict. 
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As  to  the  supposed  discontinuance,  it  is  submitted  that 
there  is  no  force  in  that  objection.  All  the  cases  referred  to 
on  the  other  side  are  cases  of  omissions  to  enter  continuances 
before  the  verdict,  so  that  it  did  not  appear  that  the  Court 
continued  seised  of  the  case ;  but  in  this  case  it  is  plain  that 
the  Court  still  continued  seised  of  the  case  after  the  verdict 
and  before  the  judgment ;  and  further,  that  the  defendants 
were  entitled  to  have  no  further  proceedings  taken  thereon 
until  the  end  of  the  four  first  days  of  term,  within  which 
they  had  a  right  to  move  for  a  new  trial.  On  the  first  day  of 
the  term  the  continuance  is  duly  entered.  But  suppose  the 
objection  to  apply  to  an  alleged  want  of  the  entry  of  proper 
continuances  before  the  trial,  then  the  answer  is,  that  the 
trial  took  place  uiider  the  1  &  2  Will.  4,  the  provisions  of 
which  statute  were  duly  observed :  and  at  all  events,  such  a 
frivolous  objection  could  be  no  ground  for  reversing  the 
judgment.  Swift  v.  Nott  (a)  is  an  authority  to  show 
that  a  discontinuance  is  aided  *  after  verdict.  "  Be-  *  221 
tween  verdict  and  judgment  there  need  not  be  any 
continuance  ; "  Comyns's  Digest ;  (6)  and  Lakins  v.  Lamb  (c) 
is  to  the  same  effect.  Mogers  v.  Allen  (d)  and  Viner's  Abridg- 
ment (e)  show  distinctly  that  the  want  of  a  continuance 
after  verdict  cannot  be  error  in  a  civil  case.  Then  why 
shoiUd  it  be  different  in  a  criminal  case,  where  the  object  and 
purpose  of  the  continuance  were  exactly  the  same  ?  Another 
answer  to  this  objection  is,  that  being  mere  matter  of  form, 
and  for  the  purpose  of  giving  a  day  for  the  defendants'  ap- 
pearance, their  appearance  cures  the  objection. 

The  questions  raised  here  are  raised  upon  the  form  of  the 
record  drawn  up  for  consideration  in  this  House,  and  do 
not  involve  any  matter  which  occurred  before  the  Court  of 
Queen's  Bench  in  Dublin.  But  proceeding  to  those  which 
were  there  argued,  the  first  that  presents  itself  is  that  of  the 
challenge  to  the  array.  The  challenge  itself  presents  no  fact 
on  which  the  Crown  could  possibly  take  issue ;  a  demurrer 
was  therefore  inevitable.     This  was  an  array  of  a  special  jury 

(a)  Siderf.  173.  (6)  Pleader  (V.  2). 

(c)  Cro.  Car.  236.  (d)  Palm.  Rep.  238. 

(e)  Tit.  Continuance.  B.,  pi.  8,  4,  6. 

[  191  ] 


*221  CASES  IN   THE  HOUSE  OP  LORDS. 

under  the  8d  &  4th  Will.  4,  c.  91,  §  28 ;  which  statute  regu- 
lates the  form  of  striking  the  jury,  and  the  return.  The 
sheriff  is  the  officer  who  returns  the  array.  That  is  impor- 
tant. There  is  no  allegation  in  the  challenge  that  any  of  the 
persons  returned  were  not  qualified  to  serve  on  juries,  nor 
any  challenge  that  the  return  is  unfairly  made,  nor  that  any 
one  single  juror  returned  does  not  stand  indifferent  between 
the  parties,  nor  any  averment  of  any  fact  on  which  issue 

could  be  taken  to  show  that  the  persons  making  the 
*  222    challenge  were   prejudiced  by  *  this  array.      Nor  is 

there  any  averment  that  any  impropriety  has  been 
committed  by  the  sheriff  in  preparing  the  array.  It  must 
therefore  be  taken  that  the  array  consists  of  persons  qualified 
and  indifferent,  and  that  the  sheriff  has  executed  his  duty 
without  being  guilty  of  any  impropriety.  Some  of  these 
allegations  are  absolutely  necessary  if  the  array  is  to  be 
impeached ;  Co.  Litt,  (a)  where  the  statement  of  the  law 
appears  to  be  copied  from  the  Trials  per  pais.  (J)  If  the 
sheriff  is  guilty  of  partiality,  the  array  is  to  be  returned  by  the 
coroner ;  but  if  the  same  accusation  can  be  applied  to  him, 
then  the  elisors  are  to  return  the  an-ay.  If  the  party  chal- 
lenges the  array  on  the  ground  of  favour  on  the  part  of  the 
sheriff,  he  must  show  the  name  of  the  party,  and  the  circum- 
stances on  which  he  relies  as  proving  the  charge  of  favour ; 
and  he  must  do  this  with  sufficient  certainty.  This  has  not 
been  done  here,  and  cannot  be  done.  If  any  of  these  things 
had  been  sufficiently  alleged,  the  Crown  might  have  taJcen 
issue  on  the  fact,  and  triers  would  have  been  appointed.  No 
one  thing  which  is  necessary  to  maintain  a  challenge  to  the 
array  has  been  sufficiently  alleged  here.  All  the  authorities  on 
this  matter  are  collected  in  Chitty's  Criminal  Law ;  (c)  Viner's 
Abridgment,  (d)  Bacon's  Abridgment,  (e)  and  Dyer,  (jg)  are 
there  referred  to:  all  these  authorities  show  that  the  only 
grounds  of  challenge  to  the  array  are  those  which  arise 
on   the  default  or  partiality  of  the  officer  who  made  the 

(a)  156  b.  (h)  166. 

(c)  Page  636.  {d)  Tit.  Triers. 

(«)  Tit.  Juries. 

(jg)  Anonymous,  Dyer,  1S2  b. 
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retnm.  If  wrong  names  were  furnished  to  the  officer,  that 
might  have  been  a  ground  of  challenge  to  the  poll,  but  not 
to  the  array.  In  the  argument  on  the  other  side  it  has  been 
contended  that  the  omission  of  any  names  by  the 
•recorder  or  other  person  making  up  the  jury-book,  is  *  223 
a  ground  of  challenge  to  the  array.  If  that  was  so, 
the  omission  of  even  one  name  would  vitiate  the  book ;  it 
might  be  impossible  to  return  a  jury.  It  is  said  that  if  the 
juiy-book  of  one  year  is  wrong,  recourse  may  be  had  to  that 
of  the  year  before.  But  can  that  be  the  jury-book  for  the 
year  which  has  not  been  made  up  for  the  year  ?  It  cannot. 
The  challenge  to  the  array  is  not  the  course  which  ought  to 
have  been  adopted  here.  The  Attorney-General  for  Ireland 
would  have  violated  his  duty  had  he  allowed  the  jury-list  to 
go  back  to  be  struck  again;  such  a  proceeding  would  have 
been  wholly  invalid,  and  the  trial  afterwards  would  have  been 
nugatory.  The  form  of  the  allegations  in  the  challenge  is 
insufficient.  The  allegation  is,  that  a  ''  certain  paper  writ- 
ing," not  described  as  a  document  required  by  the  Act  of 
Parliament,  '^  purporting  to  be  a  general  list  so  furnished  to 
him,"  that  is,  by  the  officers  before  mentioned,  ^^  was  illegally 
and  fraudulently  made  out  by  some  person  or  persons  un- 
known." The  Attorney-General  could  not  take  any  issue 
on  this  allegation.  But  one  of  the  challenges  adds,  that  it 
was  80  fraudulently  made  up  ^^  for  the  purpose  of  prejudicing 
the  defendant  in  this  case."  What  is  the  meaning  of  this 
allegation  ?  It  charges  an  omission  of  names  by  persons 
unknown  ;  but  it  does  not  charge  an  omission  by  the  recorder, 
or  the  sheriff,  or  the  clerk  of  the  peace,  or  any  of  those 
officers  to  whom  the  Act  of  Parliament  has,  by  name,  en- 
trusted the  duty  of  making  up  the  lists,  and  the  jury-book, 
and  the  array.  On  the  whole,  it  is  clear  that  neither  in  fact 
nor  in  law  does  this  challenge  allege  any  thing  which  entitles 
the  defendants  to  a  challenge  to  the  array.  The  defendants 
here  might  have  had  all  the  benefit  they  sought  or 
were  entitled  to  seek  by  *  this  challenge  to  the  array,  *  224 
had  they  adopted  a  challenge  to  the  poll.  It  is  not, 
however,  pretended  that  the  persons  impanelled  were  not 

impartial.    So  long  as  it  is  not  alleged  that  the  sheriff  was  not 
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indifferent,  it  would  be  extraordinary  to  say  that  the  whole 
panel  he  has  returned  ought  to  be  quashed.  The  Act  of 
Parliament  has  already  been  construed  in  the  cases  of  The 
Queen  v.  Fitzpatrick  (a)  and  The  Qtteen  v.  Conrahy^  (6) 
which  show  that  the  object  of  the  Act  was  to  prevent  persons 
from  being  returned  who  are  not  properly  qualified ;  here 
there  is  no  pretence  to  say  that  the  persons  whose  names  are 
on  the  list  are  not  qualified.  In  The  King  v.  Edmonds^  (c) 
the  principle  on  which  challenges  to  the  array  must  rest  is 
clearly  and  authoritatively  explained  by  Lord  Tenterden, 
whose  judgment  shows  that  this  challenge  to  the  array  will 
not  lie  luider  circumstances  such  as  exist  in  this  case. 

As  to  the  swearing  of  the  witnesses,  the  defendants  put  in 
a  plea  in  abatement  upon  this  point.  That  plea  is  defective. 
It  alleges  that  the  witnesses  were  not  sworn.  That  is  not  a 
conclusive  objection  ;  they  might  have  been  affirmed,  and  it 
is  not  alleged  that  they  were  not  affirmed.  Again,  the  plea 
in  abatement  states  that  the  bill  of  indictment  was  found 
upon  the  evidence  of  four  witnesses,  who  were  not  sworn ; 
but  it  does  not  state  who  they  were,  nor  does  it  allege  any 
excuse  for  not  stating  that  matter.  The  plea,  in  that  respect, 
presents  no  allegation  that  is  capable  of  being  traversed. 
Further,  the  plea  is  also  defective  in  not  alleging  that  there 
were  no  other  witnesses.  As  the  plea  now  stands,  the  in- 
dictment may  have  been  found  on  the  testimony  of 
*  225  other  *  witnesses,  who  were  duly  sworn  or  affirmed ; 
besides,  the  jurors  might  have  found  the  bill  on  knowl- 
edge of  their  own,  and  they  would  then,  in  the  language  of 
the  law,  "  truly  present "  it.     The  Queen  v.  RueselL  (d) 

Then  as  to  the  assignment  of  errors  in  fact,  which  relates 
to  the  swearing  of  the  witnesses :  this  is  not  a  matter  for  the 
adjudication  of  this  House. 

[Lord  Campbell.  —  There  is  an  assignment  of  error  in  fact 
before  the  Queen's  Bench ;  the  error  coram  nohU.'] 
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That  is  so :  but  this  House  can  only  look  into  the  record. 
The  error  coram  nobis  assigned  in  the  Court  below  related  to 
matter  of  practice,  into  which  this  House  will  not  examine  ; 
besides,  there  can  be  no  assignment  of  error  in  fact  of  that 
which  may  be  the  subject  of  a  plea  in  abatement ;  Comyns's 
Digest,  (a)  where  it  is  said  that  the  plaintiff  cannot  assign 
error  for  matter  contrary  to  the  record,  nor  matter  that  he 
could  plead  in  abatement ;  and  where  many  authorities  are 
cited.  Bacon  (6)  lays  down  the  same  rule.  In  Moe  v.  Sir  J. 
Moore  (^)  it  was  held  that  error  in  fact  was  not  assignable  in 
the  Exchequer  Chamber.  That  question  again  came  before 
the  Court,  in  Castiedine  y.  Mundy  ;  (d)  and  it  was  held  that 
errors  in  fact  were  examinable  in  the  Queen's  Bench,  but  not 
in  Parliament.  In  The  King  v.  Woolff{e)  there  had  been  a 
dispersion  of  the  jury,  with  the  permission  of  the  Judge, 
during  the  interval  of  an  adjournment,  in  the  case  of  a  mis- 
demeanour ;  and  the  Court  of  Queen's  Bench  decided  that 
that  did  not  vitiate  the  verdict.  The  case  was  brought  up 
to  this  House,  but  is  not  reported  here.  The  papers 
in  that  case  are  now  *  here ;  and  they  show  that  the  *  226 
question  was  put  to  the  Judges  whether  the  issue  ^'  in 
nuUo  est  erratum  "  was  such  an  admission  of  a  question  of 
fact  as  enabled  the  House  to  take  error  in  fact  into  consider- 
ation ;  and  the  Judges  answered  the  question  in  the  negative. 

[Lord  Campbell.  —  If  error  is  assigned  and  admitted,  it  does 
seem  monstrous  to  say  that  this  House  cannot  take  that  error 
into  consideration.  Where  error  is  assigned  coram  nobis^  it 
must  appear  on  the  record,  and  that  would  surely  give  the 
House  jurisdiction.] 

Quitting  this  part  of  the  subject,  it  is  clear  that  on  the 
proper  construction  of  the  Statute  56  Geo.  3,  the  witnesses 
were  properly  sworn.  That  Act  applies  to  all  indictments. 
Then  as  to  the  Act  1  &  2  Vict.  c.  37,  it  is  clear  that  that 
statute  is  not  confined  to  the  assizes  or  quarter  sessions,  but 

(a)  Pleader  (8  B.  16).  (6)  Abridg.  tit.  Error. 

(c)  Comyns's  Rep.  597.  (d)  ^B,k  Ad.  97. 

(e)  1  Chit.  Rep.  401. 
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applies  to  the  Court  of  Queen's  Bench.  Doe  d,  Bywater  v. 
Brandling  (a)  furnishes  a  rule  for  the  construction  of  statutes, 
which  may  well  be  applied  here;  namely,  that  the  Court 
will  look  into  every  part  of  the  Act  to  give  fuU  efiTect  to  the 
intention  of  the  legislature ;  and  in  the  opinion  delivered 
here  by  the  Judges  this  day,  (6)  that  rule  is  adopted.  But 
besides  this,  the  Court  of  Queen's  Bench  in  Ireland  does  fall 
within  the  description  "  Assizes."  It  is  so  with  the  Court  of 
Queen's  Bench  here.  In  The  King  v.  The  Justices  of  Middle- 
sex^ ((?)  an  Act  which  required  something  to  be  done  subject 
to  the  approbation  of  the  Justices  of  assize  in  a  county  was 
held  to  be  applicable  to  the  county  of  Middlesex,  as  there 
were  Judges  of  assize  in  that  county ;  for  that  the  Judges  of 
the  Court  of  King's  Bench  and  Common  Pleas  bore  that 
character  there.     This  construction  is  warranted  by  all  the 

old  authorities,  (d) 
*  227        *  As  to  the  form  of  the  indictment :  the  counts  are 

good  and  the  offences  well  laid.  It  has  been  objected 
that  the  charge  of  the  attempt  to  change  the  tribunals  has 
not  been  well  alleged :  but  in  The  King  v.  Mawbey^  (e) 
where  all  the  authorities  are  collected,  it  was  held  that  a 
combination  of  parties  to  do  an  act  may  be  indictable,  though 
the  act,  if  done  by  a  particular  party,  might  not  be  so.  The 
mischief  is  on  account  of  the  combination  and  confederacy, 
and  the  rule  applies,  though  the  act  itself  is  neither  malum 
prohibitum  nor  malum  in  se.  But  it  is  impossible  to  say  that 
it  is  not  an  indictable  offence  for  persons  to  combine  and  con- 
spire to  bring  the  Courts  of  Justice  of  the  country  into  con- 
tempt. The  observations  of  Mr.  Justice  Buller,  in  The  King 
V.  Watson^  (^)  are  in  point  on  this  part  of  the  case.  (The 
learned  counsel  read  them.)  The  reference  to  the  times  of 
the  Star  Chamber  is  not  the  proper  mode  of  trying  this  ques- 
tion. Guilt  or  innocence  may  consist  in  degree.  An  attempt 
to  reform  abuses  in  a  tribunal  may  be  made  without  an  attempt 
to  bring  all  the  tribunals  of  the  country  into  contempt.     To 

(a)  7  B.  &  C.  643.  (h)  Sussex  Peerage,  anUy  p.  85. 

(c)  8  B.  &  Ad.  100. 

{d)  4  Inst.  158;  Fitz.  Nat.  Brev.  177  E.;  Com.  Dig.  Assiz.  B.  21. 
(6)  6  T.  R.  619,  628.  (^)  2  T.  B.  190. 
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attempt  to  shake  the  confidence  of  the  people  in  the  tribunals, 
established  and  maintained  by  the  Sovereign,  is  clearly  an 
indictable  offence ;  and  any  count  charging  such  an  attempt 
charges  that  which  the  law  will  recognize  as  an  offence. 

[Lord  Campbell.  —  But  roust  not  that  charge  be  taken  in 
connection  with  the  other  alleged  in  the  same  sentence ;  viz., 
that  of  .substituting  other  tribunals  ?  and  may  not  both  the 
alleged  purposes  be  attained  by  legal  means,  as,  for  instance, 
by  Parliamentary  authority  ?] 

That  question  may  be  answered  in  the  negative  here ;  for 
the  count  charges  that  what  was  done  was  so  done  to 
induce  the  subjects  to  withdraw  *  their  differences  *  228 
from  the  adjudication  of  the  tribunals,  not  to  induce 
the  authorities  to  change  the  tribunals :  besides,  there  is  no 
statement  of  a  combination  to  get  the  tribunals  changed ; 
they  are  to  remain,  but  the  combination  is  to  withdraw  mat- 
ter from  their  recognizance. 

[Lord  Campbell.  —  Even  then  there  may  be  a  concurrent 
jurisdiction  given  to  new  and  better  tribunals.] 

Still  that  is  not  stated  to  be  done  by  the  lawful  authorities, 
but  by  the  subjects,  by  means  of  bringing  the  existing  tribu- 
nals into  hatred  and  contempt.  Such  an  allegation  is  cer- 
tainly a  sufficient  allegation  of  an  indictable  offence. 

Then  as  to  the  sixth  count :  it  is  objected  to  this  count  that 
it  does  not  describe  on  whom  the  intimidation  is  to  operate. 
It  is  not  necessary  that  it  should  do  so.  In  The  King  v. 
Eccle%^(a)  it  was  held  that  an  indictment  for  a  conspiracy 
to  impoverish  a  man  by  preventing  him  from  working  at  his 
trade  need  not  state  the  overt  acts  used  to  effect  the  intended 
mischief ;  and  Mr.  Justice  Buller  gives  as  the  reason,  that 
"  the  means  are  matter  of  evidence  to  prove  the  charge,"  but 
are  not  the  charge  itself.  The  King  v.  Sterling^  (6)  The  King 
V.  QUly  (<?)  and  The  Queen  v.  Peck  (rf)  are  to  the  same  effect. 

(a)  1  Leach,  C.  C.  274.  (6)  1  Lev.  125. 

(c)  2  B.  &  Aid.  204.  {d)  9  Ad.  &  £L  686. 
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The  intimidation  here  was  clear  ;  it  was  to  be  directed  upon 
all  who  were  opposed  to  the  purposes  of  the  defendants. 

[Lord  Campbell.  —  In  the  cases  referred  to  the  charge 
was  that  of  defrauding.     To  defraud  must  necessarily  be 
interpreted  in  a  bad  sense  ;  to  intimidate  may  be  interpreted  * 
in  a  good  sense :  it  may  be  to  defend  the  law.] 

'  That  cannot  be  so  here,  for  the  object  alleged  is  that 
*  229    of  an  attempt  to  bring  about  a  change  of  the  *  law, 
and  to  bring  it  about  by  means  of  intimidation.     That 
is  the  reverse  of  defending  the  law. 

Then,  as  to  the  form  of  the  sentence,  so  far  as  relates  to 
giving  the  recognizances :  there  is  no  error  in  this  respect. 
The  defendants  may  enter  into  the  recognizances  at  any  time 
they  please,  and  the  recognizances  will  run  for  that  time. 
The  law  may  impose  upon  any  individual  such  a  condition  as 
that  of  giving  sureties  to  keep  the  peace,  without  any  intend- 
ment arising  that  he  should  be  kept  in  prison  for  life.    If  that 
was  not  so,  no  fine  could  be  imposed,  for  the  defendant  might 
refuse  to  pay  the  fine,  and  so  would  continue  in  prison  ;  but 
that  would  be  his  fault,  and  would  be  no  necessary  conse- 
quence of  the  sentence  of  the  law.     The  date  here  is  ob- 
jected to  as  uncertain :  that  is  for  the  defendants'  benefit ; 
any  one  of  them  may  make  the  date  certain  as  to  himself 
whenever  he  thinks  fit.     The  King  v.  Wilhe%  (a)  is  in  point. 
That  is  not  a  sentence  to  enter  into  recognizances  generally, 
but  to  enter  into  them  for  the  space  of  seven  years  from  the 
expiration  of  the  twelve  calendar  months  for  which  he  was  to 
be  imprisoned.     It  cannot  be  assumed  that  the  Court  has 
required  unreasonable  securities  here,  any  more  than  it  can 
be  assumed  that  the  Court  would  impose  an  unreasonable 
fine.     The  case  where  a  sentence  of  recognizances  was  held 
irregular  is  that  of  The  King  v.  Collier ;(Ji)  but  there  the 
imprisonment  was  for  a  month,  unless  the  defendant  asked 
pardon  of  the  prosecutor,  and  inserted  an  advertisement  in  a 
public  newspaper.     The  Court  discharged  the  defendant  at 

(a)  19  St.  Tr.  1126.  (6)  1  Wils.  832. 
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the  end  of  a  month,  holding  the  rest  of  the  sentence  to  be 
Toid.    In  every  possible  way  that  case  is  distinguishable 
from  the  present ;  for  here  the  imprisonment  *  is  certain,    *  230 
and  the  defendants  may  at  any  time  enter  into  the  re- 
quired recognizances. 

To  sum  up,  therefore,  the  arguments  on  these  objections,  it 
may  be  said,  that  even  if  one  count  should  be  bad,  that  will 
not  vitiate  the  whole  proceedings.  But  all  the  counts  are 
good ;  they  state  acts  which  are  ofiTences  in  law,  for  they 
charge  unlawful  combinations  to  eflfect  purposes  which,  in 
some  instances,  are  themselves  unlawful,  and  which  in  all  are 
proposed  to  be  effected  by  means  that  are  unlawful.  The 
continuances  are  correct.  The  challenge  to  the  array  cannot 
be  supported.  The  verdict  is  not  vitiated  by  there  being  sur- 
plus findings  returned  by  the  jury,  for  these  findings  may  be 
rejected  by  the  Court.  Every  one  of  the  defendants  being 
convicted  of  some  part  of  the  charges  against  him,  an  entry 
of  acquittal  as  to  him,  because  he  was  not  found  guilty  of  the 
remaining  charges,  would  have  been  erroneous.  There  is 
nothing  to  justify  the  Court  in  saying  that  the  witnesses  were 
not  sworn,  or  that  the  judgment  is  given  on  any  bad  counts, 
or  that  the  recognizances  have  been  improperly  ordered. 
The  judgment  of  the  Court  below  is  warranted  by  the  rec- 
ord and  by  the  verdict,  and  must  therefore  be  affirmed. 

* 
Sir  T.  WUde^  Mr,  Kelly ^  and  Mr.  Hill  were  severally  heard 

in  reply,  (a) 

The  Attorney- General  did  not  wish  in  this  case  to  insist  on 
his  right  to  repljs  the  more  especially  as  no  authorities  had 
been  cited  for  the  first  time  in  the  arguments  just  concluded : 
but  on  the  part  of  the  Crown  he  protested  against  what  was 
now  done  being  drawn  into  a  precedent.  He  was  not  aware 
of  any  criminal  case  in  which  the  course  now  adopted  had 
been  permitted. 

*  Lord  Campbell. — There  is  a  case  of  Lord  Dun-   *  281 

(a)  See  ante^  p.  182  et  seq. 
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gla%  V.  The  Officers  of  State^  (a)  where  the  Crown  was  directly 
concerned,  and  yet  the  appellant  had  the  reply. 

The  Attorney- G-eneral.  —  That  is  not  a  criminal  case,  and 
cannot  therefore  be  a  direct  precedent.  The  counsel  for  the 
Crown  do  not  abandon  the  right  to  a  final  reply,  but  merely 
waive  it  in  this  instance. 

The  Lord  Chancellor  stated  that  he  had  prepared  certain 
questions  to  be  submitted  for  the  consideration  of  the  Judges. 
His  Lordship  read  them  as  follows. 

The  following  were  the  questions  put  to  the  Judges  :  — 

1.  ^^  Are  all  or  any,  and,  if  any,  which,  of  the  counts  in  the 
indictment  bad  in  law  ;  so  that  if  such  count  or  counts  stood 
alone  in  the  indictment,  no  judgment  against  the  defendants 
could  properly  be  entered  up  on  them  ? 

2.  "  Is  there  any,  and  if  any,  what,  defect  in  the  findings 
of  the  jury  upon  the  trial  of  the  said  indictment,  or  in  the 
entering  of  such  findings  ? 

8.  ^^  Is  there  any  sufficient  ground  for  reversing  the  judg- 
ment, by  reason  of  any  defect  in  the  indictment,  or  of  the 
findings,  or  entering  of  the  findings,  of  the  jury  upon  the 
said  indictment  ? 

4.  "Is  there  any  sufficient  ground  to  reverse  the  judg- 
ment, by  reason  of  the  matters  stated  in  the  pleas  in  abate- 
ment or  any  of  them,  or  the  judgments  upon  such  pleas  ? 

6.  "  Is  there  any  sufficient  ground  for  reversing  the  judg- 
ment, on  account  of  the  continuing  the  trial  in  the  vacation, 

or  of  the  order  of  the  Court  ior  that  purpose  ? 
*  232  6.  "  Is  there  any  sufficient  ground  for  reversing  the 
judgment  on  account  of  the  judgments  of  the  Court 
overruling  and  disallowing  the  challenges  to  the  array,  or 
any  or  either  of  them,  or  of  the  matters  stated  in  such  chal- 
lenges ? 

(a)  Antty  Vol.  IX.,  pp.  173,  199 ;  see  also  Drake  v.  The  Attorney- 
General,  ante^  Vol.  X.,  p.  257. 
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7.  "  Is  there  sufficient  ground  to  reverse  the  judgment,  by 
reason  of  any  defect  in  the  entry  of  continuances  from  the 
said  trial  to  the  said  15th  day  of  April,  regard  also  being  had 
to  the  appearance  of  the  defendants  on  the  said  last  mentioned 
day? 

8.  ^'  Is  there  any  sufficient  ground  to  reverse  or  vary  the 
judgment  on  account  of  the  sentences,  or  any  or  either  of 
them,  passed  on  the  respective  defendants,  regard  being 
had  particularly  to  the  recognizances  required,  and  to  the 
period  of  imprisonment  dependent  upon  the  entering  into 
such  recognizances  ? 

9.  ^^  Is  there  any  sufficient  ground  to  reverse  the  judgment 
on  account  of  the  judgments  on  the  assignments  of  error 
coram  nobis^  or  any  or  either  of  them,  or  of  the  matters  stated 
in  such  assignments  of  error,  or  any  or  either  of  them  ? 

10.  "  Is  there  any  sufficient  ground  for  reversing  the  judg- 
ment by  reason  of  its  not  containing  any  entry  as  to  the 
verdicts  of  acquittal  ? 

11.  ^^In  an  indictment  consisting  of  counts  A.,  B.,  C, 
where  the  verdict  is  guilty  of  all  generally,  and  the  counts 
A.  and  B.  are  good,  and  the  count  C.  is  bad ;  the  judgment 
being  that  the  defendant  for  the  offences  aforesaid  be  fined 
and  imprisoned  ;  which  judgment  would  be  sufficient  in  point 
of  law  if  confined  expressly  to  counts  A.  and  B. ;  can  such 
judgment  be*reversed  on  a  writ  of  error  ?  Will  it  make  any 
difference  whether  the  punishment  be  discretionary  as  above 
suggested,  or  a  punishment  fixed  by  law  ?  " 

*  The  Judges  requiring  time  to  answer  these  ques-  *  233 
tions  until  after  their  circuits,  which  were  appointed 
to  commence  the  next  day,  the  further  consideration  of  the 
case  was  adjourned  to  the  2d  of  September. 


Lord  Chief  Justice  Tindal.  —  My  Lords,  the  opimonB  of  the 
answer  to  the  first  question  will  depend  upon  *^^  ***' 
the  consideration,  whether  all  the  counts  of  the  indictment 
are  framed  with  that  proper  and  convenient  certainty,  with 
respect  to  the  substance  of  the  charge  of  conspiracy,  which 
the  law  requires ;  for,  undoubtedly,  if  any  of  such  counts  are 
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framed  in  so  loose,  uncertain,  or  inapt  a  manner,  as  that  the 
defendants  might  have  availed  themselves  of  the  insufficiency 
of  the  indictment  upon  a  demurrer,  there  is  nothing  to  pre- 
vent them  from  having  the  same  advantage  of  the  objection 
upon  a  writ  of  error.  The  crime  of  conspiracy  is  complete  if 
two,  or  more  than  two,  should  agree  to  do  an  illegal  thing ; 
that  is,  to  effect  something  in  itself  unlawful,  or  to  effect,  by 
unlawful  means,  something  which  in  itself  may  be  indiffer* 
ent  or  even  lawful.  That  it  was  an  offence  known  to  the 
common  law,  and  not  first  created  by  the  Statute  33  Edw.  1, 
is  manifest.  That  statute  speaks  of  conspiracy  as  a  terrrt  at 
that  time  well  known  to  the  law,  and  professes  only  to  be  *^  a 
definition  of  conspirators."  It  has  accordingly  been  always 
held  to  be  the  law,  that  the  gist  of  the  offence  of  conspiracy 
is  the  bare  engagement  and  association  to  break  the  law, 
whether  any  act  be  done  in  pursuance  thereof  by  the  con- 
spirators or  not.    The  Queen  v.  Best  and  Others^  (a)  and  Rex 

V.  Edwards  and  Others.  (6)  No  serious  objection  ap- 
*  234   pears  to  have  been  made  at  your  Lordships'  bar  *  against 

the  sufficiency  of  any  of  the  counts  prior  to  the  sixth. 
Indeed,  there  can  be  no  question  but  that  the  charges  con- 
tained in  the  first  five  counts  do  amount,  in  each,  to  the  legal 
offence  of  conspiracy,  and  are  sufficiently  described  therein. 
There  can  be  no  doubt  but  that  the  agreeing  of  divers  per- 
sons together  to  raise  discontent  and  disaffectioif  amongst  the 
liege  subjects  of  the  Queen  ;  to  stir  up  jealousies,  hatred,  and 
ill-will  between  different  classes  of  her  Majesty's  subjects ; 
and  especially  to  promote  amongst  her  Majesty's  subjects  in 
Ireland  feelings  of  ill-will  and  hostility  towards  her  Majesty's 
subjects  in  the  other  parts  of  the  United  Kingdom,  and 
especially  in  England ;  which  charges  are  found  in  each  of  the 
five  counts  which  first  occur  in  the  indictment,  —  do  form  a 
distinct  and  definite  charge  in  each,  against  the  several  de- 
fendants, of  an  agreement  between  them  to  do  an  illegal  act ; 
and  it  therefore  becomes  unnecessary  to  consider  the  other 
additional  objects  and  purposes  alleged  in  some  of  those  re- 
spective counts  to  have  been  comprised  within  the  scope  of 
the  agreement  of  the  several  defendants. 

(a)  Salk.  174.  (6)  S  Mod.  320. 
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With  respect,  however,  to  the  sixth  and  seventh  counts,  in 
the  form  in  which  they  stand  upon  this  record,  we  all  concur 
in  opinion  that  thev  do  not  state  the  illegal  purpose  and  de« 
sign  of  the  agreement  entered  into  between  the  defendants, 
with  such  proper  and  sufficient  certainty  as  to  lead  to  the 
necessary  conclusion  that  it  was  an  agreement  to  do  an  act  in 
violation  of  the  law.  Each  of  those  two  counts  does,  in  sub- 
stance, state  the  agreement  of  the  defendants  to  have  been 
^^to  cause  and  procure  divers  subjects  to  meet  together  in 
large  numbers,  for  the  unlawful  and  seditious  purpose  of  ob- 
taining, by  means  of  the  intimidation  to  be  thereby 
caused,  and  by  means  of  the  *  exhibition  and  demon-  *  235 
stration  of  the  great  physical  force  at  such  meetings, 
changes  in  the  government,  laws,  and  constitution  of  the 
realm."  Now,  though  it  may  be  inferred  from  this  statement, 
that  the  object  of  the  defendants  was  probably  illegal,  yet  it 
does  not  appear  to  us  to  be  so  alleged  with  sufficient  cer- 
tainty. The  word  "  intimidation  "  is  not  a  technical  word  ; 
it  is  not  vocahulum  artis^  having  a  necessary  meaning  in  a 
bad  sense  ;  it  is  a  word  in  common  use,  employed  on  this  oc- 
casion in  its  popular  sense ;  and  in  order  to  give  it  any  force, 
it  ought  at  least  to  appear  from  the  context  what  species  of 
fear  was  intended,  or  upon  whom  such  fear  was  intended  to 
operate.  But  these  counts  contain  no  intimation  whatever 
upon  what  persons  this  intimidation  was  intended  to  operate  : 
it  is  left  in  complete  uncertainty,  whether  the  intimidation 
was  directed  against  the  peaceable  inhabitants  of  the  sur- 
rounding places  ;  against  the  subjects  of  the  Queen  dwelling 
in  Ireland,  in  general ;  against  persons  in  the  exercise  of  pub- 
lic authority  there ;  or  even  against  the  legislature  of  the 
realm.  Again,  the  mere  allegation  that  these  changes  were 
to  be  obtained  by  the  exhibition  and  demonstration  of  physical 
force,  without  any  allegation  that  such  force  was  to  be  used, 
or  threatened  to  be  used,  seems  to  us  to  mean  no  more  than 
the  mere  display  of  numbers,  and  consequently  to  carry  the 
matter  no  further. 

Applying  the  same  principle  and  mode  of  reasoning  to  the 
consideration  of  the  eighth,  ninth,  and  tenth  counts  of  the  in- 
dictment, we  all  concur  in  opinion  that  the  object  and  pur- 
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pose  of  the  agreement  entered  into  by  the  defendants  and 

others,  as  disclosed  upon  those  counts,  is  an  agreement  for 

the  performance  of  an  act,  and  the  attainment  of  an  object, 

which  is  a  violation  of  the  laws  of  the  land.     We  think 

*  236    it  unnecessary  to  state  ^  reasons  in  support  of  the 

opinion,  that  an  agreement  between  the  defendants 
and  others  to  diminish  the  confidence  of  her  Majesty's  sub- 
jects in  Ireland  in  the  general  administration  of  the  law 
therein  ;  or  an  agreement  to  bring  into  hatred  and  disrepute 
the  tribunals  by  law  established  in  Ireland  for  the  adminis- 
tration  of  justice,  are  each  and  eveiy  of  them  agreements  to 
effect  purposes  in  manifest  violation  of  the  law. 

Upon  the  sufficiency  of  the  11th  count,  no  doubt  whatever 
has  been  raised. 

In  answer,  therefore,  to  the  first  question,  we  are  all  of 
opinion  that  the  sixth  and  seventh  counts  of  the  indictment, 
and  those  counts  only,  are  bad  in  law ;  so  that  if  they  stood 
alone  in  the  indictment,  no  judgment  against  the  defendants 
could  properly  be  entered  up  on  them. 

Upon  the  second  question  (^ante^  p.  281),  we  all  agree  in 
opinion  that  the  findings  of  the  jury  upon  the  first,  second, 
third,  and  fourth  counts  of  the  indictment,  are  not  support- 
able in  law.  With  respect  to  the  fii'st  and  second  counts,  — 
upon  the  ground  that  the  jury  not  only  find  the  eight  defend- 
ants to  be  guilty  of  a  joint  conspiracy  charged  in  each  of 
these  counts,  but  also  find  a  certain  number  of  those  eight 
defendants  to  have  been  guilty  of  separate  and  distinct  con- 
spiracies under  the  same  counts.  With  respect  to  the  third 
count,  —  because  they  find  three  of  the  defendants  guilty  of 
a  conspiracy  to  effect  all  the  objects  stated  ;  the  rest  of  the 
defendants,  except  Thomas  Tierney,  guilty  of  a  conspiracy  to 
effect  part  only  ;  and  Thomas  Tierney  a  still  smaller  part  of 
the  objects  mentioned  in  the  third  count.  And  a  similar 
objection,  in  point  of  principle,  applies  to  the  findings 

*  237    upon  the  fourth  *  count,  on  which  all  are  found  guilty 

of  the  whole  of  the  charge,  except  Mr.  Tierney,  who 

is  found  guilty  of  part  only.     And  the  reason  and  ground  for 

such  opinion  is  this :  That  as  each  count  of  the  indictment 

charges  one  conspiracy  or  unlawful  agreement,  and  no  more 
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than  one,  against  all  the  defendants  in  such  count,  so  the  jury 
could  find  only  one  conspiracy  or  unlawful  agreement  on 
each  separate  count ;  for  though  it  was  competent  to  the 
jury  to  find  one  conspiracy  on  each  count,  and  to  have  in- 
cluded in  that  finding  all  or  any  number  of  the  defendants, 
yet  it  was  not  competent  for  them  to  find  some  of  the  defend- 
ants guilty  of  a  conspiracy  to  effect  one  or  more  of  the 
objects  stated,  and  others  of  the  defendants  guilty  of  a  con- 
spiracy to  effect  others  of  the  objects  stated ;  because  that  is,  in 
truth,  finding  several  conspiracies,  on  a  count  which  charges 
only  one.  The  case  of  2%«  King  y.  Hempstead  (a)  is  strong 
in  support  of  this  principle,  when  applied  to  the  case  of  lar- 
ceny. The  indictment  contains  one  charge :  the  jury  can- 
not find  more  than  one. 

We  therefore  agree  that  the  findings  of  the  jury  on  the 
first  four  counts  of  the  indictment  are  not  authorized  by  law, 
and  are  incorrectly  entered  upon  the  record. 

The  third  question  (^ante^  p.  231)  does,  to  a  very  consider- 
able extent,  comprise  the  same  points  of  inquiry  as  those 
which  form  the  subject  of  the  eleventh  question  put  to  us  by 
your  Lordships ;  and  as  there  is  a  difference  of  opinion  amongst 
the  Judges,  I  beg  to  inform  your  Lordships  that  it  is  my  own 
opinion  only  that  I  now  offer  in  answer  to  this  question.  In 
order  to  arrive  at  a  satisfactory  answer  to  this  question,  it  ap- 
pears to  me  necessary  to  consider  it  as  divided  into  two 
separate  *  parts ;  namely,  first,  whether  in  the  case  of  ♦  238 
an  indictment  consisting  of  several  counts,  upon  which 
there  has  been  a  verdict  with  proper  findings,  and  a  general 
judgment  against  the  defendants,  such  judgment  shall  be 
reversed  by  reason  of  the  defect  or  insufficiency  of  one  or 
more  of  the  counts  ?  And  secondly,  upon  the  supposition 
that  all  the  counts  are  good,  but  the  findings  of  the  jury 
defective  as  to  some  of  them,  whether  a  reversal  of  such 
judgment  shall  take  place  by  reason  of  such  insufficient  find- 
ings ?  And  in  answer  to  the  first  branch  of  this  inquiry,  I 
conceive  it  to  be  the  law,  that  in  the  case  of  an  indictment, 
if  there  be  one  good  count  in  an  indictment,  upon  which  the 

(a)  B.  &  B.  Cro.  Cas.  844. 
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defendants  have  been  declared  guilty  by  proper  findings  on 
the  record,  and  a  judgment  given  for  the  Crown,  imposing  a 
sentence  authorized  by  law  to  be  awarded  in  respect  of  the 
particular  offence,  that  such  judgment  cannot  be  reversed  by 
a  writ  of  error,  by  reason  of  one  or  more  of  the  counts  in 
the  indictment  being  bad  in  point  of  law.  In  a  civil  action 
indeed,  if  the  same  state  of  facts  be  supposed ;  that  is,  one 
count  in  the  declaration  'good  in  law,  and  others  bad  ;  a  ver- 
dict finding  general  damages  against  the  defendant  upon  all 
the  counts ;  and  a  judgment  upon  the  whole  record  for  the 
plaintiff;  the  whole  judgment  would  undoubtedly  be  reversed 
upon  a  writ  of  error,  and  a  venire  de  novo  awarded.^  Be- 
cause, in  that  case,  the  judgment  is  for  damages,  which  are 
given  as  well  upon  the  bad  count  as  the  good ;  the  jury  hav- 
ing no  power  to  find  a  verdict  for  the  plaintiff*  upon  any  one 
count,  without  finding,  in  contemplation  of  law,  some  dam- 
ages also  upon  that  count ;  so  that  the  whole  amount  of  the 
damages  found  must  be  the  aggregate  of  the  separate  sums 

found  upon  the  good  and  bad  counts  together,  and  the 
*  239    Court  cannot  see  how  much  *  arises  from  the  good 

count  and  how  much  from  the  bad.  Of  necessity, 
therefore,  and  to  do  justice  between  the  parties,  and  in  order 
to  ascertain  the  real  damages  sustained  by  the  plaintiff  upon 
the  good  count,  the  judgment  must  be  set  aside.  No  judg- 
ment of  a  Court  can  be  given  on  an  uncertain  verdict ;  and 
the  verdict  becomes  uncertain  the  moment  the  damages  or 
any  part  of  them  are  referrible  to  a  bad  count.  But  this  rule 
has  always  been  thought  productive  of  great  inconvenience 
even  in  civil  cases,  and  has  been  described  by  Lord  Mans- 
field ^^as  so  inconvenient  and  ill-founded  a  rule,  that 
he  exceedingly  lamented  it  should  ever  have  been  estab- 
lished." (a)  And  in  another  case,  the  same  eminent  person 
di-aws  the  distinction  between  civil  suits  and  criminal  pro- 
ceedings, laying  it  down  broadly,  ^^  that  in  criminal  cases  the 
rule  is,  that  if  there  is  any  one  count  to  support  the  verdict 

(a)  Grant  v.  Astle,  DongL  730. 

^  See  Glamorganshire  Canal  Co.  v,  Blakemore,  1  01.  &  Fin.  262,  276 
and  note  (1). 

[  206  ] 


O'CONNELL  V.  THE  QUEBN,  *[]289 

it  shall  stand  good,  notwithstanding  all  the  rest  are  bad ; "  (a) 
a  distinction  which  had  already  been  laid  down  by  the  Court 
of  Queen's  Bench  in  the  case  of  Bex  v.  Benfield  and  An- 
other^ (i)  *^  that  the  reason  of  the  rule  which  obtains  in  civil 
actions  does  not  hold  in  indictments  or  informations ; "  and 
^*  that  if  part  of  the  charge  in  one  of  the  counts  had  not  been 
the  ground  of  an  indictment,  it  would  only  go  towards  les- 
sening the  punishment,  and  would  not  be  a  sufficient  reason 
for  arresting  the  judgment.''  Indeed  it  is  manifest,  without 
looking  for  any  authority  for  the  purpose,  that  there  is  no 
analogy  whatever  between  the  two  cases.  In  criminal  pro- 
ceedings the  jurors  have  no  other  question  before  them  than 
whether  the  prisoner  is  guilty  or  not  guilty  of  the  charge  in 
the  indictment;  no  other  duty  to  perform  but  that 
*  of  pronouncing  him  to  be  the  one  or  the  other.  They  *  240 
have  no  concern  whatever  with  assessing  or  awarding 
the  punishment.  It  is  the  province  of  the  Court  to  pass  sen- 
tence on  the  whole  or  on  part  of  the  record  as  the  law 
requires ;  either  a  fixed  punishment,  if  any  statute  has  so  di- 
rected, or  if  a  discretionary  punishment  is  given  by  law,  such 
measure  of  punishment  as  under  the  particular  circumstances 
the  defendant  ought  to  receive.  The  uncertainty  and  con- 
fusion which  arise  in  civil  suits,  from  a  general  verdict  in  a 
civil  action  where  one  of  the  counts  cannot  be  supported,  can 
never  arise  in  a  criminal  proceeding.  There  is  one  count  that 
is  good,  one  verdict  upon  which  the  defendant  is  found  guilty, 
and  one  sentence  of  the  punishment  awarded  by  law ;  either 
a  certain  punishment,  or  a  discretionary  punishment,  accord- 
ing as  the  one  or  the  other  is  called  for  by  the  law ;  but 
where  discretionary,  a  punishment  fixed  and  ascertained  by 
the  Judge  who  tried  the  cause,  or  by  the  Court  of  King's 
Bench,  before  which  Court  the  defendant  is  brought  to  re- 
ceive his  sentence. 

In  the  nature  of  the  thing  itself,  therefore,  there  seems  no 
reason  or  principle  upon  which  the  judgment  in  a  criminal 
case  should  be  reversed  upon  a  writ  of  error,  by  reason  of  the 

(a)  Peake  v.  Oldham,  Cowp.  276. 
\b)  2  Borr.  986. 
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defectiveness  of  one  count.  In  cases  of  felony,  where  the 
indictment  contains  several  counts,  —  a  proceeding  altogether 
unknown  to  ancient  times,  —  it  is  well  known  in  practice 
that  the  various  counts  have  been  introduced,  not  for  the 
purpose  of  charging  the  prisoner  with  divers  and  distinct 
felonies,  but  for  the  purpose  of  meeting  any  difficulty 
which  might  arise  on  the  trial  from  the  misdescription 
of  the  offence  in  a  single  count.  An  example  of  daily  re- 
currence will  make  the  point  clear :  in  an  indictment 
*  241  for  cutting  and  wounding,  under  the  Statute  *  1st 
Vict.,  c.  85,  the  indictment  ordinarily  contains  two 
counts  at  the  least;  one  stating  the  intent  to  have  been 
to  disable,  another  to  do  grievous  bodily  harm.  But  the 
only  object  of  the  prosecutor  in  making  this  double  state- 
ment is,  that  as  the  charge  may  take  a  different  complexion 
and  character  from  the  evidence  at  the  trial,  the  chance  of 
the  offender's  escape  by  the  misdescription  of  the  offence  may 
be  avoided.  In  no  case,  however,  was  it  ever  known  in 
practice  that  the  two  counts  of  the  indictment  contained  two 
different  charges  of  felonious  cuttings  and  woundings ;  but 
one  corpus  delicti  only,  under  two  different  descriptions. 
And  if  the  prosecutor  in  any  charge  of  felony  should  offer 
evidence  tending  to  prove  two  distinct  charges  of  felony,  he 
would  be  stopped  immediately  by  the  presiding  Judge,  and 
directed  to  make  his  election  upon  which  single  charge  of 
felony  he  intended  to  proceed.  Now,  suppose  in  the  case 
last  put,  of  the  two  counts  for  the  same  offence,  a  general 
verdict  of  guilty,  a  sentence  of  imprisonment  with  hard  labour 
for  twelve  calendar  months  (which  is  a  discretionary  punish- 
ment), and  after  the  sentence  passed,  it  should  be  discovered 
that  one  of  the  counts  in  the  indictment  was  defective,  in 
consequence  of  the  omission  of  some  necessary  averment,  and 
a  writ  of  error  should  be  brought ;  it  would  surely  be  against 
all  principle  both  of  law  and  reason  (for  as  to  any  decision  in 
support  of  such  a  doctrine,  none  can  be  found)  that  the 
judgment  should  be  reversed,  and  the  party  who  had  been 
convicted  on  the  indictment  discharged  from  all  punishment 
for  his  offence. 

It  must,  indeed,  be  conceded,  that  the  practice  in  the  case 
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of  a  prosecution  for  a  misdemeanoxir,  so  far  differs  from  that 
in  a  prosecution  for  felony,  that  there  may  be  (though 
it  is  not  usually  the  case)  several  counts  *  for  distinct  *  242 
offences  contained  in  one  and  the  same  indictment.  In 
that  case,  the  prosecutor  is  not  always'put  to  his  election,  as 
in  the  case  of  felony ;  but  the  trial  may  proceed,  and  the 
sentence  may  be  passed,  for  several  offences  distinct  from 
each  other.  But  the  consequences,  so  far  as  relates  to  the 
present  subject  of  inquiry,  appear  to  be  the  same,  both  in  the 
charge  for  felony  and  the  charge  for  misdemeanour.  The  mo- 
ment the  discretionary  punishment  is  pronounced  by  the 
Judge,  whether  it  be  upon  a  single  offence  described  differ- 
ently in  various  counts  of  the  indictment,  or  for  divers  and 
distinct  misdemeanours  charged  in  different  counts,  that  dis- 
cretionary punishment,  so  awarded  by  the  Judge,  ^stands  in 
the  place  of  the  fixed  punishment  in  the  case  of  the  felony. 
And  the  Court  of  Error  has  no  more  right  to  presume  or  to 
intend  that  any  part  of  the  discretionary  punishment  in  the 
case  of  misdemeanour,  has  been  awarded  in  respect  of  an  in- 
sufficient count,  than  in  the  case  of  felony  to  presimie  that 
the  fixed  punishment  has  been  given  upon  a  defective  count, 
where  there  is  a  valid  count  to  support  it. 

It  was  urged  at  your  Lordships'  bar,  that  aU  the  instances 
which  have  been  brought  forward  in  support  of  the  propo- 
sition that  one  good  count  will  support  a  general  judgment 
upon  an  indictment  in  which  there  are  also  bad  counts,  are 
cases  in  which  there  was  a  motion  in  arrest  of  judgment,  — 
not  cases  where  a  writ  of  error  has  been  brought.  This  may 
be  true ;  for,  so  far  as  can  be  ascertained,  there  is  no  single 
instance  in  which  a  writ  of  error  has  been  ever  brought  to 
reverse  a  judgment  upon  an  indictment  upon  this  ground  of 
objection.  But  the  very  circumstance  of  the  refusal  by  the 
Court  to  arrest  the  judgment,  where  such  arrest  has 
been  prayed  on  the  ground  of  some  defective  *  count  *  243 
appearing  on  the  record,  and  the  assigning  by  the 
Court,  as  the  reason  for  such  refusal,  that  there  was  one 
good  count  upon  which  the  judgment  might  be  entered  up, 
affords  the  strongest  argument  that  they  thought  the  judg- 
ment, when  entered  up,  was  irreversible  upon  a  writ  of  error. 

VOL.  XI.  14  [  209  ] 
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For  such  answer  would  not  otherwise  have  been  given:  it 
could  have  bad  no  otber  effect  tban  to  mislead  tbe  prosecutor, 
if  tbe  Court  was  sensible  at  tbe  time  that  tbe  judgment, 
wben  entered  up,  migbt  afterwards  be  reversed  by  a  Court  of 
Error.  It  is  surely  impossible  tbat  tbe  Judges  could  bave 
pronounced  tbe  opinion  in  The  King  v.  Fuller  (a)  if  tbey  bad 
not  been  fully  satisfied  tbat  tbe  objection  was  unavailable  in 
any  stage  of  tbe  proceedings. 

It  bas  been  objected,  bowever,  on  tbe  part  of  tbe  plaintifb 
in  error,  tbat  to  allow  tbe  judgment  to  stand,  wbilst  tbere 
remained  a  defective  count  upon  tbe  face  of  tbe  record,  would 
expose  tbe  defendants  to  some  bardsbip  or  inconvenience. 
And  tbe  two  instances  wbich  bave  been  advanced  in  ai^u- 
ment,  bave  been,  first,  tbe  difficulty  of  availing  tbemselves  of 
tbe  judgment  upon  tbe  present  indictment,  as  a  bar  to  a 
second  prosecution  for  tbe  same  offence ;  and,  secondly,  tbe 
possible  difficulty  of  availing  tbemselves  of  a  pardon  granted 
as  to  tbe  offence  contained  in  one  of  tbe  counts  of  tbe  indict- 
ment. If  eitber  of  tbese  consequences  sbould  really  follow 
from  bolding  tbe  present  judgment  to  be  irreversible,  I  sbould 
pause  long  before  I  adopted  tbe  conclusion  at  wbicb  I  bave  at 
present  arrived.  But  I  cannot,  upon  tbe  best  consideration, 
bring  myself  to  tbe  opinion  tbat  any  sucb  difficulty  really 

exists.  For  as  to  tbe  plea  of  atUrefoii  convict^  in  wbat- 
*244   ever  form  tbe  judgment  is  entered  up  *on  tbe  first 

indictment,  wbetber  generally  upon  all  tbe  counts 
of  tbe  indictment,  or  specially  on  tbe  good  count  only,  it  is 
not  a  circumstance  wbicb  would  in  any  way  affect  tbe  de- 
fendants' security.  Tbe  question  upon  tbe  plea  of  autrefois 
convict  would  not  turn  upon  tbe  frame  of  tbe  former  indict- 
ment or  judgment,  but  upon  tbe  identity  of  tbe  present 
offence  for  wbicb  tbe  defendants  were  tben  upon  trial,  with 
tbe  offence  for  wbicb  tbey  were  formerly  tried  and  convicted. 
It  would  be  a  question  of  evidence  only,  wbetber  tbe  corpus 
delicti  was  tbe  same  in  botb  cases ;  for  undoubtedly  tbe  former 
conviction,  bowever  entered  up,  would  be  a  valid  conviction 
until  reversed  by  a  writ  of  error.  And  as  to  tbe  objection 
tbat  a  difficulty  would  be  tbrown  upon  tbe  defendants,  in 

(a)  1  Bos.  &  Pall.  184. 
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case  a  pardon  should  -be  granted  with  respect  to  the  offences 
contained  in  those  counts  which  were  confessedly  valid,  and 
not  extending  to  the  offences  in  the  other  counts,  it  may  be 
answered,  that  no  instance  can  be  found  of  a  pardon  granted 
after  a  judgment  which  does  not  recite  the  indictment  and 
the  conviction;  indeed,  in  the  case  of  felony,  the  pardon 
would  be  void  without  such  recital ;  (a)  and  if  it  is  possible 
to  suppose  the  case  to  happen,  that  after  such  recital  the 
Crown  should  pardon  not  the  whole  of  the  offence  in  the  in- 
dictment, but  the  offence  contained  in  the  valid  counts  only, 
there  can  be  no  doubt  whatever  but  that  the  Court  before 
whom  the  prisoners  were  brought  to  take  the  benefit  of  the 
pardon  would  discharge  them  altogether,  when  nothing  ap- 
peared excepted  from  the  pardon  but  the  offences  described 
in  counts  untenable  in  law.  I  do  not,  therefore,  see  any 
objection,  on  reason  or  principle,  to  the  holding,  as  I  conceive 
the  law  to  be,  that  the  judgment  proceeds,  in  the  case  sup- 
posed, upon  the  good  count  in  the  indictment,  and 
upon  the  *  good  count  only ;  and  there  is  certainly  no  *  245 
authority  against  this  position.  The  inference  to  be 
drawn  from  the  case  of  Young  and  Others  v.  The  King  (in 
error),  (ft)  is  strong  in  support  of  this  doctrine ;  and  if  the 
judgment  proceeds  upon  the  gctod  count  only,  the  whole  diffi- 
culty is  at  an  end. 

My  Lords,  with  respect  to  the  second  branch  of  inquiry 
under  this  third  question,  it  will  not  be  necessary  to  trouble 
your  Lordships  at  any  length.  The  effect  of  a  bad  finding 
upon  a  good  count  is  in  reality  the  same  as  no  finding  at  all. 
If  the  finding  is  not  such  as  to  be  sufficient  to  connect  the 
defendants  with  the  offence  charged  in  any  particular  count, 
the  effect,  as  to  them,  must  be  the  same  as  if  such  count  did 
not  appear  in  the  indictment.  A  bad  finding  on  a  good 
count,  and  a  good  finding  on  a  bad  count,  appear  to  me  to 
stand  upon  the  same  footing  with  respect  to  the  validity  of  a 
judgment  signed  generally  on  the  whole  record ;  that  is,  that 
in  legal  presumption,  no  part  of  the  judgment  can  be  held  to 
rest  upon  the  one  or  upon  the  other. 

(a)  2  Hawk.  P.  C,  c.  87,  §  8.  (6)  8  T.  R.  98. 
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And  for  these  reasons,  I  offer  it  as  my  humble  opinion, 
in  answer  to  the  third  question,  that  there  is  no  sufficient 
ground  for  reversing  the  judgment  by  reason  of  any  defect  in 
the  indictment,  or  of  the  findings,  or  entering  of  the  findings, 
of  the  jury  upon  the  said  indictment. 

To  the  fourth  question  (^antcy  p.  231),  I  am  requested  by 
my  brethren  to  say  that  we  all  agree  that  the  judgment  ought 
not  to  be  reversed  by  reason  of  the  matters  stated  in  the 
pleas  in  abatement,  or  the  judgment  thereon.  It  appears  to 
be  sufficient  to  say,  that  the  law  requires  a  plea  in  abate- 
ment, which  is  a  dilatory  plea,  to  be  pleaded  with  cer- 
*  246  tainty,  (a)  or,  as  it  is  expressed,  (6)  *  "  with  precise 
and  strict  exactness,"  or,  as  it  is  laid  down  in  Chetham 
V.  Sleighy  (c)  "  it  ought  to  be  certain  to  every  intent ; "  and 
as  this  is  the  rule  in  a  civil  action,  at  least  the  same  degree  of 
precision  and  strict  exactness  is  necessary  in  a  plea  in  abate- 
ment to  any  proceeding  at  the  suit  of  the  Crown.  But  in 
the  present  case  the  plea  fails  in  precision  in  many  particulars. 
The  names  of  the  unsworn  witnesses  upon  whose  evidence 
the  bill  is  alleged  to  have  been  found  are  not  given  in  the 
plea ;  there  is  no  averment  that  the  bill  was  not  found  upon 
the  evidence  of  other  witnesses  who  were  sworn,  besides  those 
who  are  alleged  to  have  been  examined  without  being  sworn ; 
and  lastly,  for  any  thing  that  appears  to  the  contrary  in  the 
plea  in  abatement,  the  four  witnesses  upon  whose  evidence 
the  bill  was  found  a  true  bill,  might  have  been  authorized  by 
law  to  give  their  evidence  upon  affirmation  instead  of  upon 
oath.    The  pleas  consequently  are  bad. 

The  facts  upon  which  the  fifth  question  (^ante^  p.  231) 
arises  are  these:  The  venire  was  made  returnable  on  the 
15th  of  January ;  the  cause  was  therefore  properly  continued 
until  that  day,  being  a  day  in  Hilary  term.  Before  the 
arrival  of  that  day,  however,  the  Court  made  an  order  that 
the  issues  joined  should  be  tried  at  the  bar  of  the  Court ; 
which  must  be  understood  to  be  a  trial  upon  the  15th  of 
January,  the  day  for  which  the  jury  were  summoned,  and 

(o)  Co.  Litt.  803.  (b)  Lutw.  14. 

(c)  1  Lev.  67: 
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which  indeed  appears  conclusively  to  be  the  day  fixed  for  the 
trial,  from  the  terms  of  the  order  itself.  But  before  that  day 
arrives,  namely,  on  Saturday,  the  13th  of  January,  the  order 
is  made  by  the  Court  (a)  which  is  the  subject  of  the  present 
question.  The  objection  taken  is,  that  the  order  is  condi- 
tional only,  and  that  it  is  not  for  the  appointment  but 
*  for  the  continuation  only  of  the  trial.  But  the  order  *  247 
appears  to  us  to  be  clearly  within  the  scope  and  inten- 
tion of  the  Act,  and  to  be  well  warranted  by  the  powers 
thereby  conferred  on  the  Court.  The  statute  warrants  the 
Court  in  appointing  such  day  or  days  as  it  shall  think  fit ; 
and  the  condition,  as  it  is  termed,  upon  which  this  particular 
order  is  made  is  not  a  condition  precedent,  so  as  to  make  it 
uncertain  whether  the  Court  intended  to  exercise  the  power 
or  not,  but  merely  a  condition  implied  in  the  very  nature  of 
an  absolute  appointment ;  namely,  a  condition  that  it  would 
not  be  used  if  found  unnecessary.  If  the  Court  had  ap- 
pointed four  days  for  a  trial  at  bar,  and  added  the  words,  ^^  if 
the  same  shall  be  necessary  for  that  purpose,"  no  one  could 
reasonably  object  that  this  condition  imported  any  extension 
of  the  powers  given  by  the  Act ;  and  the  order  made  in  the 
present  case  in  effect  imports  no  more.  And  as  to  the  ap- 
pointment being  made  for  the  continuation  of  the  trial  only, 
a  power  to  make  such  order  is  necessarily  included  within  the 
authority  given  by  the  statute.  If  the  Court  may  appoint  the 
whole  trial  in  vacation,  may  it  not  so  appoint  part  likewise  ? 
**  Omne  majus  continet  in  se  minus."  The  trial,  therefore, 
appears  to  have  been  properly  continued  in  vacation,  and  the 
order  was  sufficient  for  that  purpose ;  and  it  is  the  opinion  of 
all  ber  Majesty's  Judges  that  this  question  is  to  be  answered 
in  the  negative. 

The  answer  to  the  sixth  question  (an^,  p.  232)  will  de- 
pend upon  the  principle  on  which  the  law  allows  a  challenge 
to  the  array  of  the  panel  of  a  jury.  The  only  ground  upon 
which  the  challenge  to  the  array  is  allowed  by  the  Eng- 
lish law  is  the  unindifferency  or  default  of  the  sheriff. 
But  no  want  of  indifferency  in  *  the  sheriff,  nor  any    *  248 

(a)  See  antet  p.  166. 
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default  in  him  or  his  officers,  was  assigned  for  the  cause 
of  challenge  upon  this  occasion. 

The  array  of  the  panel  is  challenged  in  this  case  upon  the 
ground  that  the  general  list  from  which  the  jurors'  book  is 
made  up  had  not  been  completed  in  every  respect  in  con- 
formity with  the  requisites  of  the  statute,  but  that,  on  the 
contrary,  the  names  of  fifty-nine  persons  duly  qualified  to 
serve  on  the  jury  for  the  county  of  the  city  of  Dublin  were 
omitted  from  the  general  list,  and  froni  the  special  jurors' 
book  of  the  said  county ;  but  the  challenge  contains  no  accu- 
sation against  the  sheriff  or  any  of  his  subordinate  officers. 
The  challenge  by  each  of  the  defendants  alleges  indeed, 
"  that  a  list  purporting  to  be  a  general  list  was  illegally  and 
fraudulently  made  out,  by  some  person  or  persons  unknown ; " 
and  the  challenge  by  Mr,  Steele  states  further,  "that  the 
names  were  left  out  for  the  purpose  and  with  the  intent  of 
prejudicing  the  said  Thomas  Steele  in  this  cause,  by  some 
person  or  persons  unknown ;  '*  but  neither  in  the  one  case 
nor  in  the  other  is  there  the  most  distant  suggestion  that  the 
sheriff  is  in  fault.  The  sheriff,  therefore,  being  neither  unin- 
different  nor  in  default,  the  principle  upon  which  the  chal- 
lenge to  the  array  is  given  by  law  does  not  apply  to  the 
present  case.  The  statute  has,  in  fact,  taken  from  the  sheriff 
that  duty  of  selecting  jurymen  which  the  ancient  law  imposed 
upon  him,  and  has  substituted  instead  a  new  machinery,  in 
the  hands  of  certain  officers,  by  whom  the  list  is  to  be  pre- 
pared for  the  sheriffs  use.  If  the  sheriff,  when  the  juroi-s* 
book  was  furnished  to  him,  had  acted  improperly  in  selecting 
the  names  of  the  jury  from  the  book,  such  misconduct  would 
have  been  a  good  cause  of  challenge  to  the  array  ;  but  that 
which  is  really  complained  of  is,  that  the  material  of  the  book 
out  of  which  the  jury  is  selected  by  the  sheriff,  and  for 
*  249  which  the  sheriff  is  not  *  responsible,  has  been  improp- 
erly composed.  It  is  not,  therefore,  a  ground  of  chal- 
lenge to  the  array.  And  further,  it  is  manifest  that  no  object 
or  advantage  could  have  been  gained  if  the  challenge  had 
been  allowed ;  for  if  the  challenge  had  been  allowed,  the  jiiry 
process  would  have  been  directed  to  some  other  officer,  who 
would  have  been  obliged  to  choose  his  jury  out  of  the  very 
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same  special  jurors'  book  as  that  which  the  sheriff  had  acted 
on,  for  DO  other  was  in  existence.  The  same  objection  might 
i^ain  be  made  to  the  jury  panel  secondly  returned,  and  so 
toties  qiioties  ;  so  that  the  granting  of  this  challenge  would,  in 
effect,  amount  to  the  preventing  the  case  from  being  brought 
to  trial  at  all.  The  very  same  difficulty  might  occur  in  Eng- 
land, if,  through  accident,  carelessness,  or  design,  a  single 
jury-list,  directed  to  be  returned  by  the  overseers  of  any 
parish  within  the  county,  were  not  handed  over  to  the  clerk 
of  the  peace,  or  if  a  single  name  should  have  been  omitted  in 
any  list  actually  delivered  to  the  clerk  of  the  peace.  The 
jury-book  must  necessarily,  in  either  case,  be  deficiently  made 
up.  But  if  such  deficiency  were  allowed  to  be  a  ground  of 
challenge  to  the  array,  the  business  of  every  assize  in  the 
kingdom  might  effectually  be  stopped.  That  there  must  be 
some  mode  of  relief  for  an  injury  occasioned  by  such  non- 
observance  of  the  directions  of  an  Act  of  Parliament  is  un- 
deniable ;  but  the  only  question  before  us  is.  Whether  it  is 
the  ground  of  challenge  to  the  array  ?  and  we  all  agree  in 
thinking  it  is  not,  and  therefore  we  answer  this  question  in 
the  negative. 

As  to  the  seventh  question  (ante^  p.  282) :  The  only  mode 
of  continuing  a  cause  after  the  return  of  the  jury  process  is, 
either  by  an  adjournment  to  a  future  day,  if  the  Court  should 
not  meet  for  business  on  the  day  previously  fixed,  or 
by  an  entry  of  Cur,  adv.  vtUty  if  the  *  Court  should  *  260 
meet  to  give  judgment,  but  should  require  time  for 
fiurther  consideration.  (See  instances  in  1  Report)  ;  (a)  nor 
has  the  law  provided  itself  with  any  other  form  of  continu- 
ance in  that  stage  of  the  cause.  The  question,  therefore,  is. 
Whether  either  of  those  forms  is  applicable  to  the  present 
case,  as  it  then  stood?  The  case  stood  under  very  peculiar 
circumstances.  A  trial  at  bar  had  taken  place  in  vacation 
time,  under  the  Statute  1  &  2  Will.  4,  c.  31.  But  that 
statute  enacts,  that  the  time  appointed  for  the  trial  at  bar, 
if  in  vacation,  ^^  shall,  for  the  purpose  of  such  trial,  be  deemed 
and  taken  to  be  a  part  of  the  preceding  term."    It  was  to  be  a 

(a)  Case  of  Alton  Woods,  1  Co.  Rep.  pp.  87,  88. 
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day  in  tenn  for  the  trial,  not  a  day  in  term  for  the  giving  of 
judgment,  or  any  other  purpose.  It  is  obvious,  therefore, 
that  neither  of  the  forms  of  continuing  the  cause  in  Court, 
which  are  above  adverted  to,  could  apply  to  a  cause  so  cir- 
cumstanced. An  adjournment  of  a  Court  which  was  consti- 
tuted for  trial  only,  after  the  trial  was  completed,  to  the  first 
day  of  the  ensuing  term,  when  the  Court  would  by  law  sit 
for  other  and  different  purposes,  would  be  absurd  on  the  face 
of  it ;  and  an  entry  of  Curia  adv.  vtUty  by  a  Court  which  had 
never  met  and  never  could  meet  to  give  judgment,  would  be 
equally  unreasonable.  The  same  answer  applies  to  the  want 
of  a  dies  datus^  as  objected  to  at  your  Lordships'  bar.  It 
never  could  be  the  intention  of  the  statute  that  all  proceed- 
ings should  cease  and  become  useless  in  matters  both  civil 
and  criminal,  by  reason  of  the  impossibility  introduced  by 
the  statute  itself  of  compl3dng  with  that  requisition  of  the 
common  law  that  the  cause  should  be  kept  alive  by  a  con- 
tinuance from  term  to  term ;  and  the  question,  therefore,  is, 
whether  the  statute  itself  does  not,  by  its  own  necessary 

opexation,  continue  the  cause  over  to  the  following 
*  251    term  ?    *  We  think  such  is  the  necessary  operation  of 

the  statute,  and  that,  under  the  circumstances  which 
took  place,  there  was,  in  effect,  a  Parliamentary  continuance 
of  the  cause.  In  the  view  of  the  case  which  we  entertain,  we 
think  there  is  no  occasion  to  consider  whether  a  discontinu- 
ance would  or  would  not  have  been  cured  by  the  appearance 
of  the  defendants  on  the  15th  April,  because  we  all  concur  in 
opinion  that  no  discontinuance  did  in  fact  take  place. 

As  to  the  eighth  question  (jante^  p.  232)  :  We  see  no  ground 
for  varying  the  judgment  on  account  of  the  sentences.  The 
only  diJB&culty  that  has  been  suggested  on  this  part  of  the 
case,  arises  upon  the  form  of  the  order  for  entering  into 
the  recognizance,  with  respect  to  the  time  at  which  the  term 
of  seven  years  is  to  commence.  The  question  is,  whether 
such  order  is  against  the  law ;  no  other  question  can  be 
raised  upon  a  writ  of  error.  There  is  nothing  upon  this 
record  to  show  that  the  recognizance  ordered  is  illegal ;  for 
unless  it  appears  that  it  would  be  manifestly  unreasonable,  as 
to  the  sum  fixed,  or  as  to  the  time  for  which  it  is  required, 
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uoder  any  possible  state  of  circumstances,  a  Court  of  Error 
has  no  authority  to  interfere.  The  defendants  have  under 
this  sentence  the  power  to  enter  into  the  recognizances  irir 
9tanter^  and  thereby  shorten  the  term  for  the  suretyship  to 
six  years  after  the  imprisonment  has  ended ;  and  it  is  to  be 
presumed,  that  when  this  sentence  was  passed,  the  Court 
below  formed  a  proper  judgment  of  the  situation,  means,  and 
circumstances  of  the  several  defendants,  so  as  to  enable  them 
to  provide  sureties  in  the  amount  directed. 

The  arg^ument  of  Lord  Chief  Justice  Wn4M0T,  in  Wilkes  v. 
The  King  (in  error),  (a)  is  strong  to  show  there  can 
be  no  illegality  in  an  order  for  a  recognizance  *to  *252 
conmience  after  a  term  of  imprisonment  which  is  in 
itself  uncertain,  being  dependent  on  the  payment  of  a  fine  ; 
and  this  goes  far  to  remove  any  question  as  to  the  illegality 
of  the  present  order. 

We  aU  agree,  therefore,  in  thinking  the  eighth  question 
proposed  by  your  Lordships  is  to  be  answered  in  the  nega- 
tive. 

As  to  the  ninth  question  QanUj  p.  282) :  The  errors  in  fact 
assigned  in  the  writs  of  error  coram  nobis  by  each  of  the 
defendants  (except  Thomas  Steele)  were  the  same ;  viz.,  that 
the  bill  of  indictment  was  found  and  returned  a  true  bill  by 
the  grand  jury,  upon  the  evidence  of  divers  witnesses,  whose 
names  are  enumerated,  and  of  no  other  persons;  and  that 
these  witnesses,  previous  to  their  examination  before  the 
grand  jury,  were  not  sworn  in  the  Court  of  Queen's  Bench, 
as  required  by  the  56th  Geo.  8,  c.  87 ;  nor  lawfully  bound, 
by  affirmation  or  declaration,  to  give  true  evidence  before  the 
said  grand  jury.  In  the  case  of  the  writ  of  error  coram  nobis^ 
brought  by  the  defendant,  Thomas  Steele,  the  error  assigned 
was  this,  that  the  indictment  was  not  found  in  the  manner 
reqiured  by  the  Statute  1  &  2  Vict.  c.  87,  inasmuch  as  that, 
in  stating  on  the  back  of  the  said  alleged  bill  of  indictment 
the  names  of  witnesses  who  had  been  sworn,  &c.,  neither  the 
foreman  nor  any  other  member  of  the  grand  jury  did  au- 
thenticate by  his  signature  or  initials,  as  is  required  by  the 

(a)  Wihnot'8  Notes  of  Opmions  and  Judgments,  322. 
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statute,  that  the  said  witnesses,  or  any  of  them,  had  been 
sworn,  or  made  affirmation  or  declaration  ;  nor  that  no  other 
witnesses,  save  those  named  in  the  assignment  of  errors,  were 
so  sworn  or  affirmed,  or  examined  before  them. 

My  Lords,  with  respect  to  the  assignment  of  errors  in  fact, 
grounded  on  the  non-compliance  with  the  Statute  56 

*  253    Geo.  3,  the  answer  appears  to  us  to  be,  that  *  the  sub- 

sequent Statute  1  &  2  Vict.  c.  37,  operates  as  a  virtual 
repeal  of  the  former,  as  well  in  the  Court  of  Queen's  Bench 
as  in  other  Courts  of  Criminal  Jurisdiction  in  Ireland. 

If  the  question  had  been  res  integra,  a  doubt  might,  per- 
haps, have  been  entertained,  upon  the  construction  of  the 
statute,  whether  the  Court  of  Queen's  Bench  and  the  Com- 
mission Court  of  Dublin  had  not  been  omitted  in  it  by  mis- 
take. We  know,  however,  that  the  judgment  of  the  Irish 
Judges,  &om  the  time  of  passing  the  Act,  after  deliberate 
consideration,  has  in  several  instances  declared  the  practice 
which  is  now  objected  to,  to  be  in  conformity  with  the  law, 
and  that  the  practice  of  swearing  witnesses  has  been  in  ac- 
cordance with  such  opinion  of  the  Judges ;  and  as  there  are, 
undoubtedly,  words  in  the  statute  which  will  well  warrant 
this  construction,  we  think  such  decision  of  the  Irish  Judges 
ought  to  be  supported. 

The  later  statute  recites  the  Act  56  Geo.  3,  which  applies 
in  terms  to  the  returning  biUs  of  indictment  by  ^^  any  grand 
jury  in  Ireland,"  and  then  recites  the  inconvenience  by  the 
administration  of  the  oath  in  Court ;  that  is,  in  terms  as 
general  as  the  former,  in  every  Court  in  the  kingdom.  From 
the  preamble,  therefore,  it  might  well  be  expected  that  the 
alteration  about  to  be  enacted  would  be  general  and  without 
exception ;  the  enacting  words  are  accordingly,  ^*  that  in  all 
cases  where  bills  of  indictment  are  to  be  laid  before  grand 
juries  in  Ireland  for  their  consideration,  the  clerk  of  the 
Crown  at  the  assizes,  and  clerk  of  the  peace  at  quarter  ses- 
sions, shall  make  the  indorsement  thereon  directed.  To  give 
this  enactment  its  full  force,  that  is,  to  make  it  apply  to  all 
cases,  those  particular  officers  must  be  held  to  be  named  only 
in  the  way  of  examples  or  instances  of  the  proper 

*  254    officers,  *  in  those  particular  Courts,  who  are  to  make 
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the  indorsement;  not  to  be  named  by  way  of  restraining 
the  general  application  of  the  statute  to  those  Courts  only, 
where  the  officers  of  that  precise  description  are  found.  It 
certainly  would  be  a  very  singular  and  anomalous  mode  of 
introducing  a  restraint  upon  the  general  words  of  a  beneficial 
and  remedial  Act. 

The  clerk  of  the  Crown  in  the  Court  of  Queen's  Bench, 
and  the  clerk  of  the  Crown  at  the  assizes,  hold  offices  and 
perform  duties  that  are  perfectly  analogous  to  each  other ; 
and  this  construction  receives  further  confirmation  by  the 
enactment  in  the  same  section,  that  the  oath  or  affirmation 
directed  by  that  Act  is  not  to  be  in  addition  to,  *^  but  in  lieu 
of  that  heretofore  administered  in  Court,  under  the  provisions 
of  the  said  Act  passed  in  the  56th  Geo.  3 ; "  words  that  neces- 
sarily import  the  oath  is  no  longer  to  be  given  at  aU,  under 
the  former  statute. 

And  to  show  the  little  force  attributed  by  the  legislature 
to  the  expression  ^'  clerk  of  the  Crown  at  the  assizes,'*  in  the 
former  part  of  the  section,  it  is  directed  in  the  latter  part  of 
the  same  section,  that  the  foreman  of  the  grand  jury  shall 
not  have  power  to  examine  any  witness  in  support  of  a  bill, 
whose  name  shall  not  have  been  previously  indorsed  on 
such  bill  of  indictment,  by  the  "  clerk  of  the  Crown  (not 
clerk  of  the  Crown  at  the  assizes)  or  clerk  of  the  peace 
respectively." 

Upon  a  reasonable  construction  of  the  statute,  we  there- 
fore think  this  ground  of  objection  is  removed. 

And  with  regard  to  the  error  in  fact  assigned  by  the  de- 
fendant, Thomas  Steele,  it  is  manifestly  founded  on  a  part  of 
the  section  that  is  directory  only,  and  not  essential.  The 
oath  must  have  been  already  administered  (which  is 
the  essential  part  of  the  enactment)'  *  before :  in  the  *  255 
language  of  the  statute,  ^^  the  foreman  who  shall  have 
administered  the  oath  "  is  directed  to  state  the  names  of  the 
witnesses  sworn,  and  to  authenticate  the  same  by  his  signa- 
ture or  initials ;  that  is,  before  the  objection  above  made  can 
possibly  arise.  As  a  matter  of  convenience  at  the  trial,  in 
order  to  ascertain  at  a  glance  whether  the  witness  examined 
before  the  Crown  jury  was  one  of  those  who  appeared  before 
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the  grand  jury,  such  direction  ought  undoubtedly  to  have 
been  complied  with ;  but  it  cannot  be  the  law,  that  after  the 
witness  has  been  duly  sworn  and  examined,  and  the  bill  re- 
turned a  true  bill  upon  his  evidence,  it  can  be  deprived  of  its 
legal  operation  and  character  by  reason  of  the  foreman  of  the 
grand  jury  having  neglected  to  comply  with  such  direction 
of  the  statute.  The  ninth  question,  therefore,  we  all  concur 
in  opinion  must  also  be  answered  in  the  negative. 

As  to  the  tenth  question  (^aiUe^  p.  232) :  After  causing 
search  to  be  made  in  the  Crown-office,  no  instance  can  be 
found  of  such  an  entry,  where  the  party  is  found  gmlty  of 
any  part  of  the  indictment  on  which  he  receives  judgment ; 
and  we  think  such  practice  is  in  conformity  with  the  law. 
For  it  appears  from  Lord  Hale,  (a)  that  the  acquittal  by 
the  jury  regularly  is  a  warrant  for  entry  of  the  judgment  at 
any  time  afterwards ;  so  that  the  judgment  qttod  et  sine  die 
may  be  entered  by  the  Court  below  on  the  application  of  the 
defendant,  even  after  the  time  the  writ  of  error  is  brought. 
We  are  all  of  opinion,  therefore,  the  tenth  question  is  to  be 
answered  in  the  negative. 

Upon  the  last  question  (^arUe,  p.  232),  I  consider  that 
*  266  I  have,  in  answer  to  the  third  question,  already  *  an- 
ticipated those  observations  which  would  otherwise 
have  applied  themselves  to  the  present.  I  have  stated  the 
opinion  at  which  I  have  arrived  to  be,  that  a  general  judg- 
ment upon  the  whole  record  is  not  to  be  reversed  upon  a 
writ  of  error,  by  reason  that  one  or  more  of  the  counts  are 
bad,  and  the  remaining  counts  good,  and  the  verdict  has 
been  a  general  verdict  of  guilty :  and  I  have  also  stated  my 
opinion,  that  it  would  make  no  difference  in  this  respect  that 
the  punishment  is  a  discretionary  pimishment.  The  only 
part  of  this  question  remaining  to  be  considered,  is  whether 
the  entry  upon  the  record,  being  ^^  that  the  defendant  for  the 
offences  aforesaid  be  fined  and  imprisoned,''  be  of  itself  a 
ground  of  reversal. 

The  exact  expression  upon  the  record  to  which  our  atten- 
tion has  been  directed  is,  that  the  defendant,  ^^  for  his  offences 

(a)  2  PL  C.  243. 
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aforesaid,  be  fined  and  imprisoned ; "  and  as  I  presume  your 
Lordships  wish  us  to  consider  the  question  with  reference 
to  that  record,  I  proceed  to  answer  the  question  as  if  it  stated 
the  sentence  in  the  latter  form. 

I  interpret  those  words,  in  their  plain  literal  sense,  to  mean, 
^*  such  offences  as  are  set  out  in  the  counts  of  the  indictment 
which  are  free  from  objection,  and  of  which  the  defendant  is 
shown  by  proper  findings  on  the  record  to  have  been  guilty  ; " 
that  is,  in  effect,  the  offences  contained  in  the  fifth,  the  eighth, 
and  all  the  subsequent  counts.  And  I  see  no  objection  to  the 
word  "  offences,"  in  the  plural,  being  used,  whether  the  sev- 
eral counts  last  enumerated  do  intend  several  and  distinct 
offences,  or  only  one  offence  described  in  different  manners, 
in  those  counts.  For  whilst  the  record  remains  in  that  shape, 
and  unreversed,  there  can  be  no  objection,  in  point  of  law, 
that  they  should  be  called  ^^  offences,"  as  they  appear 
on  the  record.  *  If  the  words  had  been  for  his  *  257 
**  offence  aforesaid,"  then  the  objection  would  have 
taken  the  same  form  as  that  made  in  The  King  v.  Powell,  (a) 
and  it  would  have  been  urged  that  there  were  more  offences 
than  one  upon  the  record ;  and  it  might  perhaps  have  been 
difiScult  to  sustain  the  statement,  by  reason  of  the  word 
offence  being  nomen  collectivum. 

I  therefore  think,  but  I  offer  it  as  my  own  opinion  only,  that 
this,  the  eleventh  question,  is  to  be  answered  altogether  in 
the  negative. 

Mb.  Justice  Pattbson.  —  My  Lord  Chief  Justice  having 
delivered  the  joint  opinion  of  her  Majesty's  Judges,  as  to  all 
the  questions  proposed  by  your  Lordships,  except  the  third 
and  eleventh,  I  proceed  to  give  my  humble  opinion  upon 
those  questions. 

The  third  question  appears  to  me  to  consist  of  two  parts  : 
Uie  first,  regarding  the  consequence  of  any  defect  in  the  in- 
dictment itself ;  the  second,  regarding  the  consequence  of  any 
defect  in  the  findings  of  the  jury  upon  the  trial. 

With  respect  to  tiie  first,  I  will  take  the  liberty  of  answer- 

(a)  2  B.  &  Ad.  76. 
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ing  it  together  with  the  eleventh  question,  which  I  conceive 
to  be  in  effect  the  same ;  for  the  only  defect  in  the  indict- 
ment is  that  two  of  the  counts,  namely,  the  sixth  and  sev- 
enth, are  bad. 

With  respect  to  the  second,  viz.,  the  consequence  of  the 
defects  in  the  findings  of  the  jury,  I  am  of  opinion  that  those 
defects,  so  far  as  they  relate  to  the  fourth  count,  are  cured 
by  the  entry  of  a  nolle  prosequi  as  to  the  defendant  Thomas 
Tiemey. 

As  regards  the  first  and  second  counts,  I  am  of  opinion  that 
there  is  not  any  sufficient  ground  for  reversing  the 
*  258  judgment  by  reason  of  the  defects  in  *  the  findings  of 
the  juiy,  or  the  entering  of  those  findings,  upon  those 
counts.  I  apprehend  that  it  wad  competent  to  the  jury  to 
find  the  defendants  guilty  of  a  conspiracy  to  do  part  of  the 
things  stated  in  those  counts ;  and  that  there  is  no  variance 
between  the  conspiracy  so  found  and  that  laid  in  those  counts, 
although  the  latter  contains  also  other  matters.  This  seems 
to  have  been  established  in  principle  in  the  case  of  Hex  v. 
Hollinglerry  and  Others,  (a) 

The  jury,  then,  having  found  all  the  defendants  guilty  of  a 
conspiracy  to  effect  part  of  the  objects  stated  in  the  first  and 
second  counts,  which  finding  is  sufficient  to  sustain  the  judg- 
ment, all  the  rest  of  the  finding,  although  wrong,  appears  to 
me  to  be  mere  surplusage  and  inoperative.  Having  found 
all  the  defendants  guilty  of  a  conspiracy  which  was  described 
in  those  counts,  the  jurors  had  performed  their  office ;  and  in 
proceeding  to  add  that  some  of  the  defendants  were  guilty  of 
another  conspiracy  (even  though  that  finding,  if  it  had  stood 
alone,  might  have  been  sustained),  they  have  acted  without 
any  jurisdiction,  and  that  part  of  their  finding  must  be  re- 
jected. The  finding  upon  the  third  count  I  consider  to  be  a 
verdict  of  guilty  against  three  of  the  defendants  for  a  conspir- 
acy to  effect  all  the  objects  charged  in  that  count ;  and  that, 
in  substance,  it  is  a  finding  of  not  guilty  as  to  all  the  other 
defendants.  It  might  have  been  more  in  accordance  with  the 
evidence,  9r  more  correct,  to  have  found,  as  upon  the  first 

(a)  4  B.  &  C.  329. 
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and  second  counts,  all  the  defendants  except  Tierney  guilty 
of  a  conspiracy  to  effect  all  the  objects  stated  in  the  count, 
except  the  exciting  disaffection  in  the  army ;  yet  I  think  that 
the  judgment  cannot  be  reversed  for  the  defective  find- 
ing, but  that  all  the  finding  after  that  *of  guilty  *259 
against  thi*ee  of  the  defendants,  must  be  rejected  as 
surplusage. 

If,  however,  this,  view  of  the  case  should  be  wrong,  still  I 
am  of  opinion  that  the  bad  findings  can  have  no  other,  either 
greater  or  less  effect,  than  the  badness  of  the  counts  would 
have  had;  which  is,  that  any  judgment  which  necessarily 
rested  upon  those  counts  would  be  erroneous.  This  part  of 
the  third  question,  therefore,  would,  at  most,  only  become 
identical  with  the  other  part  of  the  same  question,  and  with 
the  eleventh  question,  which  I  now  proceed  to  consider. 

The  eleventh  question  is  one  of  very  general  application, 
and  may  arise  in  many  cases  in  the  course  of  the  adminis- 
tration of  criminal  justice. 

It  seems  to  be  argued*  upon  this  question,  that  there  is  so 
strict  an  analogy  between  a  general  verdict  for  damages  in  a 
civil  action,  where  the  declaration  contains  several  counts, 
and  a  judgment  upon  an  indictment  which  contains  several 
counts,  as  that  a  Court  of  Error  must  act  upon  such  analogy, 
and  apply  the  same  rule  in  criminal  cases  as  is  usually  applied 
in  civil  cases;  viz.,  that  one  bad  count  is  fatal  to  the  judg- 
ment, not  on  that  count,  but  on  the  good  ones.  That  rule 
has  been  considered  as  a  very  inconvenient  and  bad  rule,  by 
Lord  Mansfield  on  several  occasions.  Grant  v.  Astle^  (a) 
J^eake  v.  Oldham^  (&)  and  other  cases,  in  which,  as  in  that 
of  Hex  V.  Benfield  and  Another^  (^e)  the  same  learned  Judge 
stated  that  the  rule  did  not  apply  to  indictments.  Whether 
the  rule  is  good  or  not,  it  is  plain  that  in  civil  actions  it  is 
founded  on  the  impossibility  of  the  Court,  whose  duty  it  is 
to  pronounce  judgment,  being  able  to  ascertain  what 
judgment  to  *  give.  The  verdict  of  a  jury,  in  order  *  260 
to  have  its  full  effect,  must  be  followed  by  a  judgment 

(a)  1  Doug.  730.  (6)  1  Cowp.  276. 

(c)  2  Burr.  980. 
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of  the  Court;  and  if  that  verdict  be  uncertain,  the  Court 
cannot  pronounce  judgment  at  all.  When  a  declaration  con- 
tains several  counts  claiming  damages^  the  jurors  must  give 
some  damages  upon  every  cotint  which  they  find  in  favour 
of  the  plaintiff;  and  if  they  do  not  apportion  the  amoimt  of 
the  damages  separately  to  each  count,  and  one  be  bad,  it  is 
obvious  that  the  verdict  becomes  immediately  uncertain,  and 
no  judgment  can  be  pronounced ;  not  for  the  whole  damages, 
because  it  is  plain  that  as  to  some  part  the  verdict  is  wrong, 
but  as  to  what  part  the  Court  cannot  tell,  and  therefore  can- 
not give  judgment  for  part ;  ^  the  judgment  must  therefore 
either  be  arrested,  or  a  venire  de  novo  awarded.  Letrin  v. 
Edwards,  (a)  But  in  criminal  proceedings,  the  jurors  merely 
find  the  party  guilty  or  not  guilty ;  they  have  nothing  to  do 
with  the  punishment,  or  with  any  thing  at  all  analogous  to 
assessment  of  damages  in  civil  actions.  The  Court  is  free  to 
give  judgment  on  the  whole,  or  on  part  of  the  indictment,  as 
the  law  may  require,  and  no  uncertainty  can  arise  ;  therefore 
the  reason  for  the  rule  in  civil  actions  does  not  and  cannot 
apply  to  criminal  cases. 

But  if,  on  general  principles  and  rules  of  law,  a  general 
judgment  on  an  indictment  consisting  of  several  counts,  on 
all  which  the  defendants  are  found  guilty,  must  be  taken  to 
apply  in  part  to  each  count ;  and  if  the  sentence  pronounced 
is  to  be  taken  as  the  aggregate  amount  of  several  separate 
sentences,  one  on  each  count,  then  the  analogy  may  hold, 
though  the  reason  of  the  rule  does  not  apply. 

I  believe  that  this  is  the  first  time  that  any  such  no- 
*  261  tion  has  been  suggested.  Certainly,  the  practice  of  *  all 
criminal  Courts,  has  been  to  pass  sentence  generally  in 
all  cases  of  felony,  whatever  number  of  counts  may  be  con- 
tained in  the  indictment ;  but  then  there  is  really  but  one 
offence,  for  although  two  or  more  distinct  felonies  may  be 
joined  in  one  indictment,  yet  in  practice  the  prosecutor  is 
usually  put  to  his  election  to  proceed  on  one  only.'  I  am 
not  aware  of  any  instance  in  which  a  writ  of  error,  in  a  case 

(a)  9  M.  &  W.  720. 
■  AfUt^  238. 
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of  felony,  has  been  brought  on  account  of  there  being  one 
bad  count  in  the  indictment.  So  in  indictments  for  mis- 
demeanours, if  there  is  really  more  than  one  offence  contained 
in  the  indictment,  the  prosecutor  is  not  usually,  as  in  felony, 
put  to  his  election,  but  the  defendant  may  be  convicte^d  for 
several  offences.  If  he  should  be  so  convicted,  it  is  most 
usual  to  pass  sentence  separately  for  each  offence ;  that  is, 
to  give  judgment  separately,  not  on  each  count,  but,  so  to 
speak,  on  each  class  of  counts,  treating  them  as  if  they  were 
separate  indictments.  That  course,  however,  is  not  always 
pursued;  but  one  sentence  is  sometimes  passed,  where  no 
greater  punishment  is  inflicted  than  might  be  under  any  one 
of  the  counts,  if  it  stood  alone.  If  there  be  in  truth  only 
one  offence,  stated  in  various  ways,  the  sentence  is,  I  believe, 
invariably  general.  The  universally  received  opinion  has 
been,  that  one  good  count  would  sustain  such  general  judg- 
ment. Lord  Mansfield,  in  the  cases  I  have  alluded  to,  dis- 
tinctly states  it  to  be  so,  find  no  decision  or  dictum  is  to  be 
found  in  the  books  the  other  way.  •  Motions  in  arrest  of 
judgment  have,  indeed,  been  made  on  account  of  the  indict- 
ment containing  one  or  more  bad  counts;  but  the  Courts 
have  always  refused  the  motion,  and  said  that  it  was  imma- 
terial, as  there  was  one  good  count.  JRex  v.  JRhodes 
and  Another,  (a)  It  should  *  seem  that  in  such  in-  *  262 
stances  the  Courts  must  have  proceeded  to  give  judg- 
ment in  the  general  form  commonly  used,  without  confining 
it  to  the  good  count,  because,  having  refused  the  motion, 
they  have  not  even  determined  whether  the  count  objected 
to  was  bad  or  not ;  and  yet  no  one  ever  thought  of  bringing 
a  writ  of  error  upon  such  judgment.  No  instance  of  such  a 
writ  of  error  is  to  be  found.  When  there  is  a  doubt  at  the 
assizes  as  to  questions  of  the  sort,  judgment  is  usually  res- 
pited ;  and  when  that  is  done,  nothing  can  be  inferred  as  to 
the  present  point.  But  there  is  one  case,  JRex  v.  jBt/2,  (i) 
in  which  sentence  was  passed  at  the  assizes  for  a  misde- 
meanour, and  afterwards  certain  points  were  submitted  to  the 
Judges,  who  held  that  one  of  the  counts  was  bad ;  yet  as 

(a)  2  Ld.  Baym.  886.  (b)  Rus.  &  Ry.  Cro.  Cas.  100. 
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the  rest  were  good,  it  did  not  occur  to  them  to  recommend  a 
pardon,  which  they  ought  surely  to  have  done,  if  the  sen- 
tence or  judgment  was  reversible  by  writ  of  error.  Looking 
at  any  record  of  conviction  where  there  are  several  counts, 
and  *a  general  verdict  of  guilty,  and  a  general  judgment,  a 
Court  of  Error  cannot  indeed  tell  whether,  in  point  of  fact, 
more  than  one  offence  was  proved  or  not ;  and  it  may  be 
assumed,  for  the  purpose  of  this  argument,  that  such  Court 
is  bound  to  suppose  that  as  many  offences  as  there  are  counts 
were  proved.  Yet,  if  the  sentence  be  such  as  might  be 
passed  on  any  one  count,  there  is  no  reason  why  the  Court 
of  Error  should  not  consider  that  the  Court  below  has  passed 
sentence  on  all  the  counts  indeed  in  point  of  form,  but  ap- 
plied  the  whole  punishment  to  one  offence,  if  there  be  but 
one,  or  to  each  offence  if  there  be  more  than  one ;  and  not 
part  of  the  punishment  to  the  offence  contained  in  one 
count,  and  part  to  that  contained  in  another.  This 
*  268  *  must  be  the  case  in  capital  cases,  where  there  can  be 
but  one  sentence  of  death,  though  there  be  many 
counts ;  and  also  in  cases  where,  in  the  terms  of  your  Liordships' 
question,  the  punishment  is  fixed  bylaw,  and  only  one  such 
punishment  is  mentioned  in  the  judgment;  and  I  see  not 
why  it  may  not  be  equally  so  where  the  punishment  is  dis* 
cretionary. 

If  there  be  any  question  afterwards  in  a  Court  of  Error  as 
to  the  sufficiency  of  any  count,  surely  that  Court  is  bound  to 
suppose  that  the  Court  below,  not  having  given  a  separate 
judgment  on  each  count,  has  given  its  whole  judgment  and 
passed  its  whole  sentence  in  respect  of  each  count ;  and  then 
the  judgment  will  rest  and  be  supported  on  those  counts 
which  are  properly  constructed,  and  on  which  the  defendant 
has  been  found  guilty  in  due  and  proper  form,  notwithstand- 
ing there  may  be  other  counts  which  are  bad :  and  that  I 
underatand  to  be  the  meaning  of  the  words  in  the  present 
judgment,  ^^for  his  offences  aforesaid ;''  that  is,  for  those 
offences  which  are  properly  charged  and  properly  found 
against  him,  the  whole  punishment  being  for  each  offence, 
and  the  maxim  of  "  utile  per  inutile  non  vitiatur ''  will  fully 
apply. 
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It  is  said  that  such  a  view  of  the  case  works  hardship  on 
the  defendants,  for  they  cannot  tell  on  which  counts  they  are 
really  convicted,  so  as  on  any  future  occasion  to  be  able  to 
plead  autrefois  eonviet.  Now  such  a  plea,  if  controverted  by 
the  Crown,  must  in  all  cases  be  supported  by  proof  of  the 
identity  of  the  o£Fence ;  and  if  the  supposed  subsequent  in^ 
dictment  should  consist  of  the  good  counts  of  the  former 
indictment  only,  it  is  conceded  that  the  defendants  will  not 
be  placed  in  any  difficulty ;  but  if  of  the  bad  counts  of  the 
former  indictment,  it  is  said  that  the  defendants  will  be 
placed  in  difficulty,  since  their  plea  would  be  *  answered  *  264 
by  its  being  said.  You  were  not  convicted,  because  those 
counts  were  bad. 

This  appears  to  me  to  be  a  most  palpable  fallacy.  In  the 
first  place,  it  cannot  lie  in  the  mouth  of  the  prosecutor  so  to 
say ;  for  the  former  conviction  on  the  bad  counts  remaining 
unreversed,  is  a  good  conviction,  be  the  counts  never  so  bad. 
In  the  next  place,  the  correspondence  of  the  precise  language 
of  the  first  and  second  indictments  is  wholly  immaterial  to 
the  plea,  if  the  offence  be  shown  by  evidence  to  be  the 
same. 

Something  was  said  as  to  the  possibility  of  a  pardon  for 
one  or  more  of  the  offences,  and  the  defendants  not  being 
able  to  know  how  much  of  the  judgment  would  thereby  be 
remitted ;  but  this  argument  goes  too  far ;  for  it  would,  if 
valid,  show  that  a  general  judgment  was  always  bad,  even 
where  all  the  counts  were  good. 

The  case  of  Young  and  Others  v.  Rex^  in  error,  (a)  is  an 
authority  in  favour  of  the  doctrine  that  one  good  count  in 
an  indictment  will  sustain  a  judgment,  notwithstanding  other 
bad  counts.  But  perhaps  the  nearest  case  to  the  present  is 
that  of  Rex  v.  Powell^  (V)  which  was  also  one  arising  upon  a 
writ  of  error  from  the  Court  of  Quarter  Sessions  to  the 
King's  Bench.  There  the  indictment  contained  two  counts,  — 
one  for  an  assault  with  intent  to  commit  a  rape,  the  other  for 
a  common  assault.  The  entry  of  the  verdict  was,  that  the 
defendant  was  guilty  of  the  ^*  misdemeanour  and  offence  afore- 

(a)  8  T.  R.  08.  (6)  2  B.  &  Ad.  76. 
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said,"  in  the  singular  number,  and  the  point  discussed  was 
whether  those  words  were  nomina  eolleetiva  or  not ;  if  not, 
then  it  would  be  uncertain  on  which  count  the  verdict 
proceeded,  and  if  it  proceeded  on  the  second,  the  judgment 

would  be  bad,  because  the  defendant  was  sentenced  to 
*265    be  imprisoned  with  *hard  labour  during  the  whole 

time  ;  whereas  for  a  common  assault  hard  labour  can- 
not be  imposed.  The  Court  held  that  the  word  misdemeanour 
was  "  nomen  coUectivum^t*^  and  therefore  the  verdict  applied 
to  both  counts.  It  never,  however,  occurred  either  to  the 
Court  or  to  the  defendant's  counsel  to  suggest  that  if  the 
verdict  did  apply  to  both  counts,  the  judgment,  which  was 
general,  must  also  apply  to  both ;  and  as  every  part  of  the 
time  of  imprisonment  was  accompanied  with  hard  labour, 
it  would  follow  that  some  part  of  the  judgment  was  errone* 
ous ;  viz.,  that  part,  whatever  it  might  be,  which  applied  to 
the  second  count ;  and  as  the  Judges  in  the  Court  of  Eiror 
could  not  tell  how  much  of  the  judgment  was  bad,  they  could 
not  reverse  it  in  part,  but  must  reverse  it  in  the  whole.  Yet 
if  the  doctrine  now  contended  for  by  the  defendants  (namely, 
that  every  general  judgment,  where  there  are  several  counts, 
must  be  taken  as  the  aggregate  of  several  judgments,  one  on 
each  count)  be  right,  such  ought  to  have  been  the  result ; 
and  though  this  case  is  no  direct  authority  to  show  that  that 
doctrine  is  not  right,  yet  it  is  a  strong  presumptive  argument 
the  other  way,  and,  at  all  events,  shows,  amongst  the  other 
books  and  authorities,  what  has  hitherto  been  the  received 
opinion  and  practice  on  the  subject. 

For  these  reasons  I  am  of  opinion  that  a  judgment  given 
under  the  circumstances  stated  in  the  question  lastly  pro- 
posed by  your  Lordships  cannot  be  reversed  on  a  writ  of 
error,  and  that  it  makes  no  difference  whether  the  punish- 
ment be  discretionary  or  fixed  ;  and,  as  I  have  said  already, 
I  think  that  the  same  reasoning  applies  to  the  third  question ; 
not  only  as  to  that  part  of  it  which  relates  to  defects  in  the 
present  indictment  itself,  but  to  that  part  which  relates  to 

defects  in  the  findings  of  the  jury.  Assuming  the 
*  266    *  judgment  to  be  bad  as  regards  the  first,  second, 

third,  sixth,  and  seventh  counts  of  this  indictment,  by 
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reason  of  the  defects  of  the  findings  on  the  first,  second,  and 
third  counts,  and  by  reason  of  the  defects  in  the  sixth  and 
seventh  counts  themselves,  still  it  remains  an  entire  and  good 
judgment  on  the  other  counts  of  the  indictment,  and  cannot 
be  reversed. 

Mr.  Justice  Maule. — As  to  the  third  and  the  eleventh 
questions,  I  agree  in  the  conclusions  at  which  mj  Lord  Chief 
Justice  and  my  brother  Patteson  have  arrived.  When  a 
person  is  convicted  on  a  criminal  charge,  the  Court,  in  order 
to  determine  what  judgment  to  pronounce,  must  first  look  at 
the  record  to  see  of  what  he  is  convicted,  and  must  then 
inquire  what  penalty  the  law  imposes  for  such  a  conviction. 
If  the  penalty  Ibe  fixed  by  law,  as  in  case  of  judgment 
of  death,  and  in  some  cases  of  transportation  for  life,  no 
further  inquiry  is  necessary.  Nothing  but  the  law  and  the 
record  are  to  be  looked  to,  and  the  judgment  required 
by  law  is  to  be  pronounced.  But  in  those  cases  where 
the  law  fixes  only  the  species  or  the  limits  of  the  judgment, 
leaving  the  amount  of  punishment  to  the  discretion  of  the 
Court,  there  is  a  third  inquiry  to  be  made ;  namely,  what 
amount  of  punishment  of  the  legal  description,  and  within 
the  legal  limits,  is  suitable  to  the  particular  case  in  which 
judgment  is  to  be  pronounced.  The  Court  must  look  beyond 
the  record  to  determine  this  last  question  of  amount.  If  it 
could  not  do  so  there  would  be  no  reason  for  leaving  any  dis- 
cretion to  the  Court,  and  the  amount  could  be  fixed  by  the 
law,  and  if  it  could,  no  doubt  it  ought  to  be  and  would  be  so 
fixed  ;  and  accordingly  the  universal  practice  is  for  the  Court 
to  look  beyond  the  record  in  such  cases,  in  order  to 
*  determine  from  the  circumstances  of  the  case  the  *  267 
amount  of  punishment.  In  cases  of  conviction  on  a 
verdict,  the  evidence  given  at  the  trial  is  usually  the  main 
source  of  information  on  this  subject;  but  other  modes  of 
ascertaining  what  ought  to  be  the  amount  of  punishment 
under  the  circumstances  are  occasionally  adopted ;  so  that 
the  record  in  such  cases  only  points  out  the  species  of  the 
punishment ;  as,  for  instance,  fine  and  imprisonment.  When 
that  is  once  pointed  out  the  record  affords  no  further  assist- 
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ance,  and  the  amount  is  to  be  determined  by  the  circum- 
stances of  the  case,  which  do  not  appear  on  the  record. 

With  respect  to  the  questions,  whether  the  record  finds 
any  offence,  and  what  the  species  of  punishment  should  be, 
as  no  more  is  necessary  to  determine  this  than  a  right  con- 
struction of  the  record  and  a  knowledge  of  the  law,  they  are 
fit  subjects  for  a  \mt  of  error,  by  which  the  record  is  brought 
before  a  superior  Court  of  Law.  But  the  question  of  the 
amount  of  punishment  is  not  a  subject  for  a  Court  of  Error, 
which  has  not  before  it  the  evidence  at  the  trial,  or  the  other 
matters  which  determined  the  amount  of  punishment.  It 
appears  to  me,  therefore,  that  when  the  record  states  that  the 
defendant  has  been  convicted  for  an  offence  for  which  he  is 
liable  to  be  sentenced  to  pay  a  fine  and  to  b6  imprisoned,  and 
to  find  sureties,  and  he  is  sentenced  to  pay  a  fine,  be  impris- 
oned, and  find  sureties,  it  is  no  ground  for  reversing  the 
judgment  that  there  are  other  parts  of  the  record  on  which, 
if  they  stood  alone,  no  judgment  could  be  passed.  If  it  were 
otherwise,  it  might  well  be  that  a  judgment  would  be  re- 
versed by  a  Court  of  Error,  which,  if  it  had  been  in  the  place 
of  the  Court  below,  would  have  sentenced  the  defendant 

to  the  very  same  same  species  and  amount  of  punish- 
*  268    ment.     I  think,  therefore,  *  that  neither  in  the  record 

referred  to  in  the  third  question,  nor  in  that  supposed 
in  the  eleventh,  the  judgments  can  be  reversed  on  writ  of 
error. 

Mr.  Justice  Coltman.  —  The  Lord  Chief  Justice  of  the 
Common  Pleas  having  delivered  the  unanimous  opinion  and 
reasons  of  the  Judges  upon  all  your  Lordships  questions  ex- 
cept the  third  and  the  eleventh,  it  is  unnecessary  for  me 
further  to  advert  to  any  other  than  those  two. 

And  to  the  third  question  I  answer,  that  in  my  humble 
opinion  there  is  sufficient  ground  for  reversing  the  judgment, 
by  reason  of  the  defects  of  the  indictment,  and  by  reason  of 
the  defects  of  the  findings  of  the  jury,  and  the  judgment 
given  thereupon ;  and  I  ground  my  opinion  upon  the  reasons 
which  will  be  given  at  length  in  the  answer  to  the  eleventh 
question ;  to  which  reasons  I  crave  leave  to  refer,  and 
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which  appear  to  me  to  apply  equally  to  all  the  defects  to 
nrhich  the  question  refers. 

To  the  eleventh  question  I  answer,  that  in  my  humble 
opinion,  where  an  indictment  consists  of  three  counts,  A., 
B.,  and  C,  and  the  counts  A.  and  B.  are  good  and  the  count 
C.  bad,  and  judgment  is  given  that  the  defendant,  for  the  of- 
fences aforesaid,  be  fined  and  imprisoned,  such  judgment  being 
sufficient  in  point  of  law  if  confined  expressly  to  the  counts 
A.  and  B.,  such  judgment  ought  to  be  reversed  on  error. 

I  am  well  aware  that  a  contrary  opinion  has  existed  gener- 
ally amongst  the  members  of  the  legal  profession ;  but  there 
is  no  difficulty  in  seeing  what  has  given  rise  to  this  general 
impression  ;  and  when  we  look  for  any  legal  authority  to  sup- 
port it,  there  is  little  or  none. 

The  authorities  relied  on  arose  on  motions  in  ar- 
rest *  of  judgment,  or  the  expressions  used  are  with    *  269 
reference   to  the  state  of  things  before  judgment  is 
pronounced,  and  are  quite  true  as  applied  to  criminal  pro- 
ceedings in  that  stage ;  but  the  case  may  be  different  after 
judgment  has  been  given. 

The  authorities  relied  on  are.  The  Queen  v.  Ingram  and 
Wife^  (a)  Peake  v.  Oldham^  (J)  Grant  v.  Astley  (c)  Mex  v. 
Benfield^  Qd^  and  are  all  subject  to  the  observations  above 
made,  that  they  are  true  with  reference  to  that  stage  of  the 
cause  with  reference  to  which  they  were  made,  but  not  ap- 
plicable to  the  question  when  it  arises  on  error  after  a  judg- 
ment recorded. 

One  case  has  been  found.  The  King  against  Young  and 
Others^  (e)  in  which  there  were  four  counts,  two  good  and 
two  bad,  and  a  general  judgment  was  given  of  transportation 
for  seven  years ;  and  this  was  held  good  in  error,  notwith- 
standing the  badness  of  two  of  the  counts.  But  the  objec- 
tion raised  in  this  case  was  not  noticed  by  the  Court  in  the 
judgment  of  the  Judges,  nor  does  it  appear  to  have  been  at 
all  insisted  on  in  argument.  It  is  therefore  to  be  considered 
not  a  decision,  but  a  precedent  only ;  and  in  a  Court  of 

(a)  1  Salk.  884.  (b)  Cowp.  285. 

(c)  2  Doug.  730.  (rf)  2  Burr.  980. 

(e)  3  T.  R.  98. 
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Error,  where  the  question  now  arises  for  the  first  time,  can- 
not be  considered  as  a  binding  authority. 

If  we  consider  the  question  on  principle,  the  argument  in 
support  of  the  sufficienc}^  of  the  judgment  seems  to  me  to 
stand  thus :  where  there  is  but  a  single  count  in  an  indict- 
ment, as  was  the  case  in  old  times,  although  it  contains 
several  superfluous  and  idle  allegations,  if  yet  it  contains 
pertinent  matter,  properly  alleged,  and  sufficient  to  sustain 

a  criminal  charge,  the  Court  is  warranted  in  passing 
*  270    the  appropriate  *  judgment  on  the  whole  count,  and 

may  wholly  pass  by  the  surperfluous  and  idle  matter : 
and  in  like  manner,  now  that  it  has  become  usual  to  insert 
many  counts  in  an  indictment,  it  may  be  argued,  that  if  there 
be  one  good  count,  and  others  which  are  bad,  the  Court,  on 
looking  at  the  whole  record,  may  treat  the  bad  count  as  idle 
and  superfluous  matter,  and  passing  it  by  without  regard, 
give  the  appropriate  judgment  which  is  suited  to  the  good 
count :  and  the  practice  at  the  assizes  is  in  conformity  with 
this  view  of  the  case,  where  it  is  not  usually  the  custom  to  do 
more  than  give  a  general  judgment  on  the  indictment,  with- 
out stopping  to  consider  whether  any  of  the  counts  are  bad  in 
point  of  law. 

But  to  this  view  of  the  question  I  should  answer,  that  I  do 
not  conceive  the  case  of  an  indictment  with  a  single  count 
containing  some  idle  and  superfluous  allegations  can  be  con- 
sidered as  standing  on  the  same  ground  with  the  case  of  an 
indictment  containing  several  counts,  some  good  and  some 
bad ;  for  in  the  former  case  the  indictment  professes  to  con- 
tain one  criminal  charge  only,  in  the  latter  it  professes  to 
contain  several  distinct  charges,  and  each  count  is  in  the 
nature  of  a  separate  indictment ;  and  I  conceive  that  the  de- 
fendant is  entitled  to  know  on  which  of  those  charges  he  is 
sentenced,  and  which  of  them  are  passed  by  as  insufficient  in 
law.  And  the  reason  why  I  conceive  he  has  that  right  is, 
that  if  he  is  convicted  of  an  offence,  though  upon  an  insuffi- 
cient indictment,  and  judgment  is  pronounced  upon  him,  and 
he  undergoes  the  punishment  of  the  law,  he  may  plead  the 
conviction  to  any  other  indictment  for  the  same  charge.  In 
the  case  supposed  in  your  Lordships'  question,  if  the  defend- 
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ant  were  again  indicted  for  the  same  o£Fence  as  that 
which  is  insufficiently  charged  in  count  C'.,  and  *  were    *  271 
to  plead  the  former  conviction,  how  is  the  Court  to 
deal  with  the  case?  how  is  it  to  know  whether  the  party 
has  suffered  the  sentence  of  the  law  or  not  ? 

It  may  he  said  that  the  Court  has  only  to  look  to  the 
original  record ;  it  will  then  see  that  the  count  is  bad,  and 
must  infer  that  the  Court  which  passed  the  sentence  was 
aware  of  the  defect  in  the  count,  and  did  not  pass  any  portion 
of  its  sentence  in  respect  of  it.  This  reasoning  would  be 
quite  just,  if  Courts  of  Law  were  infallible  ;  but  as  all  writs 
of  error  proceed  on  the  ground  of  the  recognized  fallibility 
of  human  judgment,  the  presumption  that  the  Court  has  not 
committed  an  error  is  not  a  safe  one  to  act  upon,  and  may  be 
directly  at  variance  with  the  fact.  Surely  there  ought  to  be 
some  more  safe  ground  from  which  to  judge  what  the  Court 
has  done.  Every  record  ought  to  speak  explicitly  and  dis- 
tinctly. The  Court  ought  in  some  intelligible  way  to  show 
distinctly  the  grounds  on  which  it  has  proceeded,  in  order 
that  the  party  may  not  lose  the  benefit  of  the  plea  he  is  en- 
titled to,  and  the  Court  of  Error  be  enabled  to  see  whether 
there  has  been  an  error  committed,  and  to  redress  it  if  it 
exists. 

Lord  Coke  says,  (a)  ^^  In  the  case  of  acquittal  the  judg- 
ment is  q%u>d  eat  sine  die^  which  may  be  given  as  well  for  the 
insufficiency  of  the  indictment  as  for  the  party^s  innocence  or 
not-guiltiness  of  the  offence ;  and  the  Judges  of  the  cause 
ought,  before  judgment,  to  look  into  the  whole  record,  and 
upon  due  consideration  thereof  to  cause  it  to  be  entered  *•  ideo 
consideratum  est  quod  eat  sine  die.' "  And  it  is  said  by 
Lord  Hale,  (6)  in  speaking  of  an  acquittal  where  the  indict- 
ment is  insufficient,  '^  It  is  reason  to  have  the  eat  sine  die 
special  in  that  case,  ^  eo  quod  indictamentum  apparet 
*  minus  sufficiens,  ideo  consideratum  est  quod  eat  sine  *  272 
die  ; '  and  then  it  (the  acquittal)  is  applicable  only  to 
the  insufficiency  of  the  indictment." 

The  remarks  of  these  two  eminent  Judges  are  here  made 

(a)  8  Inst.  214.  (b)  Vol.  2,  c.  55,  p.  303. 
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with  reference  to  the  entry  of  a  judgment  upon  an  acquittal ; 
in  fact,  upon  an  insufficient  indictment.  But  where  the 
prisoner  excepts  to  the  insufficiency  of  the  indictment,  or  the 
Court  does  it  ex  officio^  Lord  Hale,  in  the  same  chapter,  (a) 
says,  ^'  The  judgment  is  special,  ^  quod  indictamentum  ob 
insufficientiam  cassetur,  et  quod '  the  prisoner  ^  eat  inde  ad 
prsBsens  sine  die.'  "  And  such  an  entry  as  to  the  insufficient 
count  would,  I  conceive,  have  been  a  proper  one  in  the  case 
supposed  in  your  Lordships'  question.  The  judgment  might, 
perhaps,  have  been  free  from  error  if  it  had  been  expressly 
confined  to  the  good  counts,  and  no  judgment  at  all  given  on 
the  bad  count ;  but  where  the  judgment  is,  as  in  the  case  sup- 
posed, general,  it  must  be  considered  as  having  been  given 
on  all  the  counts,  and  here,  indeed,  is  expressly  said  to  be  so. 
One  of  the  counts  being  bad,  the  judgment  seems  to  me 
erroneous. 

It  may  be  urged,  that  although,  according  to  the  modem 
practice  of  the  Courts,  various  counts  are  inserted,  yet  there 
is  usually  but  one  corpus  delicti  really  intended.  That  such 
is  usually  the  case  in  felonies  is  true,  and  if  it  turns  out  to  be 
otherwise,  the  Judge  in  his  discretion  may  restrict  the  prose- 
cutor to  one  charge ;  but  the  practice  is  otherwise  in  mis- 
demeanours like  the  present,  and  the  point,  therefore,  cannot 
be  considered  as  merely  technical. 

If  we  suppose  a  case,  which  must  be  allowed  to  be  possible, 
that  the  Court  below,  mistaking  the  law,  passes  a  judg* 
*  273  ment  with  reference  to  a  count  which  *  contains  no 
legal  charge,  and  the  party  sentenced  undergoes  his 
punishment,  if  he  should  be  again  indicted  for  the  same 
ofiPence  it  would  be  manifestly  unjust  that  he  should  be  liable 
to  further  punishment ;  but  if  in  such  case  he  should  plead 
the  former  conviction,  the  Court  before  whom  the  second  in- 
dictment is  pending,  looking  at  the  original  indictment,  will 
say,  contrary  to  the  fact,  "  The  Court  by  which  the  case  was 
first  tried  must  have  seen  that  this  count  C.  is  bad  ;  the  de- 
fendant could  not  have  been  sentenced  on  this  count.'*  Or 
if  the  Judges  of  the  Court  before  which  the  second  indict- 

(a)  2  Hale's  F.  C,  p.  395. 
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ment  is  pending  should  allow  the  plea  on  the  ground  that 
they  cannot  see  hut  that  the  Court  which  passed  judgment 
on  the  first  indictment  might  have  given  judgment  with  ref- 
erence to  the  bad  count,  there  wiU  then  be  introduced  into 
practice  an  inconsistency  of  a  very  strange  nature :  the  Court 
of  Error,  on  looking  at  the  record  of  the  judgment,  will  hold 
that  it  must  be  presumed  that  the  Court  below  passed  no 
judgment  with  reference  to  the  bad  count ;  while  the  Court 
before  which  the  second  indictment  is  pending,  on  an  in- 
spection of  the  same  record,  will  presume  that  a  judgment 
was  given  with  reference  to  that  count.  Such  an  inconsist- 
ency ought  not  to  be  admitted,  if  the  law  is  to  be  considered 
as  any  thing  in  the  nature  of  a  science,  or  as  any  thing  more 
than  a  rude  collection  of  arbitrary  rules. 

It  may  be  said  that  the  rule  against  which  I  am  arguing  is 
convenient  in  practice.  It  may  be  so  ;  and  if  established,  it 
may  save  the  practitioners  and  the  Judges  some  expense  of 
care  and  diligence,  though  I  think  not  much.  But  such  a 
rule  seems  to  me  neither  consistent  with  the  dignity  of  the 
law  as  a  science,  non  what  is  more  important,  does  it  tend  to 
promote  the  ends  of  substantial  justice.  If  a  judgment 
*  in  such  a  case  were  reversed,  it  is  to  be  remembered  *  274 
that  the  defendant  would  still  remain  liable  to  be  pros- 
ecuted on  an  indictment  properly  framed. 

In  reply  to  the  latter  portion  of  the  eleventh  question,  it 
seems  to  me,  that  if  the  punishment  attached  to  counts  A. 
and  B.  were  certain,  as,  for  instance,  a  year's  imprisonment, 
and  the  judgment  were  that  for  his  said  offences  he  should 
be  imprisoned  for  a  year,  the  same  reasoning  would  apply, 
though  partially  only ;  for  although  the  probability  in  that 
case  would  be  greater  that  the  judgment  was  given  in  respect 
of  the  counts  A.  and  B.,  and  not  in  respect  of  the  count  C, 
yet  I  think  it  ought  to  appear  distinctly  on  what  count  the 
judgment  was  given.  The  judgment,  however,  in  such  a 
case  would  be  substantially  just,  though  untechnical ;  which 
cannot,  I  think,  be  predicated  of  that  in  the  former  case. 

Mr.  Justice  Wiluams.  —  The  dijGTerence  of  opinion  which 
to  a  certain  extent  exists  amongst  the  Judges  arises  either 
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upon  the  third  or  upon  the  eleventh  question  proposed  by 
your  Lordships,  or  upon  both.  In  my  view  of  the  subject, 
however,  that  difference  will  be  found  to  arise  upon  the 
eleventh. 

But  before  I  proceed  to  notice  the  point  or  points  upon 
which  a  difference  of  opinion  exists,  I  think  it  not  unfit  to 
premise  that,  as  to  what  may  be  deemed  the  merits,  there  is 
no  such  difference.  There  is  no  doubt,  as  your  Lordships 
have  already  heard  (so  far  as  the  opinion  of  the  Judges  is 
concerned),  but  that  there  are  good  counts  in  the  indictment, 
with  appropriate  findings  thereon,  which  would  have  sus- 
tained the  judgment;  no  doubt  but  that  the  judgment, 
80  far  as  the  kind  and  quality  of  the  sentence  is  concerned, 
is  unobjectionable;    none,   but    that    the   decision   of  the 

Court  below  upon  the  matters  contained  in  the  plea 
*275    *in  abatement,  and  those  assigned  for  error  coram 

nobisy  was  correct  in  point  of  law ;  none,  but  that,  if 
a  motion  had  been  made  in  arrest  of  judgment  in  the  Court 
below,  that  motion,  according  to  all  usage  and  authority, 
ought  to  have  been  refused,  because  there  are  good  counts  ; 
none,  I  believe,  but  that,  if  a  nolle  prosequi  had  been  en- 
tered upon  the  objectionable  counts  and  findings,  no  objection 
would  have  existed.  The  objection,  therefore,  is  purely  of  a 
technical  nature,  and  to  be  examined  in  the  same  spirit  of 
minute  and  exact  criticism  in  which  it  is  conceived. 

I  have  said,  however,  that  the  difference  of  opinion  amongst 
the  Judges  does  really  arise  upon  your  Lordships'  last  ques- 
tion ;  and  for  this  reason  :  because,  in  my  opinion,  where  the 
language  of  the  judgment  is  (as  here  it  is)  that  each  defend- 
ant shall  ^'  for  his  offences  aforesaid "  suffer  punishment,  a 
good  count  or  counts,  with  a  bad  finding  thereon,  does  not 
differ  from  the  case  of  a  general  finding  which  is  unexception* 
able,  upon  an  indictment  containing  one  or  more  bad,  with 
some  good  counts  in  such  indictment.  Now  the  Lord  Chief 
Justice  has  delivered  our  unanimous  opinion  that  there  are 
several  counts,  good  in  law,  upon  which  the  finding  of  the  jury 
is  so  defective  that  no  judgment  can  be  sustained  thereon ; 
and  they  therefore  must,  in  my  opinion,  be  classed  with  those 
counts  which  the  Judges  are  of  opinion  are  insufficient  ia 
[286] 


O'CONNELL  V.   THE  QUEEN.  *  275 

point  of  law.  There  are  other  counts  also  which,  according 
to  the  same  opinion,  are  clearly  good,  and  the  finding  of  the 
jury  thereon  unexceptionable. 

I  come  therefore  tb  the  eleventh,  and  (see  ante^  p.  232)  the 
last  but  most  important  question,  as  I  think  it  has  been 
throughout,  and  in  my  opinion  rightly,  treated. 

*  In  considering  this  question,  it  is  to  be  observed,  ♦  276 
first,  that  so  far  from  any  instance  having  occurred 
in  which  this  objection  has  prevailed,  the  constant  opinion, 
founded  upon  corresponding  usage,  has  been  that  a  judgment 
under  the  circumstances  supposed  would  be  good  and  valid 
in  law.  I  will  not  place  this  argument  higher  than  it  de- 
serves ;  there  may  have  been  an  ancient  and  long-continued 
error,  though  that  ought  to  be  shown,  and  not  presumed ; 
but  it  is  good  for  something,  and  it  is  for  your  Lordships  to 
judge  how  much.  If,  indeed,  it  be  entitled  to  the  weight 
which  Lord  Chief  Justice  Wilmot,  in  Wilkes's  Cuse^  (a) 
attributes  to  it,  it  goes  very  far  indeed ;  ^^  for  a  course  of 
precedents  and  judicial  proceedings,"  he  observes,  ^^  makes 
the  law." 

Upon  the  same  footing  with  the  prevalence  of  opinion  and 
usage,  I  am  inclined  to  rank  the  dicta  of  Lord  Mansfielu,  in 
the  cases  of  Peake  v.  Oldham  (6)  and  Orant  v.  Astle^  (c)  in 
both  of  which  (in  the  latter  more  especiall}')  he  deprecates 
the  rule  which  has  prevailed  in  civil  cases,  ^*  which,"  he  says, 
^^  appears  more  absurd,  because  it  does  not  hold  in  the  case 
of  criminal  prosecutions ;  for  where  there  is  a  general  verdict 
of  guilty  on  an  indictment  consisting  of  several  counts,  if 
any  one  of  them  is  good,  that  is  held  to  be  sufficient."  This 
surely  must  be  entitled  to  some  weight ;  the  deliberate  (be- 
cause repeated)  opinion  of  a  Judge  of  much  reputation ;  not, 
indeed,  so  much  expressing  that  opinion,  as  vouching  what 
had  been  done,  —  ^^held  to  be  su£5cient;"  for  that  is  the 
language. 

In  the  case  of  JRex  v.  Powell^  ((2)  the  defendant  was  con- 

(a)  Opin.  k  Jadgments,  830.  (b)  Cowp.  276. 

(c)  Dong.  729.  (<0  2  B.  &  Ad.  75. 
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victed  upon   an  indictment  containing  two  counts; 

*  277    *  one  of  these  authorized  the  infliction  of  hard  labour, 

and  the  other  did  not.  Upon  a  general  verdict  of 
guilty  upon  the  whole  indictment,  the '  defendant  was  sen- 
tenced to  imprisonment  with  hard  labour  ;  and,  upon  a  writ 
of  error  brought,  the  Court  of  Queen's  Bench  sustained  the 
judgment  of  the  Court  below,  although  one  count  of  the 
indictment  (as  has  been  already  observed)  was  not  sufficient 
for  that  purpose. 

In  the  ca8e  of  Regina  v.  Rhodes  and  Colle^(a)  a  point 
nearly  resembling  that  which  was  pressed  with  the  greatest 
earnestness  at  your  Lordships'  bar  was  brought  under  the 
notice  of  the  Court,  upon  motion  in  arrest  of  judgment. 
That  was  an  information  for  subornation  of  perjury,  and  the 
verdict  guilty.  The  report  goes  on  thus:  *'A  motion  was 
made  in  arrest  of  judgment,  and  the  counsel  excepted  (first) 
to  several  of  the  assignments  of  perjury ;  and  he  compared 
the  case  "  (as  was  done  at  the  bar)  ^'  to  that  of  general  dam- 
ages, where  one  count,  being  insufficient,  will  vitiate  the 
whole.  So  here "  (this  is  a  continuation  of  the  counsel's 
argument),  "  the  defendant  being  to  be  fined  upon  the  whole 
information,  and  that  fine  being  entire  "  (as  here  also  con* 
tended),  "if  any  of  the  assignments  of  perjury  are  wrong, 
the  Court  will  arrest  the  judgment.  But  Holt  and  the 
whole  Court  were  of  the  contrary  opinion,  and  that,  if  all 
the  assignments  of  perjury,  but  one,  be  wrong,  that  one 
would  be  sufficient  for  the  judgment  to  be  given  upon  by 
the  Court." 

I  now  come  to  a  case  which  will  not  admit  of  that  distinc- 
tion, and  will  not  admit  of  that  answer,  that  it  was  not  upon 

a  writ  of  error,  for  it  was.    The  case  which  I  now  beg 

*  278   leave  to  bring  under  your  Lordships'  *  notice  is  that  of 

Rex  V.  Young  and  Others^  (A)  which,  if  I  am  not  wholly 
deceived,  has  a  very  strong,  if  not  decisive  bearing  upon  the 
present  case.  [His  Lordship  stated  it.]  This  case  also  fol- 
lowed in  point  of  time  that  of  Rex  v.  Mason^  which  estab- 

(a)  2  Ld.  Raym.  S86.  (b)  3  T.  R.  9S. 
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lished  the  law,  that  a  count  not  setting  forth  the  nature  of 
the  false  pretences,  was  bad  in  law.  The  case  of  Hex  v. 
Moion  was  cited,  and  brought  distinctly  under  the  notice  of 
the  Court,  of  which  Lord  Kenyon  and  Mr.  Justice  Bulleb 
were  members*  The  badness  of  two  counts  in  the  indict- 
ment was  placed  beyond  a  doubt:  and  herein  I  must  take 
leave,  with  great  deference,  not  perfectly  to  agree  with  my 
brother  Coltman  ;  for  I  think,  upon  reference  to  the  case,  it 
will  be  found  that  the  very  point  of  there  being  two  bad 
counts  (and  bad  counts  because  Rex  v.  Mason  had  decided 
them  to  be  so),  was  distinctly  before  them.  The  defendants 
were  found  guilty  generally,  and  sentence  passed  upon  the 
whole  indictment;  the  sentence  was  discretionary,  for  the 
punishment  might  have  been  imprisonment,  or  (as  it  was) 
transportation  ;  the  bad  counts  might  have  contributed  there 
to  swell  the  punishment,  and  nobody  could  tell  how  much  ;  a 
learned  counsel  of  very  considerable  reputation  was  heard  at 
length,  and  the  Court  (composed  as  I  have  mentioned),  with- 
out hearing  the  other  side,  affirmed  the  judgment.  Now  if 
that  be  not  a  case  in  point,  so  far  as  the  eleventh  question  is 
concerned,  I  am  at  a  loss  to  comprehend  what  can  be  so  con- 
sidered. 

And  now,  as  to  the  principle ;  and  upon  this  part  of  the 
case  I  beg  leave  to  state,  almost  in  the  same  terms  which  my 
brother  Maule  used  some  time  ago,  that  the  question 
before  a  Court  of  Error,  in  my  *  opinion,  is  the  legality  *  279 
of  the  proceedings  of  the  Court  below ;  not  what  the 
Judges  ought  to  have  done  (speaking  with  reference  to  the 
infliction  of  punishment),  but  what  they  might  do.  If  a 
sentence  be  of  the  kind  which  the  law  allows,  the  degree  of 
it  is  not  within  the  competence  of  a  Court  of  Error.  If  a 
fine  be  an  appropriate  part  of  the  sentence  of  a  Court  below, 
the  excess  of  it  is  no  ground  of  error.  What  possible  line 
can  be  drawn  between  reasonableness  and  excess,  so  as  to 
affect  it  with  illegality?  It  is  obvious  that  there  can  be 
none.  The  fine  imposed  may  be  of  such  extravagant  amount, 
as  justly  to  subject  the  Court  which  has  imposed  it  to  severe 
animadversion  ;  it  may  be  unconstitutional  (if  such  a  phrase 
is  permitted  to  me)y  but  it  is  not  therefore,  with  reference  to 
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interference  by  a  Court  of  Error,  iUegal.  If,  in  this  case,  the 
sentence  bad  been  transportation,  the  sentence  would  have 
been  illegal :  and  why  ?  Because  it  is  not  of  the  kind  which 
is  authorized  by  the  law  in  such  case.  Why  is  a  fine,  appa- 
rently excessive  and  exorbitant  (supposing  such  a  case  to 
exist),  not  illegal?  Because  it  is  the  kind  of  punishment 
appropriate  to  the  case.  The  result  of  my  opinion  therefore 
is,  that  the  inquiry  in  a  Court  of  Error  must  be,  whether 
there  be  a  count  or  counts,  with  proper  findings  thereon, 
which  could  justify  the  sort  of  punishment  adjudged  by  the 
Court  below ;  and  that  this  is  the  only  question,  wholly 
unaffected  by  another  and  different  one,  which  is,  whether 
there  are  other  counts  in  the  indictment  which  would  not 
justify  the  infliction  of  such  punishment,  or  of  any. 

I  further  think  that  there  is  no  difference  whether  the 
punishment  be  discretionary  or  fixed  by  law.  If  there  be 
an  indictment  for  an  offence  to  which  a  punishment 
*  280  fixed  by  law  is  attached,  that  would  sustain  *  a  judg- 
ment upon  such  indictment,  though  there  may  have 
been  in  it  one  or  more  bad  counts.  Equally  so,  in  my  opin- 
ion, may  a  discretionary  punishment  be  sustained,  if  it  be 
otherwise  conformable  to  law,  though  there  should  be,  as 
just  supposed,  some  good  and  some  bad  counts ;  and  that  the 
judgment  should  be  referred  to  those  counts  which  will  sus- 
tain it,  and  not  to  those  which  will  not.  And,  accordingly, 
the  judgment  upon  each  defendant  is,  that  ^^  for  his  offences 
aforesaid  "  he  shall  undergo  a  certain  punishment.  Now, 
what  are  ^^  his  offences  aforesaid  "  ?  Surely  not  what  is  so 
imperfectly  described  as  to  amount  to  no  offence  at  all,  as  is 
the  case  in  the  bad  counts :  surely  not  those  findings  of  the 
jury,  which  are  so  independent  of  and  extraneous  to  the 
counts  to  which  they  are  intended  to  be  applicable  that  no 
judgment  can  be  pronounced  thereon,  any  more  than  on 
those  counts  which  are  bad  in  law ;  but  what  is  contained 
in  those  counts  and  findings  (and  there  are  many  such)  upon 
which  the  Court  might  legally  pronounce  their  judgment. 

And  what,  I  may  be  permitted  to  ask,  is  there  which 
gives  your  Lordships  to  understand  and  be  informed  that 
judgment  may  not  have  been  —  actually  was  not  —  given 
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exclnsivelj  upon  those  counts  and  the  findings  thereon,  to 
which  (according  to  the  opinion  of  all  the  Judges  at  least) 
no  possible  objection  applies  ?  Whj  is  it  to  be  assumed  that 
upon  the  erroneous  parts  of  the  record,  or  some  of  them,  the 
judgment  has  proceeded,  when  (as  has  been  too  often  already 
repeated)  there  are  so  many  without  objection  ? 

It  remains  for  me  to  make  some  remarks  upon  the  supposed 
analogy  between  the  present  case  proposed  by  your  Lordships 
in  this  question,  and  a  writ  of  error  brought  in  a  civil 
case,  where  there  are  one  or  more  *  bad  counts  in  a  *  281 
declaration,  and  general  damages  given,  —  a  point 
much  U3^ed  and  relied  upon  at  the  bar.  It  appears,  how- 
ever, to  be  clear  that,  upon  examination,  such  supposed  anal- 
ogy wiU  be  found  to  fail.  The  reason  why,  in  a  civil  case 
where  general  damages  are  given  in  tHe  case  just  supposed, 
the  judgment  cannot  be  sustained  in  a  Court  of  Error,  is 
that  the  finding  of  the  jury  is  the  ground  of  error ;  not  that 
there  is  any  mistake  in  such  finding,  for  the  jury  is  not  to 
examine  the  validity  of  the  counts,  but  that  it  is  impossible 
for  the  Court  to  know  how  much  may  have  been  given  in 
respect  of  the  good,  and  how  much  in  respect  of  the  bad, 
counts.  Of  tliis  a  Court  of  Error  can  have  no  knowledge, 
and  has  neither  the  means  nor  competence  of  deciding ;  nor 
the  Court  below  either.  But  in  a  criminal  case,  with  a  find- 
ing of  guilty,  there  is  nothing  which  bears  any  resemblance 
to  the  damages  found  in  a  civil  case.  In  a  criminal  case,  the 
verdict  being  guilty,  and  a  judgment  accordingly,  the  ques- 
tion  is,  whether  there  is  upon  the  record  enough  to  sustain 
the  judgment.  No  question  is  raised  like  that  of  damages,  as 
to  which,  belonging  as  it  does  to  another  tribunal,  the  Court 
can  form  no  opinion,  and  has  no  means  of  deciding  ;  that  is, 
how  much  is  to  be  referred  to  the  good  counts  in  a  declara- 
tion, and  how  much  to  the  bad.  In  the  criminal  Court  there 
is  no  foreign  subject  (if  I  may  use  the  expression)  into  which 
the  Court  cannot  inquire,  but  it  may  examine  and  decide 
whether,  upon  the  face  of  the  proceedings,  there  is  enough  to 
sustain  the  judgment.  The  Court  below  also  has  the  power 
of  assessing  the  amount  of  punishment,  as  well  as  of  forming 
a  judgment  upon  the  validity  of  the  indictment :  not  so  in  a 
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civil  case,  for  there  neither  a  Court  of  Error  nor  the 

*  282    Court  below  can  rectify  an  error  that  has  *  arisen  from 

the  finding  on  one  or  more  bad  counts  of  the  de- 
claration. 

Independently^  therefore,  of  the  opinion  of  Lord  Mans- 
field already  referred  to.  and  passac^es  of  a  similar  import 
which  are  intinually  recurring!  theTe  are  reasons  why  die 
distinction,  which  he  twice  over  affirms  to  exist  between 
criminal  and  civil  cases,  may  be  sustained  upon  sound  prin- 
ciple. 

My  answer,  therefore,  to  the  third  and  eleventh  questions 
proposed  by  your  Lordships,  is  in  the  negative. 

Mb.  Baron  Gurnet.  —  My  Lords,  my  Lord  Chief  Justice 
having  delivered  the  unanimous  opinion  of  the  Judges,  with 
their  reasons,  upon  all  the  questions  proposed  by  your  Lord- 
ships, with  the  exception  of  the  third  and  the  eleventh,  it 
remains  for  me  to  ofiPer  to  your  Lordships  the  opinion  which 
I  have  formed  upon  the  third  and  eleventh  questions.  As  to 
the  third,  I  think  that  there  is  not  any  ground  for  reversing 
the  judgment,  by  reason  of  any  defect  in  the  indictment,  or 
of  the  findings,  or  entering  the  findings,  of  the  jury  upon  the 
indictment.  With  respect  to  the  eleventh,  I  think  that  in 
the  case  put,  the  judgment  cannot  be  reversed  on  a  writ  of 
error,  and  that  it  will  not  make  any  difference  whether  the 
punishment  be  discretionary  or  a  punishment  fixed  by  law. 
We  are  all  of  opinion  that  the  fifth,  eighth,  ninth,  tenth,  and 
eleventh  counts  of  the  indictment  are  good  counts.  The 
judgment  of  the  Court  of  Queen's  Bench  in  Lreland  may,  I 
think,  be  well  sustained  upon  those  counts.  The  judgment 
of  the  Court  upon  each  of  the  defendants  is,  ^'  for  his  offences 
aforesaid."  Now  as  to  two  of  the  counts,  we  are  all  of  opin- 
ion that  what  is  stated  in  each  of  them  does  not  amotint  to  an 
offence ;  therefore  I  think  that  it  is  not  to  be  presumed 

*  288    that  the  *  Court  of  Queen's  Bench  has  given  judgment 

upon  those  counts ;  on  the  contrary,  it  is  to  be  pre- 
sumed that  it  has  not  done  so. 

It  is  unnecessary  again  to  refer  to  the  cases  of  The  King 
V.  Powell^  The  King  v.   Ma9(m^  The  King  v.  Yaung^  whidti 
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have  been  cited  and  dwelt  upon  more  particularly  by  my 
brother  Williams.  We  are  of  opinion  that  the  findings  of 
the  jury  npon  the  first  four  counts,  which  are  good,  are  de- 
fective findings ;  but  I  do  not  think  it  follows  that  that  inval- 
idates the  judgment  upon  the  five  counts  which  are  decided 
to  be  good.  Upon  those  bad  findings,  I  think  that  it  is  to  be 
presumed  no  judgment  has  been  pronounced.  I  cannot  dis- 
tinguish between  a  bad  finding  on  a  good  count  and  a  good 
finding  on  a  bad  count.  They  appear  to  me  to  amount  to 
precisely  the  same  thing ;  namely,  that  upon  which  no  judg- 
ment can  be  pronounced.  The  judgment  must  be  taken  to 
have  proceeded  upon  the  concurrence  of  good  counts  and 
good  findings,  and  upon  nothing  else.  It  has  been  contended 
at  your  Lordships'  bar,  that  inasmuch  as  there  are  some 
counts  which  are  bad,  no  judgment  can  be  pronounced  upon 
those  which  are  good ;  and  this  has  been  argued  on  an  anal- 
ogy which  has  been  supposed  to  exist  between  civil  and 
criminal  cases.  The  distinction  between  one  and  the  other 
has  been  alwajrs  recognized,  and  the  only  regret  that  has 
ever  been  expressed  upon  the  subject  has  been  that  such  a 
rule  should  have  prevailed  in  civil  cases,  by  which  justice  has 
been  so  frequently  defeated;  but  in  criminal  cases  it  has 
always  been  decided  that  if  there  be  one  good  count,  the 
Court  is  warranted  in  pronouncing  judgment ;  and  no  case 
has  been  cited,  or  I  believe  can  be  cited,  in  which  any  Judge 
has  ever  suggested  that  the  rule  would  be  different  in 
a  writ  of  error  from  *  that  which  has  prevailed  on  *  284 
motions  in  arrest  of  judgment.  I  should  think  that  it 
would  be  a  very  dangerous  thing  to  unsettle  that  which  has 
hitherto  been  considered  established  law ;  that  in  criminal 
cases  a  judgment  is  valid  where  there  is  a  good  count  to 
warrant  it.  It  has  been  contended  that  the  judgment  of  the 
Court  must  be  taken  to  have  been  made  up  and  compounded 
of  so  much  punishment  on  one  count  and  so  much  on  another, 
as  if  it  were  two  months  imprisonment  on  one  and  three  on 
another,  and  so  on  ;  and  that  we  ought  to  ascribe  part  of  the 
punishment  in  this  case  to  the  bad  counts  or  the  bad  findings. 
This  certainly  is  not  the  mode  by  which  any  Court  proceeds 
in  fixing  the  punishment.     The  Court  ascertains  that  there  is 

[248] 


*  284  OASES  IN  THE  HOUSE  09  LOBDS* 

a  good  charge  and  a  good  finding  to  warrant  the  judgment, 
and  then  it  takes  into  consideration  all  the  circnmstances  of 
the  case,  —  those  of  aggravation  and  those  of  mitigation ;  and 
it  apportions  the  punishment  to  each  defendant  according  to 
his  demerit;  and  therefore  it  may  well  happen  (as  in  the 
present  case),  that,  according  to  the  greater  or  less  degree  of 
aggravation,  the  punishment  of  persons  convicted  of  the 
same  offence  will  vary;  to  some  will  be  allotted  more,  to 
others  less.  But  this  is  not  a  matter  for  the  consideration  of 
the  Court  of  Error.  A  Court  of  Error  has  no  means  of 
judging  whether  the  punishment  awarded  is  a  just  punish- 
ment, or  whether  it  is  too  severe  or  too  mild.  All  that  a 
Court  of  Errot  has  to  consider  is,  whether  the  punishment 
be  that  which  the  law  authorizes  for  the  crime  of  which  the 
defendant  has  been  convicted.  In  this  case  the  punish- 
ment is  appropriate.  The  offence  is  conspiracy ;  the  pun- 
ishment is  fine,  imprisonment,  and  recognizance  for  good 
behaviour. 

*  28«5  *  Mr.  Baron  Aldebson.  —  My  Lords,  the  third 
question  which  your  Lordships  have  directed  me  to 
consider  in  common  with  my  learned  brethren  consists  of 
two  propositions.  The  former  of  those  propositions  is  re- 
peated as  a  substantive  question  in  the  eleventh  question; 
and  I  shall  therefore  propose  to  consider  these  together,  and 
then  to  advert  to  the  second  branch  of  the  third  question 
separately. 

I  own  that  I  feel  very  strongly  the  paramount  importance 
of  that  which  I  first  mentioned,  believing  as  I  do  that  an 
opposite  decision  by  your  Lordships  would  be  productive  of 
great  inconvenience  and  failure  of  justice  in  criminal  cases 
for  the  future.  It  is  therefore  a  great  satisfaction  to  me  to 
find  that  on  this,  which  is  a  purely  technical  question,  I  agree 
with  so  large  a  majority  of  my  learned  brethren. 

The  universal  belief  of  the  profession,  as  long  as  I  can 
remember  any  thing,  has  been  in  conformity  to  what  is  stated 
in  Peake  v.  Oldham^  Qrant  v.  A%tle^  and  Rex  v.  Benfidd. 
The  language  of  Lord  Mansfield,  in  Orant  v.  Attle^  ex- 
presses the  universal  belief  and  tradition  of  the  profession ; 
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and  the  invariable  answer  given  to  an  objection  in  arrest  of 
judgment  on  snch  a  ground,  has,  according  to  my  recollec- 
tion, alway^  been  that  it  is  immaterial  to  enter  into  the  dis- 
cussion of  the  question,  because  there  is  a  good  count ;  '^  and 
the  Court  always "  (as  is  said  arguendo^  and  assented  to 
by  the  Judges  in  Hex  v.  Benfield)^  ^^  in  indictments  and  in- 
formations, will  give  judgment  on  that  part  which  is  indicta- 
ble." If  we  were  to  examine  our  records  we  should  find,  I 
doubt  not,  a  cloud  of  cases  in  which  a  general  judgment  has 
been  pronounced  on  an  indictment  with  one  or  more  defective 
counts  ;  but  it  has  not  occurred  that  any  such  objec- 
tion has  *  ever  been  made  the  ground  of  an  argument  *  286 
in  a  Court  of  Error :  nay  more,  cases  of  writs  of  error 
are  not  wanting  in  which  this  objection,  though  on  the  very 
surface,  escaped  the  notice  of  the  most  acute  counsel  and 
the  most  astute  Judges.  It  is  certainly  possible  that  all  this 
may  be  so,  and  yet  the  objection  may  be  good,  and  a  valu- 
able, as  it  is  certainly  (to  me  at  least)  a  new  discovery.  But 
although  this  question  has  been  most  ably  argued,  indeed 
with  that  nimia  %vhtilita%  of  which  Lord  Coke  speaks,  but 
not  I  think  with  much  commendation,  yet  the  argument  has 
failed  to  convince  me  that  all  this  course  of  precedent  and 
tradition  is  erroneous. 

It  is  not,  indeed,  contended  that  the  Court  below  in  such 
a  case  cannot  pronounce  a  valid  judgment ;  on  the  contrary, 
if  it  was  not  to  pronounce  a  judgment  against  the  defendant, 
{hat  would  be  erroneous ;  but  it  will  follow  from  the  argu- 
ment that  the  Courts  are  always  bound  to  hear  and  to  decide 
on  the  validity  of  each  count,  and  that  those  Judges  who 
have  said  and  thought  that  it  was  immaterial  so  to  do,  have 
deceived  themselves  and  the  profession;  for  they  contend 
that  it  is  an  objection  valid  in  a  Court  of  Error,  although 
not  ground  for  arresting  the  judgment.  Now,  a  defendant 
in  a  case  of  misdemeanour  may  always  go  to  a  Court  of  Error 
for  redress ;  and  if  he  does  so,  it  must  appear,  according  to 
this  argument,  in  express  terms  on  the  record,  what  the 
judgment  of  the  Court  below  on  the  validity  of  each  count 
has  been.  And  a  defendant,  consequently,  in  all  cases  is  to 
have  this  benefit  given  to  him,  that  if  there  be  any  doubtful 
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count  he  may  say  nothing  in  the  Court  below,  but  leave  the 

Court  to  give  its  judgment ;  and  then,  if,  on  suing  out  a  writ 

of  error,  the  Court  of  Error  should  thinS  the  count 

*  287  bad,  it  must  reverse  the  judgment  of  *  the  Court  be- 

low, and  let  him  go  free  altogether :  and  he  is  to  have 
this  further  advantage,  if  he  argues  the  question,  of  taking 
the  chance  of  total  escape,  by  reason  of  a  difference  of 
opinion  between  the  Court  of  Error  and  the  Court  below  on 
some  immaterial  count,  and  even,  perhaps,  if  the  Court  of 
Error  should  thmk  a  count  good  which  the  Court  below  has 
deemed  bad;  and  though  both  agree  that  the  defendant 
ought  to  be  punished  on  the  whole  record,  he  is  to  escape 
altogether  from  that  indictment:  so  that  the  Court  will  be 
obliged  in  all  cases  to  examine  and  decide  upon  the  record, 
in  some  cases  even  without  the  benefit  of  an  argument,  in 
order  to  avoid  the  risk  of  a  reversal  of  its  judgment;  in 
cases,  too,  in  which  all  would  agree  that  the  judgment  as 
given  ought  not  to  be  varied,  even  as  to  the  amount  of  the 
punishment.  For  punishment  differs  from  civil  damages  in 
this,  that  it  is  imposed  in  respect  of  all  the  facts,  whether 
formally  laid  or  not,  and  even  upon  all  the  surrounding  cir- 
cumstances, character,  and  conduct  of  the  defendant. 

Before  I  come  to  such  a  strange  conclusion,  I  think  I  ought 
to  examine  carefully  what  the  principles  of  law  are,  and 
what  the  authorities  are  by  which  it  is  to  be  supported.  I 
believe  no  authority  has  been  suggested ;  but  the  argument 
mainly  turns,  1st,  on  certain  inconveniences  supposed  to  be 
likely  to  arise  to  defendants  in  certain  imaginary  cases,  if 
what  I  consider  as  the  old  rule  be  retained ;  2dly,  on  some 
supposed  analogy  between  civil  and  criminal  cases ;  and  Sdly, 
on  the  true  construction,  as  it  is  said,  of  the  words  of  the 
judgment  on  the  record.  I  will  consider  these  very  shortly, 
in  their  order. 

I  am  not  insensible  that  some  of  the  difficulties  stated  are 

real ;  and  if  the  rule  of  the  criminal  law  applicable  to  such 

cases  must  of  necessity  be  a  perfect  rule,  admitting  of 

*  288    no  anomalies,  and  in  no  supposable  *  case  of  inconven- 

iences, the  argument  is  well  founded.    Pardons  on  the 
verge  of  impossibility,  pleas  of  atUrefoU  convict  in  very  com- 
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plicated  and  improbable  circumstances,  and  the  like,  may 
easily  be  suggested  by  fertile  minds,  drawing  upon  an  imagi- 
nation at  once  of  a  poet  and  a  pleader  for  their  facts.  I  will 
not  go  through  these  at  length ;  it  has  been  done  already  by 
many  of  my  learned  brothers.  My  answer  to  them  all  is  this : 
the  law  proposes  not  a  perfect  rule,  but  being  human,  and 
therefore  imperfect,  must  choose  betw;een  conflicting  incon- 
veniences ;  and  I  think,  in  the  rule  which  it  has  adopted,  it 
has  chosen  the  least.  Then,  secondly,  is  there  any  analogy 
between  civil  and  criminal  cases  ?  There  is  no  doubt  that  in 
civil  cases  the  law  is,  and  we  have  seen  that  Lord  Mansfield 
lamented  that  it  was  so,  that  where  there  is  a  defective  count 
and  general  damt^es,  no  judgment  can  be  given  on  such  a 
verdict.  It  is  the  duty,  in  such  cases,  of  the  Court  to  award 
a  venire  de  novoy  that  the  mistake  may  be  corrected.  If  it 
should  not  award  a  venire  de  novOy  but  give  judgment  for  the 
damages,  the  Court  of  Error  will  reverse  that  judgment,  and 
will  award  a  ventre  de  novo.  This  was  done  in  Angle  v.  Alex- 
ander, (a)  But  this  plainly  depends  upon  this  principle, — 
which  I  deem  to  be  the  true  principle  on  which  a  Court  of 
Error  should  always  proceed,  —  that  the  Court  of  Error  there 
clearly  sees  that  the  Court  below  has  given  a  wrong  judg- 
ment. The  Court  must  know  that  upon  such  a  record  the 
damages  were  given  upon  the  bad  as  well  as  on  the  good 
counts ;  for  damages  are  found  by  the  jurors  who  have  no 
jurisdiction  to  consider  the  validity  or  invalidity  of  the  counts, 
but  must  treat  all  as  valid.  Secondly,  the  Court  of 
Eri'or  corrects  the  judgment  *  of  the  Court  below,  and  *  289 
gives  the  judgment  which  the  Court  below  ought  to 
have  given.  In  criminal  cases  both  these  important  circum- 
stances are  wholly  difiPerent.  There  the  Court  which  awards 
the  punishment  has  jurisdiction  to  say  whether  the  counts 
are  valid  ;  and  the  Court  of  Error  does  not  perform  the  anal- 
ogous act  of  sending  back  the  case  for  a  fresh  and  proper 
judgment  by  the  Court  below,  but  altogether  reverses  it,  and 
discharges  the  prisoner  from  the  pending  indictment.  There 
is  no  resemblance,  therefore,  between  the  two  proceedings. 

(a)  7  Bing.  110;  4  Moo.  &  P.  870. 
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The  course  in  civil  cases  is  reasonable  and  just,  but  if  applied 
to  criminal  cases  would  be  unjust  and  unreasonable. 

I  have  said,  that  I  think  the  true  principle  in  all  cases  of 
error  is,  that  the  Court  of  Error  shall  clearly  see  that  the 
judgment  of  the  Court  below  is  wrong,  l)efore  it  sets  that 
judgment  aside. 

And  this  brings  me  to  the  third  and  the  main  point ;  which 
is,  whether,  on  the  true  construction  of  the  words  of  the  rec- 
ord, that  does  clearly  appear;  if  it  does,  it  should  be  set 
aside.  The  material  words  of  the  judgment  of  the  Court 
are,  that  the  defendant,  ^^  for  his  offences  aforesaid,''  do  suffer 
such  a  punishment.  Now  what  is  the  reasonable  meaning  of 
the  words  ^'  for  his  offences  aforesaid,"  in  a  criminal  record  ? 
The  course  of  the  Court,  as  stated  in  Rex  v.  Benfield^  is  to 
give  judgment  on  the  part  which  is  indictable.  The  dicta  in 
those  cases  where  the  motion  in  arrest  of  judgment  is  made, 
go  to  this  extent :  that  it  is  immaterial  and  unnecessary  to 
decide  whether  the  count  objected  to  is  good  or  bad,  because 
the  Coiirt  always  gives  judgment  on  the  good  counts.  All 
these  are  sensible  and  consistent, if  we  construe  the  words ''  for 
the  offences  aforesaid  "  as  meaning  ^'  for  those  charges 
*  290  in  the  indictment  which  are  offences ; "  but  *are  wholly 
insensible  and  wrong,  if  they  mean  ^^  for  aU  the  charges, 
good  or  bad,  in  the  indictment.'*  I  therefore  construe  these 
words  according  to  those  dicta^  and  according  to  the  univer* 
sal  tradition  of  the  profession  as  to  criminal  law :  and  this  is 
according,  also,  to  their  natural  meaning ;  for  a  count  which 
is  bad,  is  so  because  it  charges  no  offence.  If  so  construed, 
there  is  nothing  in  the  record  to  show  more  than  this :  that 
the  Court  below  has  decided  that  some  counts  of  the  indict- 
ment do  contain  offences,  and  that  for  those  offences  it  has 
inflicted  the  punishment.  Then  the  Court  of  Error  examines 
the  record ;  and  if  it  finds  that  there  are  such  counts,  and 
that  there  are  proper  findings  of  the  jury  applicable  to  them, 
it  is  impossible,  as  it  seems  to  me,  that  it  should  clearly  see, 
or  indeed  see  at  all,  that  the  Court  below  has  made  any  error. 
If  so,  must  it  not  affirm  the  judgment  ? 

But  theil  it  is  said,  this  mode  of  statement,  if  thus  con- 
strued, will  be  too  general  a  statement  of  the  judgment  of 
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the  Court  below.  The  defendant  cannot  clearly  see  what  he 
is  punished  for,  —  on  which  counts  and  the  like.  But  this 
generality  has  been  according  to  the  course  of  the  precedents 
in  such  cases,  and  it  is  reasonable  to  adopt  it,  —  that  such 
monstrous  inconveniences  may  not  arise,  as  that  a  defend- 
ant, properly  punishable  in  the  opinion  of  both  Courts,  should, 
by  reason  of  a  diversity  of  opinion  as  to  a  matter  of  formal 
statement,  escape  judgment  on  the  pending  indictment  alto- 
gether. The  precedents  are  so,  the  convenience  is  in  accord- 
ance vnth  them ;  why  should  we  alter  the  practice  ?  That 
the  precedents  are  so,  and  that  no  one  ever  imagined  such  an 
objection  was  tenable,  appears  from  the  cases  of  Rex  v.  Powell^ 
Hex  V.  Masan^  and  Hex  v.  Young  and  Others,  In  Bex  . 
y.  Powell  there  *  were  two  counts ;  one  which  would  *  291 
support  the  judgment,  the  other  not;  for  the  judg- 
ment was  of  a  peculiar  species  of  imprisonment,  viz.,  impris- 
onment with  hard  labour;  all  the  punishment  consisted  of 
that  sort  of  imprisonment.  Now,  the  count  for  the  common 
assault  would  not  justify  any  judgment  for  laborious  imprison- 
ment at  all.  Nothing,  therefore,  can  support  that  judgment, 
except  the  general  principle  that  the  Court  of  Error  will  con- 
fine the  statement  on  the  record,  if  susceptible  of  it,  to  a 
construction  which  will  support  the  judgment,  and  that  where 
there  are  a  count  and  a  verdict  thereon  which  will  support 
the  judgment,  it  is  quite  enough ;  and  it  is  clear  the  Court 
must  have  construed  the  general  words  of  the  judgment  in 
the  way  before  suggested,  in  order  to  do  so  in  that  case.  The 
case  of  Rex  v.  Young  and  Others  (a)  was  a  writ  of  error : 
there  the  indictment  contained  foiur  counts;  the  two  last 
were  admitted  to  be  bad  on  the  authority  of  Rex  v.  Mason^ 
which  was  cited,  and  was  precisely  in  point ;  yet  there  the 
judgment,  being  in  general  terms,  was  held  sufficient.  Mr* 
Fielding^  who  argued  it  very  elaborately,  and  the  Court  of 
King's  Bench,  including  Lord  Ksnyon  and  Mr.  Justice  Bul- 
LBB,  no  inconsiderable  names,  never  dreamt  of  this  objection. 
The  whole  gist  of  the  aigument  was  to  get  rid  of  the  two 
first  counts,  which  were  ultimately  held  to  be  good.     This  is 

(a)  8  T.  B.  98. 
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almost  an  express  decision  on  the  point.  It  is  impossible  to 
believe  the  objection,  if  valid,  could  have  been  overlooked. 
If  Lord  Kenton  had  there  said,  when  the  counsel  cited  Rex 
V.  Masan^  in  order  to  show  the  two  last  counts  to  be  bad, 
"  That  is  quite  true,  those  counts  are  bad ;  but  you  know 
the  general  words  of  the  judgment  apply  to  the  good 
*  292  counts  alone  ; "  and  then  *  had  affirmed  the  judgment, 
it  would  have  been  an  express  decision  in  point.  I 
think  the  silence  of  the  Court  and  bar  on  the  subject  speaks 
even  with  a  louder  voice  to  the  same  effect.  The  King  v. 
Mason  (a)  is  to  the  same  effect,  though  not  so  strong  an 
authority.  Mr,  Marryat^  no  unacute  or  inconsiderable  law- 
yer, logins  his  argument  thus :  he  says,  ^^  The  second  count 
is  clearly  ]bad."  But  he  does  not  rest  there,  as  he  might  have 
done,  but  proceeds  to  demolish  the  remaining  count,  and 
upon  that  alone  argues  for  the  reversal  of  the  judgment: 
that  also  was  a  case  of  error.  In  both  these  last  cases  the 
punishment  was  discretionary,  either  imprisonment  for  a 
limited  term  or  transportation;  and  the  remark  is  obvious, 
that  the  bad  counts,  if  acted  on,  may  have  caused  the 
Court  below  to  fix  upon  transportation  rather  than  imprison- 
ment. 

It  seems  to  me,  therefore,  that  these  precedents,  as  weU  as 
the  dicta  before  referred  to,  afford  a  clear  and  plain  exposi- 
tion of  the  general  words  of  the  judgment  of  the  Court,  "  for 
his  offences  aforesaid,"  conformable  to  that  before  suggested 
by  me  to  your  Lordships;  and  further,  that  such  general 
words  so  construed  are  quite  sufficient  in  criminal  cases  to 
support  the  judgment  of  the  Court  below  upon  a  writ  of 
error. 

I  shall  only  detain  your  Lordships  for  a  short  period  on  the 
second  branch  of  the  third  question  ;  which,  although  of  great 
importance  in  this  case,  is  not  of  that  general  interest  which 
the  other  is.  It  depends  on  the  peculiar  findings  of  the  jury 
here  ;  and  probably  such  a  question  (as  it  has  never,  that  I 
am  aware  of,  occurred  before)  will  never  occur  again.  Never- 
theless, I  think  it  must  be  governed  by  the  same  principles 

(a)  2  T.  R.  581. 
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and  must  receive  the  same  solution  as  the  other 
*  branch  of  the  question.  It  depends,  as  that  did,  on  *  293 
the  reasonable  construction  of  the  words  of  the  judg- 
ment, which  are  these :  "  That  the  defendant,  for  his  offences 
aforesaid,  be  imprisoned,"  &c.  If  I  am  right  in  saying  that, 
according  to  the  true  construction  of  the  words,  "  the  offences 
aforesaid,"  your  Lordships  must  take  them  to  mean  '^  those 
charges  in  the  indictment  which  are  offences,"  then  I  think 
that  the  words  "  his  offences  aforesaid  "  (which  are  those  of 
the  record  in  his  case)  must  mean  "  those  charges  in  the 
indictment  which  are  offences,  and  which  are  sufficiently 
found  against  him  by  the  jury;"  otherwise,  though  they 
may  be  "  the  offences  aforesaid,"  the  counts  being  good,  yet 
they  are  not  "  offences  aforesaid,"  not  being  so  found  by  the 
jury  as  to  warrant  a  judgment  against  him  on  the  record. 
And  I  think  the  same  reasonable  construction  ought  in  both 
cases  to  be  put  on  the  words  of  the  record ;  for  I  see  upon 
the  whole  no  solid  distinction  between  a  charge  properly  found 
but  informally  stated,  and  a  charge  properly  stated  but  in- 
formally  found  by  the  jury. 

The  principle,  therefore,  on  which  my  opinion  proceeds  is 
shortly  this:  that  a  Court  of  Error  cannot  reverse  a  judg- 
ment upon  a  mere  conjecture  that  it  may  be  wrong,  but  must 
see  clearly  that  the  judgment  below  is  erroneous  ;  and  I  think 
on  the  reasonable  construction  of  the  words  of  this  judgment, 
expounded  by  the  dicta  of  the  Judges  and  the  continued 
practice  of  the  Courts,  it  is  impossible  to  see  with  any  cer- 
tainty any  error  in  it.  I  think  also  that  the  generality  in  the 
words  of  the  judgment  has  been  advisedly  and  properly 
adopted,  and  is  recognized  by  the  Courts,  in  order  to  prevent 
what  otherwise  would  happen,  and  which  is  an  opprobrium  to 
the  administration  of  justice,  —  continual  failures  on  points 
of  mere  form. 

*I  may  add,  that  I  think  the  punishment,  whether    *294 
it  be  discretionary  or  fixed  by  law,  makes  no  solid  dis- 
tinction ;  but  it  is  obvious  that  in  the  case  of  a  fixed  punish- 
ment, it  would  be  more  palpably  inconvenient  and  strange  to 
reverse  it  for  such  reasons  as  are  now  suggested,  on  a  writ  of 
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error.     My  answer,   therefore,   both  to   the  third   and  the 
eleventh  questions,  is  in  the  negative. 

Ma.  Babon  Parke.  —  Upon  the  third  question  proposed  by 
your  Lordships,  and  also  the  eleventh,  which  may  be  prop- 
erly considered  at  the  same  time,  I  regret  to  find  that  after  a 
most  anxious  consideration  of  this  subject,  I  cannot  bring  my 
mind  to  concur  with  the  great  majority  of  my  learned  breth- 
ren ;  entirely  agreeing  with  all  of  them  upon  the  other  ques- 
tions which  your  Lordships  have  been  pleased  to  submit  to 
her  Majesty's  Judges. 

In  order  to  decide  this  question,  we  must  assume  that  two 
of  the  counts  of  the  indictment  are  bad,  and  charge  no  legal 
offence ;  that  on  three  which  are  good  there  is  an  improper 
verdict  of  the  jury,  who  have  found  parties  guilty  of  more 
than  one  offence  on  counts  charging  one  only  ;  and  that  the 
remainder  of  the  coimts,  and  the  findings  on  them  respec- 
tively, are  good.  On  one  count,  the  fourth,  there  is  the  same 
defect,  but  it  is  cured  by  a  nolle  prosequi,  and  therefore  it 
becomes  unnecessary  to  consider  it. 

In  this  state  of  the  record  each  defendant  is,  in  the  lan- 
guage of  the  judgment,  ^^  for  his  offences  aforesaid,  fiined,  im- 
prisoned, or  sentenced  to  find  sureties  of  the  peace,"  for  a 
certain  time.  The  third  question  is,  whether  a  judgment  in 
this  form  ought  to  be  reversed. 

I  had  certainly  considered  it  to  be  a  settled  rule  and 

well  established,  ever  since  I  was  in  the  profession, 

*295    *that  there  was  a  distinction  between  judgments  in 

civil  and  criminal  cases,  where  there  were  more  counts 

than  one,  and  one  count  was  bad,  and  a  general  finding  by 

the  jury ;  that  rule  being,  that  in  civil  cases  the  judgment  for 

the  damages  found  would  be  erroneous ;  in  criminal  cases  a 

judgment  warranted  by  any  one  good  count  would  be  good : 

my  impression  being,  that  as  the  reason  of  the  rule  in  civil 

cases  was,  that  the  jury,  not  being  presumed  to  know  the 

law,  were  to  be  supposed  to  have  given  some  dan^ages  on  the 

bad  count,  which  the  Court  had  no  means  of  apportioning ; 

so  in  criminal  cases  the  reason  was,  that  the  Court,  being  pre- 
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snmed  to  know  the  law,  was  to  be  supposed  ta  have  given  its 
judgment  on  the  good  count  only.  I  may  say  that  it  cer- 
tainly was  with  some  surprise  that  I  heard  that  proposition 
disputed  at  your  Lordship's  bar.  The  full  consideration  of 
the  able  arguments  I  have  heard  on  that  subject  has  induced 
me  to  doubt  extremely  whether  tiie  rule  is  correct  to  the 
extent  I  have  stated  it,  and  whether  it  has  not  been  carried 
too  far  by  a  misunderstanding  of  the  dieta  of  Judges  on  appli- 
cations in  arrest  of  judgment. 

If  this  point  were  to  be  considered  independently  of  the 
understood  rule  upon  this  subject,  and  supposing  that  no 
such  rule  existed,  I  should  say,  that  where  an  indictment 
contains  several  counts,  each  ought  to  be  brought  to  its 
proper  legal  termination  by  a  proper  judgment.  The  prac- 
tice has  grown  up,  and  much  increased  in  modem  times,  of 
introducing  many  counts  into  one  indictment;  and  though 
we  know  practically  that  these  are  most  frequently  descrip- 
tions, only  in  different  words,  of  the  same  offence,  they 
are  allowable  only  on  the  presumption  that  they  are  dif- 
erent  offences,  and  eveiy  count  80  imports  on  the  face 
of  the  record,  as  Mr.  Justice  Buller  states  in  Rex 
V.  ^ Young;  (a)  though  the  late  Mr.  Justice  Taunton  •296 
intimated  a  different  opinion,  I  think  without  suffi- 
cient ground,  in  Rexr,  Powell,  (h)  The  question  then  being 
how  these  counts  are  to  be  dealt  with  on  the  face  of  the 
record,  I  should  have  said,  d  priori^  that  it  was  the  duty  of 
the  Court  acting  between  the  Crown  and  the  accused,  and 
the  right  of  the  accused,  to  have  the  charge  of  each  offence 
(for  as  such  I  must  treat  it)  properly  and  finally  disposed  of 
on  the  record,  so  that  the  accused  as  well  as  the  Crown 
might  know  for  whal;  offence  the  punishment  was  inflicted, 
and  for  what  not ;  and  so  that  the  accused  might  plead  his 
conviction  in  bar  of  another  indictment  for  the  offence  for 
which  he  was  punished,  and  that  the  Crown  might  also  know 
that  it  might  again  prosecute  for  that  offence  for  which  he 
was  not.  Therefore,  in  this  case,  where  some  counts  are 
bad,  the  Court,  I  should  have  supposed,  ought  ex  officio  to 

(a)  8  T.  R.  106.  (()  2  B.  &  Ad.  78. 
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have  given  judgment  that  they  were  so,  and  quashed  them ; 
Hale  ;  (a)  by  which  the  Crown  would  have  been  enabled  to 
prosecute  again  for  those  offences,  and  the  defendant  would 
know  that  he  could  not  plead  his  conviction  of  them.  So  in 
respect  to  those  counts  on  which  the  jury  have  acted  incor- 
rectly, by  finding  persons  guilty  of  two  offences  (on  a  count 
charging  only  one),  if  the  Crown  did  not  obviate  the  objec- 
tion, by  entering  a  nolle  prosequi  as  to  one  of  the  offences, 
Rez  V.  Sempsteady  (6)  and  so  in  effect  removing  that  from 
the  indictment,  the  Court  ought  to  have  granted  a  ventre  de 
novo  on  those  counts,  in  order  to  have  a  proper  finding ;  and 
then  upon  the  good  counts  it  should  have  proceeded  to  pro- 
nounce the  proper  judgment.  In  short,  I  should  have 
*  297  said  that  the  defendant  should  on  the  *  face  of  the 
record  be  put  precisely  in  the  same  condition  as  if  the 
several  counts  had  formed  the  subject  of  several  indictments. 
But  in  the  case  of  a  certain  description  of  punishments, 
which  from  their  very  nature  can  only  be  once  inflicted,  that 
of  death  and  transportation  for  life,  for  instance,  the  record 
might  be  formal  and  sufficient  without  a  judgment  expressly 
given  on  each  count,  if  for  all  the  offences,  in  different  counts, 
one  judgment  was  given;  because  to  put  on  the  record  a 
judgment  that  a  person  should  be  hanged  or  transported  for 
life  more  than  once  would  seem  to  be  superfluous,  and  to 
savour  of  absurdity,  and  therefore  in  such  a  case  the  judg- 
ment might  be  good ;  it  would  be  considered  as  given,  from 
the  very  nature  of  the  punishment,  for  each  and  every  offence ; 
and  the  insufficiency  of  one  coimt,  or  the  improper  finding 
upon  it,  would  in  no  way  affect  the  judgment.  Each  offence 
would  on  the  face  of  the  indictment  be  finally  disposed  of; 
and  though  on  the  bad  counts  it  would  be  the  more  correct 
course  to  give  judgment  that  they  should  be  quashed  for  in- 
sufficiency, the  want  of  that  would  not  vitiate  the  record; 
the  accused  would  have  been  convicted,  and  received  judg- 
ment on  aU ;  and  if  for  any  one  offence  contained  in  a  count 
which  is  insufficient  in  point  of  law  he  had  received  a  judg- 
ment, it  would  have  been  no  hardship,  as  precisely  the  same 

(a)  2  Hale,  P.  C.  896.  (6)  R.  &  Ryan,  C.  C.  344. 
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judgment,  and  exactly  to  the  same  extent,  would  be  justified 
by  another  good  count.  And  so,  where  the  punishment  was 
discretionary,  and  the  form  and  language  of  the  record  ad- 
mitted of  a  construction  by  which  the  judgment  might  be 
applied  to  each  and  every  offence  ;  for  instance,  suppose  for 
each  jof .  three  offences  the  judgment  was  that  the  defendant 
should  be  imprisoned  one  year,  beginning  and  ending 
at  the  *  same  time,  such  a  judgment  would  not  be  *  298 
defective ;  each  offence  would  be  disposed  of  by  the 
judgment,  and  the  defendant  might  plead  autrefois  convict  to 
any  subsequent  indictment  for  any  one  of  the  offences,  and 
there  would  be  no  absurdity  in  one  and  the  same  imprison- 
ment being  a  punishment  for  different  offences ;  and  the 
effect  would  be  in  such  a  case,  that  the  pardon  of  the  Crown 
for  cue  offence  would  not  operate  as  a  discharge  of  the  im- 
prisonment ;  the  defendant  would  still  remain  imprisoned  on 
the  others ;  and  the  same  observation  would  apply  to  the 
cases  of  fixed  statutory  punishments  by  imprisonment  or 
transportation,  for  instance,  for  a  limited  period,  where  the 
statute  did  not  make  it  obligatory  to  inflict  such  separate  fixed 
punishment  for  each  separate  offence. 

Such,  my  Lords,  is  the  course  which  would  have  appeared 
to  me  to  be  just  and  reasonable,  and  to  be  required  by  law,  if 
there  had  been  no  authority  on  this  subject ;  and  applying 
these  principles  to  the  present  case,  I  should  have  thought 
the  judgment,  in  the  form  in  which  it  is  entered  on  the  rec- 
ord, erroneous;  because  that  judgment  imports  that  it  was 
given  for  all  the  offences  charged  against  each  prisoner,  that 
is,  upon  all  the  counts ;  some  part  of  the  punishment  would 
be  awarded  to  each,  and  two  of  the  counts  are  bad,  and  three 
have  had  no  finding  of  the  jury  upon  them,  which  would,  in 
the  present  state  of  the  record  (no  nolle  prosequi  being  en- 
tered as  to  part  found  on  them),  warrant  any  judgment  upon 
those  counts ;  so  that,  according  to  the  language  of  the  rec- 
ord, the  defendants  have  received  sentence  for  five  different 
offences  (for  so  they  must  be  assumed  to  be)  for  which  they 
are  respectively  not  liable  to  receive  judgment  at  all ;  and  a 
Court  of  Error  cannot  say  how  much  of  the  fine  and 
how  much  of  the  imprisonment  *  belongs  to  each  of-   *  299 
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fence,  and,  the  punishment  being  discretionaiy,  clearly  cannot 
itself  pronounce  any  judgment. 

Two  modes  suggested  themselves  to  me,  by  which  this 
apparent  error  could  be  rectified.  The  first  is,  that  the 
Court  of  Error  is  to  presume  that  the  Court  below  has  given 
judgment  on  those  counts  of  the  indictment  only  on  which  it 
was  warranted  to  give  judgment ;  viz.,  on  the  good  counts, 
with  sufficient  findings  thereon.  The  second,  that  the  judg- 
ment may  be  read  as  one  of  the  same  imprisonment  and  the 
same  fine,  for  each  offence.  To  the  first  of  these  modes  of 
supporting  the  judgment,  there  are  two  objections,  —  one,  that 
the  supposition  does  not  accord  with  the  terms  of  the  judg- 
ment. If  the  judgment  had  been  general,  ^'  therefore,  it  is 
considered  that  the  defendant  be  imprisoned,''  this  objection 
would  not  have  been  of  weight ;  but  it  is,  ^*  that  he  be  im- 
prisoned for  his  ofiPences  aforesaid ; "  that  is,  all  the  offences.  It 
may  then  be  said,  that  it  is  to  be  intended  that  the  Court  took 
into  consideration  only  what  were  legally  offences ;  that  is, 
the  good  counts.  But  then  it  has  also  given  judgment  upon 
the  good  counts  on  which  there  has  been  no  proper  finding, 
and  judgment  for  the  offences  found  by  the  jury,  not  included 
in  the  counts  at  all.  The  answer  offered  to  this  objection  is, 
that  it  is  to  be  presumed  that  it  has  given  judgment  for  those 
^^  offences  "  only  which  are  such  by  law,  are  contained  in  the 
indictment,  are  legally  described  in  it,  and  sufficiently  found 
by  a  jury  to  warrant  the  judgment.  I  cannot  help  doubting, 
to  say  the  least,  whether  such  a  qualification,  or  rather  addi- 
tion, to  the  language  of  the  record  could  be  permitted. 

But,  secondly,  the  other  objection  is,  supposing  the 
*  800  terms  of  the  judgment  general,  without  the  words  *  "  for 
his  offences  aforesaid,"  so  that  no  violence  would  be 
done  to  the  language  of  the  record,  by  adopting  the  presump- 
tion that  the  Court  acted  on  the  good  counts  properly  foimd 
only ;  the  defendant  would  still  be  without  the  benefit,  to 
which  I  have  supposed  that  he  was  entitled,  of  knowing,  on 
the  face  of  the  record,  for  which  of  the  charges  therein  he 
was  punished,  so  that  he  might  plead  antrefiM  conviet.  As  to 
the  ingenious  argument  of  Mr.  Peacock  at  your  Lordships' 
bar,  that  if  pardoned  for  one  offence,  he  could  not  teU  how 
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much  punishment  should  be  remitted,  I  think  the  answer  is, 
that  it  would  prove,  too  much,  for  it  would  equally  apply  to 
an  indictment  with  all  the  counts  and  findings  good,  and  one 
sentence  of  fine  or  imprisonment  for  all,  —  an  objection  wholly 
untenable.  But  with  reference  to  the  other  argument,  the 
defendant's  condition  as  to  future  prosecutions  (always  bear- 
ing in  mind  that  the  offences  are  assumed  to  be  different),  if 
this  presumption  of  supporting  the  judgment  is  to  be  adopted, 
the  defendant  must  ascertain  which  count  is  probably  bad  and 
which  good  before  he  pleads  such  a  plea ;  and  he  must  then 
refer  to  the  Court  before  which  he  pleads  it,  whether  that 
count  was  bad  or  good, — a  point  which  the  first  Court,  I  think, 
ought  itself  to  have  decided ;  for  the  plea  of  autn^oU  convict 
would  on  this  presumption  be  bad  or  good,  accordingly  as  the 
second  Court  decided  the  count  to  be  bad  or  good,  the  first 
having  given  no  decision  upon  it.  It  appears,  therefore,  to 
me,  that  there  are  very  weighty  objections  to  the  adoption  of 
the  principle  that  the  Court  is  to  be  taken  to  have  given  judg- 
ment on  the  good  and  well-proved  counts  only. 

The  second  mode  of  supporting  the  judgment  is  by  reading 
it  as  if  it  had  been  a  judgment  of  the  same  imprison- 
ment  for  a  year,  and  the  same  fiine  for  *  each  and  every  *  301 
offence.  If  this  could  be  done,  each  and  every  count 
would  have  been  brought  to  its  termination  by  a  judgment 
thereon ;  and  though  the  judgment  on  the  bad  counts  and 
those  insufficiently  found  would  be  erroneous,  the  judgment 
therefore  could  not  be  reversed.  The  good  counts  would 
equally  support  the  judgment  given  to  its  full  extent.  The 
objection  to  this  mode  is,  that  it  alters  the  language  of  the 
record,  by  making  the  imprisonment  and  fine  a  punishment 
for  each  offence  instead  of  both,  and  that  it  cannot  be  sup- 
posed, without  express  words  (whatever  may  be  said  about 
the  sentence  of  imprisonment),  that  the  Court  intended  pre- 
cisely the  same  sum  to  be  a  fine  or  satisfaction  to  the  Crown 
for  each  and  every  offence.  Primdfaeie^  at  least  a  part  must 
be  for  one  offence,  and  a  part  for  another ;  and  the  Court  of 
Error  cannot  apportion  it,  for  it  does  not  know  the  facts  in 
respect  of  which  it  is  imposed.  Independently  of  authority, 
therefore,  I  should  upon  principle,  and  for  the  reasons  I  have 
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mentioned,  not  have  been  satisfied  as  to  the  validity  of  the 
judgment  in  point  of  form. 

It  remains  to  consider  what  the  authorities  are.  There  is 
no  decision  on  the  subject ;  if  there  had  been,  it  would  prob- 
ably have  disposed  of  the  question  at  once.  But,  undoubt- 
edly, there  is  a  prevailing  opinion  that  any  one  good  count 
well  found  will  support  a  judgment  warranted  by  it,  whatever 
bad  counts  there  may  be,  —  the  value  of  which  opinion  de- 
pends greatly  upon  the  frequency  of  its  being  practically 
called  into  operation.  This  opinion,  no  doubt,  is  acted  upon 
in  practice  to  this  extent,  that  judgment  is  continually  passed 
upon  a  record  containing  many  counts,  without  adverting  to 

any  count  in  particular,  upon  the  supposition  that  any 
♦  302  one  count  will  support  the  verdict;  *but  such  judgment 

is  never  entered  formally  on  the  record,  unless  the  record 
is  wanted  for  a  special  plea  of  a  former  conviction  (a  rare 
occurrence),  or  for  a  writ  of  error,  which  is  not  frequent,  and 
the  question  relates  to  the  form  of  the  record.  There  are 
also  some  precedents  which  afford  evidence  of  the  practical 
operation  of  this  opinion ;  for  in  those  it  may  be  reasonably 
supposed  that  the  objection  would  have  been  taken,  if  such 
opinion  was  not  fully  established.  And  this  consideration 
induces  me  to  pause,  and  to  doubt  whether  I  ought  to  answer 
your  Lordships'  question  in  the  affirmative.  I  cannot  help 
thinking,  however,  that  thp  opinion  has  grown  up,  without 
adequate  grounds  for  it,  from  the  application  of  the  acknowl- 
edged difference  between  criminal  and  civil  cases  on  a  motion 
in  arrest  of  judgment,  in  which  the  doctrine  is  clear  to  cases 
of  error ;  and  the  latter  being  comparatively  rare  in  criminal 
cases,  the  profession  has  not  been  sufficiently  called  upon 
practically  to  consider  the  difference.  Add  to  this,  in  all 
capital  cases,  and  in  all  in  which  the  punishment  could  only 
once  be  infficted,  as  transportation  for  life  (if  I  am  right  in 
the  view  I  have  taken),  the  sentence  would,  from  its  very 
nature,  be  ascribed  to  each  and  every  count,  and  therefore 
the  objection  that  one  was  defective  could  not  prevail ;  and  by 
consequence  the  number  of  cases  in  which  the  doctrine  would 
have  to  come  under  practical  consideration  would  be  much 
limited. 
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The  dicta  of  Judges  on  this  suhject,  on  which  reliance  is 
placed,  are  principally  those  of  Lord  Mansfield  and  Lord 
Chief  Justice  Eyre.  In  Q-rant  v.  A%tley  (a)  on  a  writ  of 
error,  Lord  Mansfield,  speaking  of  the  effect  of  a 
general  verdict  in  civil  cases,  in  *  which,  where  one  *  803 
count  is  bad,  and  the  assessment  of  damages  is  general, 
the  objection  is  fatal,  says,  ^'  it  does  not  hold  in  the  case  of 
criminal  prosecutions ;  for  when  there  is  a  general  verdict  of 
guilty  on  an  indictment  consisting  of  several  counts,  if  any 
one  of  them  is  good,  that  is  held  to  be  sufficient."  This 
dictum  does  not  necessarily  mean  more  than  that  the  verdict 
is  sufficient  to  enable  the  Court  to  pass  judgment.  The  same 
observation  precisely  applies  to  the  dictum  of  that  eminent 
Judge  in  Peake  v.  Oldham  ;  (6)  and  that  of  Lord  Chief  Jus- 
tice Eyre,  in  Rex  v.  Tvller^  (c)  was  on  a  motion  in  arrest  of 
judgment  in  a  capital  case,  and  all  he  says  is,  that  it  was  un- 
necessary to  consider  the  second  count ;  and  if  I  am  right  in 
the  view  I  have  taken,  it  certainly  was,  as  the  capital  sentence 
could  only  once  be  imposed.  In  Regina  v.  Ingram^  (d)  Lord 
Chancellor  Parker,  on  a  motion  in  arrest  of  judgment,  makes 
a  declaration  of  his  opinion  which  cannot  be  understood  to 
mean  more  than  that  the  Court  will  pass  the  proper  judgment, 
or  that  (in  that  case  there  being  only  one  count  laying  a 
complete  offence)  the  Court  would  reject  the  surplusage. 
Again,  in  Rex  v.  Benfieldy  (e)  it  was  said  (on  a  motion  in 
arrest  of  judgment)  that  the  Court  will  give  judgment  on 
the  part  indictable  ;  and  that  it  was  not  like  the  case  of  an 
action  with  general  damages,  for  there  the  plaintiff  can  have 
no  judgment.  This  declaration  by  no  means  goes  the  length 
of  supporting  a  general  judgment  on  several  counts,  where 
one  is  bad.  The  same  observation  may  be  made  upon  The 
King  v.  Rhodes,  (jg) 

There  are,  however,  some  cases  in  which  the  objec- 
tion *  might  have  been  taken,  if  it  had  been  thought    *  304 
tenable.     That  cited  in  argument,  Rex  v.  Powell^  (Ji) 

(o)  Doug.  780.  (6)  Cowp.  275. 

(c)  1  Boe.  &  Poll.  ISO.  Id)  1  Salk.  384. 

(e)  5  Burr.  981.  (g)  2  Ld.  Raym.  886. 

(A)  2  B.  &  Ad.  75. 
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where  on  an  indictment  for  an  assault  with  intent  to  ravish, 
and  a  common  assault,  the  judgment  of  imprisonment  for  twQ 
years,  and  hard  labour  apparently  for  the  whole  time,  is  one ; 
and  the  sentence,  if  any  part  of  the  hard  labour  was  to  be 
ascribed  to  the  common  assault,  was  wrong.  That  point  wad 
not  argued,  and  therefore  the  case  is  some  authority  as  to  the 
practical  operation  of  the  opinion  to  which  I  have  referred. 
The  King  v.  Mason  (a)  and  Tks  King  v.  Toung  (6)  are  two 
other  of  the  reported  cases  in  which,  on  a  writ  of  error,  the 
judgment  was  affirmed,  where  there  were  several  counts  on  a 
misdemeanour,  two  clearly  bad ;  and  a  general  judgment,  ^^  for 
the  offences  aforesaid  "  (for  the  record  has  been  searched), 
of  transportation  for  seven  years.  In  the  case  of  The  King 
V.  Young  other  points  were  argued,  and  this  was  not ;  and  it 
may  be  said,  that  if  the  counsel  had  not  been  satisfied  that 
one  good  count  would  support  the  judgment,  it  would  have 
been  argued ;  and  these  cases  also  are  some  authority  as  to 
the  existence  of  the  opinion,  for  its  existence  would  account 
for  no  objection  being  taken.  But  it  may  be  observed,  that 
the  objection  taken  in  the  present  case  was  not  available  in 
that.  The  Statute  30  Geo.  2,  c.  24,  §  1,  on  which  the  indictment 
in  both  cases,  The  King  v.  Mason  and  The  King  v.  Toung^ 
was  framed,  gives  a  discretionary  power  to  fine,  imprison, 
whip,  put  in  the  pillory,  or  transport ;  but  if  the  Court  choose 
to  transport,  the  period  is  fixed.  Here  the  objection  is,  that 
the  defendant  has  been  sentenced  to  some  portion  of 
*  305  his  imprisonment,  or  at  least  fine,  for  *  crimes  of  which 
he  has  not  been  legally  convicted.  No  such  objection 
would  have  been  available  there,  as  the  defendant  was  sen- 
tenced to  a  punishment  no  part  of  which  could  be  ascribed 
to  the  bad  counts,  seeing  that  neither  more  nor  less  of  that 
species  of  punishment  could  be  given  upon  any  good  count. 
The  objection  would  have  assumed  a  different  shape,  and 
would  have  been  less  striking. 

The  last  case  mentioned  is  a  decision  of  the  Judges  in  a 
Crown  case  reserved  after  sentence.  Rex  v.  Sill,  (c)  in  which 

(a)  2  T.  R.  581.  (6)  3  T.  B.  100. 

(c)  Rus.  &  Ry.  100.  • 
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the  Court  held  all  the  counts  to  be  good  but  one.  What  the 
sentence  was  does  not  appear,  nor  how  the  judgment  was 
entered  up,  if  it  was  entered.  The  objection  w€is  not  taken, 
and  the  reservation  for  the  opinion  of  the  Judges  was  ex- 
pressly confined  to  this,  whether  all  the  counts  were  bad ;  for 
if  they  should  be  of  opinion  that  all  were  bad,  the  defendant 
was  to  be  entitled  to  a  pardon. 

That  the  Judges  did  not  take  the  objection  that  the  judg- 
ment was  bad  in  such  a  case  is  not,  I  consider,  of  the  least 
weight. 

The  result  of  this  examination  is,  that  I  doubt  whether  the 
received  opinion  that,  if  any  one  count  in  an  indictment  is 
good  and  warrants  the  judgment,  the  judgment  will  in  all 
cases  be  good  on  a  writ  of  error,  is  so  sufficiently  established 
by  a  course  of  usage  and  practical  recognition,  though  gen- 
erally entertained,  as  to  compel  its  adoption  in  the  present 
case.  I  am  fully  sensible  of  the  great  importance  of  adher- 
ing to  an  established  rule.  If  I  had  thought  it  fully  estab- 
lished, I  should  certainly  have  abided  by  it,  notwithstanding 
the  serious  objections  which  I  have  described ;  which 
are  all,  however,  of  a  technical  *  nature,  and  the  rule  *  306 
is  practically  productive  of  no  real  mischief  to  the 
prisoner,  as  in  truth  there  is  very  rarely  a  charge  in  an  in- 
dictment of  more  than  one  offence. 

The  doubt  which  I  have  had  and  continue  to  have  on  this 
part  of  the  case  is,  whether  that  rule  is  so  established  as  to 
prevent  me  considering  its  propriety.  After  much  anxious 
consideration,  and  weighing  the  difficulties  of  reconciling 
such  a  doctrine  with  principle,  I  feel  so  much  doubt  that  I 
cannot  bring  myself  to  concur  with  the  majority  of  the 
Judges  upon  this  question. 

The  consequences  of  holding  that  one  good  count  will  not 
in  all  cases  support  a  judgment  may  be  said  to  be,  that  a  dif- 
ferent and  very  inconvenient  course  will  become  necessary  on 
criminal  trials.  I  rather  think  that  no  great  practical  incon- 
venience wiU  be  found  to  result.  In  most  cases  of  indict- 
ments with  many  counts,  the  defendant  will  be  entitled,  if 
the  matter  is  attended  to  on  the  trial,  to  an  acquittal  on  all 
but  one ;  and  where  the  verdict  is  on  more,  it  will  be  neces- 
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sary  for  the  counsel  for  the  prosecutor  to  examine  the  record, 
and  take  care  that  the  judgment  is  not  entered  on  a  bad 
count,  or  ask  a  nominal  punishment  upon  a  count  which  is 
doubtful.  The  cases  in  which  such  a  course  will  be  necessary 
will  be  rare. 

I  have  now  considered,  I  fear  at  too  much  length,  both  the 
third  and  (incidentally)  the  eleventh  question  proposed  by 
your  Lordships ;  and  though  I  can  by  no  means  say  that  I 
am  free  from  doubt,  by  reason  of  the  prevailing  opinion  and 
the  high  respect  I  entertain  for  the  opinion  expressed  by  my 
brethren,  I  answer  the  third  and  eleventh  questions  in  the 
affirmative. 

*  307  *  Lord  Chief  Justice  Tindal.  —  My  Lords,  I  am 
desired  by  my  brother  Coleridge  to  express  his  very 
great  regret  that  he  is  prevented  from  attending  your  Lord- 
ships to-day,  by  very  severe  illness ;  and  he  has  begged  me 
to  say,  that  after  hearing  the  arguments  at  your.  Lordships' 
bar,  and  considering  the  questions,  he  concurs  with  the 
majority  of  the  Judges  in  the  opinion  delivered  by  them 
upon  the  third  and  eleventh  questions. 

The  Lord  Chancellor,  on  the  part  of  their  Lordships,  re- 
turned thanks  to  the  Judges  for  the  great  care  and  attention 
which  they  had  bestowed  upon  this  important  case  ;  and 
proposed  that  the  further  consideration  of  it  should  be 
adjourned  to  Wednesday,  and  that  the  opinions  be  printed. 
Agreed  to. 

September  4. 

The  Lord  Chancellor.  —  My  Lords,  after  a  careful 
attention  to  this  case,  I  consider  it  to  be  my  duty  to  move 
that  the  judgment  of  the  Court  below  be  affirmed.  When 
the  record  was  first  presented  at  your  Lordships'  bar  it 
occurred  to  me,  as  I  believe  it  did  to  every  other  noble  Lord 
who  had  attended  to  these  proceedings,  that  it  was  proper, 
from  the  nature  of  the  questions  and  the  other  circumstances 
connected  with  the  case,  and  in  order  to  avoid  all  possible 
suspicion  of  political  influence  or  bias  in  the  decision  of  your 
Lordships'  House,  that  the  assistance  of  her  Majesty's  Judges 
[262] 


O'CONNELL  V.  THE  QUEEN.  •807 

■ 

should  be  required.  Those  learned  persons  were  accord- 
ingly assembled  by  your  Lordships*  order.  They  attended 
with  their  accustomed  patience  to  the  long,  elaborate,  and 
able  arguments  urged  at  your  Lordships'  bar.  As  soon  as  it 
was  possible,  consistently  with  their  other  duties,  they 
met  to  *  consult  upon  the  matters  addressed  to  their  *  308 
consideration ;  and  after  taking  the  time  necessary  to 
form  a  correct  judgment  upon  the  subject,  they  again  at- 
tended your  Lordships,  and  communicated,  in  the  learned 
opinions  which  you  have  heard,  the  result  of  their  deliber- 
ations. 

Upon  all  the  points  submitted  to  their  consideration,  with 
the  exception  of  one  question,  or  that  which  may  be  con- 
sidered in  substance  as  one  question,  their  opinion  has  been 
unanimous.  With  respect  to  that  one  question,  seven  of  the 
learned  Judges,  including  the  Chief  Justice  of  the  Common 
Pleas,  have  expressed  a  clear  and  distinct  opinion  against  the 
objections  that  have  been  raised.  The  two  remaining  Judges, 
for  whose  learning  and  attainments  I  entertain  the  highest 
respect,  have  given  a  contrary  opinion,  but  an  opinion,  I  may 
be  permitted  to  say,  accompanied  with  no  inconsiderable 
deg^e  of  doubt  and  hesitation.  I  think,  under  these  cir- 
cumstances, unless  your  Lordships  are  thoroughly  satisfied 
that  the  opinion  of  the  great  majority  of  the  Judges  is 
founded  in  palpable  error,  you  will  feel  yourselves,  in  a 
case  of  this  kind,  bound  to  adhere  to  their  judgment,  and  to 
act  in  conformity  with  it. 

I  shall  begin  by  stating  to  your  Lordships  the  nature  of 
this  question;  and  after  the  full  discussion  which  it  has 
already  undergone,  I  shall  suggest  to  your  Lordships,  as 
briefly  as  the  subject  will  permit,  such  arguments  as  occur  to 
me  in  support  of  the  opinion  which  I  have  formed. 

My  Lords,  the  indictment  in  tliis  case  consists  of  eleven 
counts.  A  general  judgment  has  been  entered.  Some  of 
these  counts  are  stated,  by  the  unanimous  opinion  of  the 
Judges,  to  be  defective,  inasmuch  as  they  contain  no  charge 
of  any  indictable  o£fence.  With  respect  to  other 
counts,  there  is,  according  to  *  their  opinion,  a  de-  *  809 
feet  in  another  respect,  not  from  any  insufficiency  in 
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the  counts  themselves,  but  pn  account  of  the  findings  of  the 
jury,  and  the  entering  of  such  findings  upon  them.  The 
question  is,  whether,  under  these  circumstances,  —  there 
being  some  defective  counts  in  the  indictment,  and  with 
respect  to  other  counts,  defects  in  the  findings  of  the  jury, 
or  the  entry  of  such  findings,  —  a  general  judgment  can  be 
sustained. 

Your  Lordships  will  observe  that  this  is  a  purely  technical 
question, — a  question,  I  admit,  of  importance,  and  which  arises 
out  of  the  manner  in  which  the  judgment  has  been  entered 
on  this  record.  In  what  I  have  to  submit  to  your  Lordships 
respecting  it,  I  am  afraid  I  can  do  little  more,  after  the  fre- 
quent discussions  which  the  subject  has  undergone,  than 
repeat  the  reasoning  which  has  been  already  addressed  to 
your  Lordships,  and  which  is  so  forcibly  stated  in  the  opinions 
on  your  Lordships'  table.  It  is  not  disputed  that  hitherto  it 
has  always  been  considered  as  an  undoubted  principle  of  the 
criminal  law  of  England,  that  in  a  case  of  this  nature  a  gen- 
eral judgment  is  sufficient.  Lord  Mansfield  lays  this  down 
in  the  most  distinct  and  unequivocal  terms,  (a)  He  draws  a 
distinction  between  civU.  and  criminal  cases.  In  civil  cases, 
he  says,  where  a  general  verdict  for  damages  has  been  found 
upon  a  declaration  consisting  of  several  counts,  if  one  of 
those  counts  is  bad,  this  is  fatal.  But  with  reference  to  the 
same  point,  namely,  as  to  the  effect  of  one  bad  count  in 
criminal  cases  where  there  is  a  general  verdict  of  guilty,  he 
says,  if  any  one  of  the  several  counts  is  good,  this  is  held 
to  be  sufficient.  In  stating  this  rule,  he  at  the  same  time 
expresses  his  regret  that  it  should  have  been  laid  down 
*  310  *  differently  in  civil  cases.  It  is  said  that  to  this  rule 
there  is  an  exception,  to  which  I  shall  presently  ad- 
vert ;  but  no  such  exception  is  stated  or  hinted  at  by  that 
eminent  Judge.  He  states  the  rule  in  the  most  broad  and 
general  terms.  This  is  not  to  be  considered  as  the  opinion 
of  that  learned  Judge  alone.  He  sat  upon  the  bench  with 
some  of  the  most  able  Judges  that  ever  adorned  the  tribunals 
of  this  country.    It  was  an  opinion  expressed  in  their  pres- 

(a)  Grant  v.  Astle,  Doug.  730. 
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ence,  and  must  be  assumed  therefore  to  have  been  with  their 
concurrence.  That  it  was  not  an  opinion  hastily  formed  is 
obvious  from  this  circumstance,  that  upon  a  subsequent  ooca- 
sion,  in  another  case,  (a)  he  again  stated  the  same  doctrine  in 
the  same  comprehensive  terms,  and  without  any  exception  or 
qualification  whatever. 

I  consider  this,  therefore^  to  be  a  general  and  settled  rule ; 
and  from  the  first  moment  of  my  entering  the  profession, 
down  to  the  time  when  I  heard  the  point  debated  at  your 
Lordships'  bar,  I  never  knew  it  called  in  question.  I  have 
found  it  constantly  acted  upon  without  doubt  or  hesitation. 
I  find  it  so  stated  in  every  treatise  on  the  criminal  law ;  not 
limited  in  the  manner  my  noble  and  learned  friend  I  see  would 
suggest,  but  stated  as  a  general  and  settled  rule.  Now  for 
the  first  time  it  has  been  contended  (and  I  have  the  authority 
even  of  those  who  dissent  from  the  opinion  of  the  majority  of 
the  learned  Judges  for  this  statement)  —  for  the  first  time  it 
has  been  maintained  at  your  Lordships'  bar,  that  the  rule 
does  not  apply  to  writs  of  error,  but  is  confined  tb  motions  in 
arrest  of  judgment.  I  never  before,  in  the  course  of  a  pretty 
long  professional  life,  heard  of  such  a  distinction.  I  am  sure 
there  is  no  decision  to  warrant  it ;  no  authority  that 
can  be  cited  in  support  of  it.  The  learned  *  Baron  of  *  811 
the  Exchequer,  whose  opinion  is  at  variance  with  that 
of  the  majority  of  his  brethren,  said  he  was  surprised  to  find 
it  called  in  question.  I  confess  I  shared  in  that  surprise; 
and  I  am  satisfied,  after  all  that  I  have  heard,  that  there  is  no 
ground  for  the  doubt  that  has  been  suggested,  or  for  the  dis- 
tinction which  has  now,  for  the  first  time,  been  attempted  to 
be  established. 

It  is  not  immaterial  to  advert  to  the  practice  of  the  bar  in 
cases  of  this  nature,  because  it  affords  the  strongest  evidence 
of  what  is  the  general  understanding  of  the  profession  upon 
this  subject.  In  a  civil  case,  the  counsel  for  the  plaintiff, 
when  the  jury  have  delivered  their  verdict,  are  cautious  in 
entering  the  verdict,  taking  care  that  it  is  not  entered  upon 
a  bad  or  doubtful  count.    No  such  caution  is  exhibited  in  a 

(a)  Peake  v.  Oldham,  Cowp.  275. 
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criminal  case.  How  is  this  to  be  explained  ?  Are  the  parties 
less  interested  ?  Are  the  counsel  less  anxious  in  a  criminal 
than  in  a  civil  proceeding?  Far  from  paying  any  attention 
to  the  mode  of  entering  the  verdict,  it  is  entered  as  a  matter  of 
course,  without  any  regard  to  the  sufficiency  or  insufficiency 
of  the  counts ;  and  for  what  reason  ?  Evidently  because  it 
has  always  been  considered  in  the  profession  that  any  num- 
ber of  defective  counts  in  the  indictment  cannot  afiFect  the 
judgment,  provided  there  be  one  good  count  in  the  record  to 
sustain  it. 

Now,  my  Lords,  what  is  stated  as  the  ground  for  the  excep- 
tion ?  It  is  said,  How  can  you  be  certain  that  a  part  of  the 
punishment  has  not  been  awarded  in  respect  of  the  defective 
count  ?  and  the  case  is  likened  to  that  of  a  civil  action  where 
general  damages  are  awarded.  The  distinction  is  this :  in  a 
civil  action,  where  general  damages  are  awarded,  some  portion 

must  be  assigned  to  each  count ;  and  as  the  damages 
*  812    *  are  awarded  in  an  aggregate  sum,  the  Court,  when 

there  is  a  defective  count,  cannot  tell  what  portion 
was  allotted  in  respect  of  such  count;  it  has  no  means. of 
apportioning  them  to  the  particular  counts,  and  therefore, 
of  necessity,  the  judgment  must  be  arrested;  or,  if  it  has 
been  entered  up,  the  judgment  must  be  reversed. 

But  this  principle  does  not  apply  to  criminal  cases.  It  is 
not  necessary  that  the  punishment,  or  any  part  of  it,  should 
be  assigned  to  every  particular  count.  It  constantly  happens 
that  the  same  substantive  charge,  with  some  slight  variation 
in  form,  is  repeated  in  two  or  more  successive  counts.  There 
is  therefore  no  such  rule,  nor  can  any  person  who  is  not  in 
the  confidence  of  the  Judge  be  certain,  where  the  punish- 
ment is  discretionary,  by  what  the  extent  of  the  sentence 
was  regulated.  The  only  thing  necessary  is,  that  it  must  be 
warranted  by  the  record.  There  must  be  a  sufficient  charge, 
and  a  sufficient  finding  on  such  charge,  to  sustain  it ;  and  as 
on  a  writ  of  error  you  cannot  go  out  of  the  record,  or  call  in 
aid  any  fact  which  does  not  appear  on  the  record  itself,  you 
have,  in  the  case  of  a  defective  count,  no  means  of  knowing 
from  the  record  that  any  part  of  the  pimishment  was  awarded 
in  respect  of  the  charge  contained  in  such  count.  This, 
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therefore,  bears  no  resemblance  to  a  verdict  for  general  dam- 
ages in  a  civil  action,  where  some  portion  of  the  damages 
must  be  assigned  to  each  count,  which  the  Court  has  no 
means  of  apportioning;  and  where,  therefore,  if  one  count 
be  bad,  the  judgment  must,  of  necessity,  be  erroneous.  It 
was  observed  by  one  of  the  learned  Judges,  and  justly,  that 
if  you  reverse  a  judgment  because  you  assume  that  the  pun« 
ishment,  or  a  part  of  it,  was  founded  upon  a  count  which  is 
defective,  you  may,  after  you  have  so  done,  find  that 
the  Judge  had  taken  into  his  consideration,  *  among  *  313 
other  circumstances,  that  very  defect,  in  making  up 
his  mind  as  to  the  extent  of  the  punishment  which  he  felt 
it  his  duty  to  inflict.  In  a  writ  of  error,  the  judgment  can 
be  reversed  in  those  cases  only  where  the  error  committed  is 
clear  and  manifest ;  you  cannot  proceed  upon  conjecture. 

But,  independently  of  these  considerations,  let  me  call 
your  Lordships'  attention  to  the  effect  of  the  record  in  this 
case ;  which  will,  I  think,  satisfy  you  that  there  is  no  ground 
for  this  objection.  It  is  a  rule  that  upon  a  wiit  of  error  the 
Court  can  look  only  to  the  record,  which  must  be  construed 
according  to  its  legal  effect.  Nothing  can  be  taken  notice  of 
that  does  not  appear  or  is  not  deducible  from  the  record  itself. 
The  whole  subject  is  technical,  and  must  be  technically 
tr^ted.  Now  the  judgment  is,  that  the  party,  "  for  his 
offences  aforesaid,"  shall  be  fined  and  imprisoned.  What, 
then,  are  "  the  offences  aforesaid  "  ?  They  are  the  offences 
properly  charged  and  properly  found  in  this  record.  Two  of 
the  counts  are  defective.  They  are  defective  because,  in  the 
opinion  of  the  learned  Judges,  they  contain  no  charge  of  any 
offence.  There  are  various  allegations  in  those  counts,  but 
they  do  not  constitute  any  offence  known  to  the  law.  When 
the  judgment,  therefore,  refers  to  the  "  offences  aforesaid,"  it 
must,  according  to  every  rule  of  legal  interpretation,  relate 
only  to  those  counts  in  which  some  legal  offence  is  stated, 
and  cannot  be  considered  to  include  those  which  contain  no 
such  charge.  It  would  be  a  manifest  inconsistency  to  con« 
strue  the  record  otherwise. 

This  view  of  the  case  appears  to  have  made  a  considerable 
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impression  upon  the  learned  Baron  to  whom  I  before  re- 
ferred.    He  did  not,  however,  attempt  any  answer  to 

*  314   the  objection,  but  contented  himself  with  *  passing  to 

the  other  counts  upon  which  the  findings  of  the  juiy 
were  defective;  evidently  considering  that  those  counts 
would  be  sufficient  to  support  a  judgment  of  reversal.  But  I 
apprehend  the  same  result  will  follow  from  these  defective 
findings  as  from  the  defective  counts.  It  was  stated  as  the 
unanimous  opim'on  of  the  Judges,  and  I  entirely  concur  in 
that  opinion,  that  the  erroneous  findings  of  the  jury,  and  the 
erroneous  entry  of  such  findings,  are  altogether  void ;  that 
they  are  to  be  considered  as  no  findings,  and  that*  a  good 
count  upon  which  there  is  no  finding,  is  in  its  effect  the  same 
as  a  bad  count  upon  which  there  is  a  good  finding ;  it  is  a 
mere  nullity ;  that  when  judgment  is  given  against  a  party 
for  his  said  offence,  it  is  given  for  an  offence  of  which  he  has 
been  found  guilty,  and  that  he  has  not  been  found  guilty 
upon  those  counts  upon  which  the  entry  of  the  findings  is 
erroneous.  The  argument,  therefore,  that  applies  to  the  de- 
fective counts,  applies  equally  to  these  counts;  and  when 
the  judgment  is  awarded  for  ^^  his  offences  aforesaid,"  it  must 
be  confined  to  those  counts  in  which  offences  are  charged,  — 
offences  in  the  view  of  the  law,  and  to  those  counts  in  which 
the  party  has  been  found  guilty  of  the  offences  charged  against 
him ;  namely,  those  counts  upon  which  the  findings  have  been 
properly  entered. 

This,  my  Lords,  is  the  only  conclusion  that  can  be  deduced 
from  this  record.  If  the  record  is  to  be  construed  according 
to  its  legal  effect  (and  this  is  the  only  way  in  which  it  can  be 
properly  construed),  it  must  be  considered  as  containing  an 
award  of  judgment  only  for  those  offences  which  are  properly 
laid,  and  those  offences  of  which  the  party  has  been  found 
guilty  by  a  jury.     The  result,  therefore,  is,  that  the  judgment 

is,  in  these  respects,  consistent  and  correct. 

*  315       *  But,  independently  of  these  considerations,  what 

are  the  authorities  upon  this  subject?    When  your 
Lordships  come  to  consider  them,  you  will,  I  think,  be  of 
opinion  that  they  are  conclusive.    The  first  to  which  I  shall 
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refer  is  of  modem  date,  and  I  shall  shortly  call  your  attention 
to  it.  It  is  the  case  of  The  King  v.  Powell,  (a)  In  order  to 
show  the  application  of  that  decision  to  the  present  case,  I 
must  state  the  substance  of  the  record.  The  party  was  in- 
dicted for  an  assault,  —  this  formed  one  of  the  counts  in  the 
indictment;  there  was  a  second  count,  in  which  he  was 
charged  with  an  assault  accompanied  with  aggravated  cir- 
cumstances,—  this  constituted  the  whole  of  the  record. 
When  the  judgment  was  entered  up,  it  was  entered  in  this 
form :  ^'  Guilty  of  the  misdemeanour  and  offence  aforesaid." 
The  judgment  corresponded  with  the  verdict,  awarding  two 
years'  imprisonment  and  hard  labour,  for  the  misdemeanour 
and  offence  aforesaid.  A  writ  of  error  was  brought,  and  this 
objection  was  raised :  it  was  said  that  it  appeared  upon  the 
record  that  the  party  had  been  found  guilty  merely  of  the 
misdemeanour  and  offence  aforesaid ;  which  imported  only 
one  offence,  whereas  there  were  two  offences  charged  in  the 
indictment,  and  it  was  therefore  uncertain  to  which  the  yer- 
dict  applied ;  and  as  the  punishment  justified  by  one  count 
would  not  be  justified  by  the  other,  this  was  stated  as  a 
ground  of  error. 

Now,  what  was  the  answer  given  to  this  objection  ?  The 
answer  was,  that  the  word  *^  misdemeanour  was  n(ymen  coUeo- 
tivum^  and  therefore  the  jury  had  found  the  party  guilty  of 
the  whole  of  the  offences  stated  on  the  record,  —  the  offence 
stated  in  each  of  the  counts."  The  judgment  also  was 
in  the  same  form,  and  the  *  Court  was  of  opinion  that  *  316 
the  finding  and  judgment  were  correct.  What,  then, 
was  the  result  of  this  decision  ?  There  was,  in  effect,  a  gen- 
eral finding  that  the  defendant  was  guilty  of  the  offences 
stated  upon  the  record.  One  offence  would  warrant  the 
judgment  that  was  pronounced ;  the  other  would  not,  because 
it  was  a  judgment  of  hard  labour,  and  a  judgment  of  hard 
labour  could  not  be  given  for  a  common  assault.  The  very 
question  that  we  are  now  considering  was  thus  raised.  The 
very  objection  that  is  now  made  might  have  been  taken  upon 
that  occasion ;  namely,  that  here  was  a  general  judgment, 

(a)  2  B.  &  Ad.  75. 
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and  that  general  judgment  was  only  warranted  by  a  part  of 
the  record  ;  and  that  the  rest  of  the  record,  the  finding  being 
general,  would  not  warrant  or  support  it.  It  is  said  the  ob- 
jection was  not  taken ;  which  was  the  answer  given,  I  think, 
by  the  learned  Baron.  But,  my  Lords,  the  objection  was  upon 
the  very  surface.  And  who  were  the  Judges  of  the  Court 
where  the  writ  of  error  was  depending  ?  Lord  Tenterden,  a 
Judge  of  great  experience  in  criminal  law;  Mr.  Justice 
LrrrLBDALE,  an  accomplished  pleader ;  Mr.  Justice  Taunton, 
and  Mr.  Justice  Patteson,  learned  and  able  men.  Is  it  to  be 
supposed  that  an  objection  so  very  obvious  would  not  have 
been  taken,  either  by  the  counsel  at  the  bar  or  by  one  of 
those  distinguished  Judges,  if  they  had  thought  such  an  ob- 
jection tenable  ?  It  is  impossible  to  get  rid  of  the  authority 
of  this  case  in  the  way  proposed  by  the  learned  Baron. 

Another  case  has  been  cited.  The  King  v.  RhodeZy  (a) 
which  was  decided  by  Lord  Holt.  It  was  an  information 
for  subornation  of  perjury.     There  were  several  assignments 

of  perjury.  An  objection  was  taken  at  the  bar,  after 
*  317    the  verdict,  that  some  of  those  assignments  *  were  bad. 

What  did  Lord  Holt  do  ?  He  did  not  allow  the  ques- 
tion to  be  argued.  He  said,  *^  It  does  not  signify.  If  there 
be  one  assignment  good,  that  is  sufficient  to  support  the 
judgment."  It  is  said  that  this  rule  applies  only  to  motions 
in  arrest  of  judgment.  But,  my  Lords,  it  would  in  that 
case  have  been  the  duty  of  the  learned  Judge  to  have  heard 
the  question  argued,  and  to  have  given  his  opinion  as  to  the 
alleged  defects  in  the  assignments,  in  order  that  when  the 
judgment  was  entered  up,  it  might  not  have  been  subject  to 
reversal  upon  a  writ  of  error.  It  is  quite  obvious,  therefore, 
that  in  refusing  to  hear  the  validity  of  the  different  assign- 
ments of  perjury  argued.  Lord  Holt  must  have  considered 
that  a  general  judgment  upon  the  whole  record,  including  the 
defective  assignments,  could  not  be  reversed  upon  a  writ  of 
error.  Such  is,  I  think,  the  conclusion  obviously  to  be  drawn 
from  this  case,  with  respect  to  the  opinion  of  that  great  and 
eminent  Judge  upon  the  point  now  in  controversy. 

(a)  2  Ld.  Raym.  886. 
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A  third  case,  2%«  Qiieen  y.  Ingram^  (a)  has  been  incident- 
ally referred  to.  That  was  a  case  upon  a  single  count ;  a 
part  of  the  count  was  defective ;  a  motion  was  made  in  ar- 
rest of  judgment ;  the  Court  decided  that  the  defect  was 
immaterial,  as  there  was  sufficient  in  the  count  to  support 
the  judgment. 

In  addition  to  these  authorities,  there  is  another  class  of 
cases  upon  writs  of  error  .themselves,  all  leading  distinctly  to 
the  same  conclusion.  So  much  industry  has  been  employed 
upon  this  subject  that  I  do  not  believe  any  decisions  can 
be  found  beyond  those  which  have  been  already  presented, 
either' at  your  Lordships'  bar  or  in  the  opinions  delivered  by 
the  learned  Judges.  The  first  of  this  class  of  cases  is 
•that  of  Young  and  Others  v.  The  King^(J>^  upon  *818 
error.  The  indictment  charged  the  defendant  with 
obtaining  money  under  false  pretences ;  it  consisted  of  four 
counts,  —  two  upon  the  statute,  which  were  sufficient,  and 
two  at  common  law,  that  were  admitted  to  be  altogether  in- 
valid. The  judgment  was  entered  up  generally  upon  all  the 
counts,  and  a  writ  of  error  was  brought.  First,  then,  what 
was  the  course  at  the  bar  ?  If  what  is  now  supposed  for  the 
first  time  to  be  the  law  had  then  been  conceived  to  be  so, 
would  the  learned  counsel,  a  man  of  great  experience  in 
criminal  cases,  the  late  Mr.  Fielding^  would  he  solely  have 
endeavoured  in  his  argument  to  satisfy  the  Court  as  to  the 
insufficiency  of  the  two  counts  upon  the  statute  ?  He  would 
have  said  at  once,  ^^  Here  are  two  counts  confessedly  bad : 
the  record  has  been  completed :  judgment  has  been  entered 
up*  ^  general  judgment  upon  the  whole  record:  this  judg- 
ment must,  as  a  matter  of  course,  be  reversed."  Was  that 
the  course  he  pursued?  Far  from  it.  He  entered  into  a 
laboured  argument  for  the  purpose  of  proving  that  the  two 
counts  upon  the  statute  were  also  bad.  What  was  the  result  ? 
The  Court  ultimately  decided  that  the  two  counts  which  had 
been  the  subject  of  argument  were  good.  Two  of  the  counts, 
therefore,  were  determined  to  be  good,  and  two  were  ad- 
mitted to  be  wholly  untenable.    A  general  judgment  had 

(a)  1  Salk.  884.  (6)  3  T.  R.  98. 
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been  entered  up.  This  very  question  must,  therefore,  have 
presented  itself  at  once  to  the  Court.  Here  are  two  bad 
counts  and  a  general  judgment ;  how  can  such  a  judgment  be 
sustained  ?  Would  so  plain  a  point  have  escaped  the  learned 
counsel  ?  But  if  he  had  overlooked  it,  would  it  have  escaped 
the  vigilance  of  the  Court  ?  Of  whom  was  the  Court 
*  319  at  that  time  composed  ?  It  is  sufficient  to  *  say  that 
Lord  Kenton  was  the  Chief  Justice,  and  Mr.  Justice 
BuLLBR,  always  distinguished  as  a  most  acute  criminal  Judge, 
was  associated  with  him  on  the  bench.  It  never  occurred  to 
those  learned  persons  that  such  an  objection  could  be  sus- 
tained. What  is  the  answer  attempted  to  be  given  to  this 
case  ?  It  is  said  that  the  judgment  was  a  judgment  of  trans* 
portation,  and  could  only  have  been  supported  by  the  good 
counts.  The  observation  is  not  a  little  lingular,  for  it  raises 
a  further  objection ;  since,  according  to  the  principle  now 
contended  for,  if  all  the  counts  had  been  good  the  judgment 
would  have  been  erroneous,  because  it  could  be  sustained  by 
only  two  of  the  counts.  It  is  impossible,  I  think,  to  resist 
the  effect  of  this  decision. 

There  is  another  authority  which  occurred  about  the  same 
time,  not  quite  so  stringent  indeed,  but  tending  in  the  same 
direction.  It  occurred,  I  think,  the  year  before.  I  allude 
to  the  case  of  The  King  v.  Mason^  (a)  also  a  case  in  error. 
There  was  a  good  count,  as  it  was  contended,  and  a  count 
admitted  to  be  defective.  The  case  was  argued  by  a  gentle- 
man whom  we  all  remember,  an  acute  lawyer,  i*emarkably 
conversant  with  every  technicality  connected  with  the  profes- 
sion, —  the  late  Mr.  Marryat.  Instead  of  taking  this  objection, 
he  confined  himself,  in  a  case  of  much  difficulty,  to  labouring, 
with  no  little  ingenuity  and  refinement,  the  question  with 
respect  to  the  validity  of  the  remaining  count,  without  any 
interposition  on  the  part  of  the  Court,  or  any  attempt  on  his 
part  to  avail  himself  of  the  point  which  is  now  supposed  to 
have  been  open  to  him,  and  to  have  been  fatal  to  the  judg- 
ment. 

There  was  a  case  in  the  time  of  Lord  Eldon,  —  I  mean  the 

(a)  2  T.  B.  581. 
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case  of  Bex  y.  JTtZZ,  (a)  —  which,  though  treated  some- 
iB^hat  lightly  in  the  aigument,  is,  I  think,  deserving  *of  *  320 
your  Lordships'  serious  attention.  The  prisoner  was 
tried  at  the  assizes  for  obtaining  money  under  false  pretences; 
the  indictment  contained  several  counts ;  he  was  found  guilty, 
and  sentence  was  passed  upon  him.  The  judgment  was  gen- 
eral upon  the  whole  record.  The  sufficiency  of  the  indict- 
ment was  reserved  for  the  consideration  of  the  Judges.  One 
of  the  counts  was  decided  to  be  bad ;  so  that  in  that  case,  a 
highly  penal  case,  there  was  a  general  judgment  with  one 
defective  count.  -A  writ  of  error  would,  therefore,  according 
to  the  doctrine  now  contended  for,  have  prevailed.  What 
oi^ht  the  Juc^es,  then,  upon  that  supposition,  to  have  done  ? 
After  deciding  the'  question  as  to  the  sufficiency  of  the  count 
in  feivour  of  the  prisoner,  they  ought,  as  a  matter  of  course, 
to  have  recommended  a  pardon.  They  did  not,  however,  in- 
terfere, and  the  judgment  was  carried  into  effect. 

These  authorities  must,  I  think,  satisfy  your  Lordships  of 
the  correctness  of  the  rule  laid  down  by  the  learned  Judges. 
It  has  received  the  sanction  of  Lord  Holt,  one  of  the  most 
eminent  of  our  Judges ;  it  has  the  express  authority  of  Lord 
Mansfield,  with  the  concurrence  of  the  rest  of  the  Court  in 
its  favour ;  it  has  been  repeatedly  confirmed  since  that  period ; 
and,  although  frequent  opportunities  have  occurred  for  that 
purpose,  it  has  never  before  been  called  in  question,  but  has 
always  been  considered  as  a  settled  and  established  rule  of  law. 

Some  difficulties  have  been  suggested  to  which  it  is  sup- 
posed the  rule  would  give  rise,  and  to  which  I  shall  for  a 
moment  advert.  One  was,  the  difficulty  which  might  occur 
in  the  case  of  a  pardon  as  to  a  part  of  the  charge.  It  is  not 
necessary  for  me  to  make  a  single  observation  upon  this  ob- 
jection, because  all  the  Judges,  even  those  who  dissent 
from  the  *  majority,  consider  that  there  is  nothing  in  *  321 
it.  This  supposed  difficulty  would  equally  arise  in 
the  case  of  an  indictment  with  several  counts  where  all  of 
them  were  good.  The  argument,  therefore,  proves  too  much. 
There  is  no  ground  for  the  objection. 

(a)  Boss.  &  Ry.  C.  C.  190. 
VOL.  XI.  18  [  278  ] 
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Another  point  which  was  insisted  upon,  was  the  difficulty 
in  which  a  party  would  be  placed  in  pleading  autrefoU  contfiet. 
This  has,  I  think,  received  a  satisfactory  answer  from  the 
learned  Judges.  In  cases  of  this  nature  the  sole  question  is 
as  to  the  identity  of  the  o£Fence.  It  is  a  question  of  evi- 
dence ;  viz.,  whether  the  corpus  delicti  of  which  the  party 
was  before  convicted  is  the  same  as  that  on  which,  the  second 
indictment  is  framed.  That  is  a  fact  to  be  established  by 
evidence.  The  rule  will  not  be  at  all  affected  by  the  present 
case. 

But  it  is  said  there  has  been  no  express  decision  upon  the 
point  in  controversy ;  it  is  now  for  the  first  time  presented 
for  adjudication ;  it  cannot,  therefore,  be  considered  as  set- 
tled.   If  a  question,  then,  be  so  clear,  so  well  established, 
that  no  person,  whether  attorney,  counsel,  or  Judge,  ever 
entertained  a  doubt  respecting  it ;  if  it  has  been  uniformly 
acted  upon,  and  constantly  recognized ;  is  it  to  be  said,  be* 
cause  it  has  not  been  the  subject  of  express  decision,  that  it 
is  therefore  not  to  be  considered  as  part  of  the  settled  law  of 
the  land  ?    The  argument  would  lead  to  this  singular  con- 
clusion, that  the  more  free  from  doubt  any  point  might  be 
considered  by  the  profession,  the  more  uncertain  it  would 
become,  because  it  would  be  less  likely  to  be  called  in  ques- 
tion, and  less  likely,  therefore,  to  become  the  subject  of  any 
express  decision.    For  many  of  the  doctrines  and  principles 
which  form  part  of  the  acknowledged  law  of  the  land,  you 
would  look  in  vain  for  any  direct  decision.     Usage, 
*  322   *  admitted  practice,  recognition,  are  evidence  of  what 
the  law  is.    These  are  the  foundations  upon  which  the 
common  law  rests.  It  has  been  admitted  throughout  this  case, 
that  never,  till  the  present  occasion,  has  any  doubt  been  ex- 
pressed upon  the  question.    It  is  stated  by  the  learned  Baron, 
that  he  had  always  considered  it  to  be  a  settled  and  well- 
established  rule,  and  that  it  was  with  surprise  he  heard  it 
disputed  at  your  Lordships'  bar.     No  case  has  been  cited,  no 
authority  referred  to,  no  dictum^  no  text-writer,  for  the  objec- 
tion which  has  now  for  the  first  time  been  contended  for  in 
this  extraordinary  case. 

I  earnestly  advise  your  Lordships,  therefore,  to  recognize 
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and  adopt  the  opinion  of  the  Judges.  On  a  question  of  this 
nature,  a  point  of  technical  law  with  which  they  are  every- 
day and  every  hour  conversant,  when  you  find  a  great  major- 
ity of  those  learned  persons,  with  that  eminent  lawyer  the 
Lord  Chief  Justice  of  the  Common  Pleas  at  their  head, 
pronouncing  a  distinct  opinion,  nothing  but  a  case  free  from 
all  doubt,  a  conviction  amounting  to  certainty,  can  (may  I 
venture  to  say  it  ?)  justify  your  Lordships  in  rejecting  such 
authority.  It  is  on  these  grounds,  for  the  reasons  which  I 
have  stated,  on  the  ground  of  the  uniform  recognition  of  this 
principle  as  an  admitted  principle,  and  from  the  confidence 
you  cannot  fail  to  place  in  the  opinions  to  which  I  have 
referred,  that  I  counsel  you  to  resist  this  objection.  I  shall 
trouble  your  Lordships  no  further  upon  this  part  of  the 
case. 

My  Lords,  with  respect  to  the  other  objections,  it  is  hardly 
necessary  to  say  a  word  ;  and  for  this  obvious  reason, 
that  all  the  Judges  have  concurred  in  opinion  that  they 
cannot  be  sustained.  To  one  of  those  objections,  however, 
I  shall  very  shortly  advert,  because  I  believe  my 
noble  and  learned  friend,  the  Chief  *  Justice  of  the  *  823 
Queen's  Bench,  entertains  a  strong  opinion  upon  it. 
The  objection  to  which  I  refer  is  that  which  relates  to  the 
jury,  —  the  challenge  to  the  array.  The  Court  below  has 
decided  that  the  challenge  to  the  array  cannot  be  supported. 
The  Judges  whom  you  have  consulted  upon  this  occasion 
have  come  unanimously  to  the  same  conclusion. 

My  Lords,  if  you  look  into  our  law  books,  you  will  find 
that  the  challenge  to  the  array  is  only  allowed  on  ac- 
count of  some  objection  arising  out  of  the  position  or  con- 
duct of  the  sheriff  or  other  officer  by  whom  the  jury  is 
returned.  K  the  sheriff  is  unindifferent,  —  to  use  the  legal 
expression,  —  if  he  is  not  equal  between  the  parties,  that  is  a 
ground  of  challenge  to  the  array.  If  he  is  guilty  of  any 
default  in  returning  the  jury,  that  also  is  a  ground  for  this 
species  of  challenge.  Those  are  the  only  grounds  of  chal- 
lenge to  the  array.  They  are  of  a  personal  nature,  and  are 
confined  to  the  sheriff  or  other  officer,  whoever  he  may  be, 
by  whom  the  jury  is  returned.     But  in  this  case,  there  is 
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nothing  on  the  record  that  hnputes  any  thing  whatever  to  the 
sheriff.  He  is  not  stated  to  be  unindifferent.  He  is  not 
stated  to  have  committed  any  fault.  It  is  not  suggested  that 
he  is  not  equal  between  the  parties,  or  that  he  has  been  guilty 
of  any  misconduct.  There  is  nothing,  therefore,  upon  this 
record  which,  according  to  the  law  as  laid  down  by  our  best 
writers,  can  give  a  right  of  challenge  to  the  array.  There  is 
no  warrant  or  authority  for  extending  the  challenge  beyond 
the  limits  which  I  have  stated.  Suppose,  as  it  was  put  by 
the  learned  Chief  Justice,  the  challenge  to  the  array  were 
allowed,  the  writ  would,  according  to  the  established  rule,  be 

sent  in  that  case  to  the  coroner.  What  would  the  cor- 
*  824   oner  do  ?    He  must  take  precisely  *  the  same  course 

that  has  been  pursued  by  the  sheriff.  He  could  not 
deviate  from  it.  It  is  said  that  if  this  book  be  defective, 
recourse  may  be  had  to  the  book  of  the  preceding  year.  I 
am  satisfied,  upon  the  construction  of  the  Act,  that  such  a 
course  would  be  impossible.  When  no  book  has  been  made 
up,  then  the  Act  gives  a  power  to  refer  to  and  adopt  the  last 
preceding  book.  But  when,  as  in  this  instance,  a  book  has 
been  made  up,  the  case  is  not  within  the  Act  of  Parliament, 
and  you  are  not  entitled  to  select  the  jury  from  the  former 
book.  It  is  further  to  be  observed,  that  it  is  scarcely  possi- 
ble, considering  the  number  of  jurymen  whose  names  are  con- 
tained in  the  jury-book  for  the  city  of  Dublin,  to  suppose  that 
mistakes  must  not  constantly  occur;  and  the  consequence 
therefore  would  be,  if  you  were  to  proceed  according  to  the 
course  now  suggested,  that  when  you  came  to  examine  the 
former  book,  you  would  find  that  also  defective,  so  as  to  ren- 
der it  necessary  to  go  still  further  back,  until  you  discovered 
a  book,  if.  possible,  free  from  objection.  It  is  obvious  that 
such  a  course  of  proceeding  would  be  wholly  impracticable. 

But,  we  are  asked,  is  there  to  be  no  remedy  in  a  case  of 
this  nature  ?  I  am  far  from  being  satisfied  that  the  Court 
might  not  have  applied  a  remedy.  If  not,  it  is  a  defect 
occasioned  by  the  change  in  the  jury-law,  and  recourse  must 
be  had  to  the  legislature.  The  only  question  now  before  us 
is,  whether,  according  to  the  existing  law,  the  challenge  to 
the  array  can  be  applied  in  a  case  of  this  nature.  Is  this  the 
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remedy  which  the  bw  has  pointed  out  for  a  defect  of  this 
kind  ?  I  am  satisfied  that  it  is  not ;  there  is  no  principle  or 
authority  to  warrant  it.  To  decide  in  favour  of  the  objeo* 
tion  would  be  to  make  the  law,  not  to  expound  it.  I  should 
not  have  addressed  myself  at  all  to  Ihis  point,  had  it 
not  been  for  the  *  sincere  respect  which  I  entertain  for  *  825 
my  noble  and  learned  Mend  (Lord  Denhan).  The 
learned  Judges  have  pronounced  an  unanimous  opinion  upon 
it,  corresponding  with  the  decision  of  the  Court  below ;  and 
I  must  say,  with  all  tlie  deference  due  to  my  noble  and 
learned  friend,  to  his  character  and  station,  that  I  think  no 
reasonable  doubt  can  be  entertained  respecting  it. 

Passing,  then,  from  this  part  of  the  case  to  the  several  sub- 
ordinate questions  upon  which  the  learned  Judges  have  ex- 
pressed their  unanimous  opinion,  I  have  no  reason  to  think 
that  any  of  my  noble  and  learned  friends  differ  upon  these 
points  from  those  learned  persons ;  and  I  shall,  therefore,  not 
enter  into  any  discussion  upon  them.  With  respect,  for 
instance,  to  the  discontinuance,  the  answer  given  by  the 
Chief  Justice  is  satisfactory  and  sufficient.  How  could  the 
continuance  be  entered  up,  consistently  with  the  provisions 
of  the  Act  of  Parliament?  I  will  not  undertake  to  say 
whether  a  discontinuance  in  a  criminal  case  would  be  cured 
by  appearance..  There  is  an  authority,  however,  to  that 
effect,  which  one  of  my  noble  and  learned  friends  supplied 
me  with  during  the  course  of  the  argument.  I  will  not  enter 
into  the  consideration  as  to  whether  or  not  it  is  necessary 
that  continuances  in  criminal  cases  should  be  entered  up 
after  verdict.  There  is  authority  to  show  that  in  civil  cases 
this  is  not  necessary.  I  pass  over  these  points,  because  I 
consider  the  answer  given  by  the  learned  Judges  to  be  con- 
clusive. 

Then,  my  Lords,  as  to  the  plea  in  abatement,  and  the  de- 
murrer to  that  plea,  no  person  at  all  acquainted  with  the 
rules  of  pleading  in  criminal  or  civil  cases  can  doubt  that  the 
plea  of  abatement  is  altogether  vicious. 

*  Again,  as  to  another  point,  a  subordinate  point,   *  326 
namely,  as  to  the  manner  of  swearing  the  witnesses 
before  the  grand  jury:   the  Act  of  Parliament  under  the 
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authority  of  which  this  was  done,  speaks  of  a  general  incon- 
venience, and  it  applies  a  general  remedy ;  it  makes  use  of 
the  word  ^'  all;*'  and  the  only  question  upon  the  construc- 
tion of  the  Act  is,  whether  its  operation  is  to  be  limited 
because  the  terms  are  hot  equally  comprehensive  when  the 
legislature  points  out  the  mode  in  which  the  provisions  of  the 
Act  are  to  be  carried  into  effect.  It  is  clear  to  me  that  it  is 
not. 

My  Lords,  there  are  no  other  points  that  at  present  occur 
to  me  as  requiring  to  be  noticed.  I  have  submitted  to  you 
the  reasons  why  I  think  this  judgment  ought  to  be  sustained. 
I  am  satisfied  ttat  you  will,  without  difficulty,  concur  in  the 
opinion  delivered  by  her  Majesty's  Judges  upon  those  points 
on  which  they  are  agreed  ;  and  I  cannot  bring  myself  to  the 
conclusion,  that  on  the  remaining  question,  respecting  which 
the  great  majority  of  the  Judges  have  expressed  a  clear  and 
decided  opinion,  and  which  has  been  met  only  with  expres- 
sions of  doubt  and  difficulty  on  the  part  of,  those  who  differ 
from  them,  that  you  will,  in  opposition  to  such  a  weight  of 
authority,  yield  to  those  doubts,  and  give  your  sanction  to 
the  objections  which  have  been  raised  against  the  judgment 
of  the  Court  below. 

Lord  Brougham. — My  Lords,  I  must  begin  by  expressing 
the  great  satisfaction  which  I  have  received  from  the  able 
assistance  given  to  this  House  by  the  answers  of  the  learned 
Judges  to  the  questions  proposed  to  them.  It  was  a  fit  and 
proper  course  to  call  in  their  assistance  in  disposing  of 
*  327  this  case.  We  *  adopted  that  course  without  any  re- 
gard to  the  supposed  difficulty  of  the  questions  likely 
to  be  raised  before  us.  Indeed,  no  knowledge  had  then  been 
obtained  by  us  that  any  matter  of  difficulty  or  nicety  would 
arise  in  the  course  of  the  argument ;  but  we  called  in  the 
Judges  because  the  cause  was  one  of  great  public  importance: 
it  was  a  government  prosecution ;  it  regarded  an  extensive 
conspiracy  against  the  peace  of  the  realm ;  above  all,  it  was 
a  political  question,  and  one  exciting  great  temporary  interest 
among  the  parties  which  divide  the  country,  and  which  also 
divide  the  two  branches  of  the  legislature.  Nothing,  there- 
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fore,  could  be  more  desirable  than  that  we  should,  as  far  as 
was  possible  consistently  with  our  duty,  call  in  the  aid  of  the 
learned  Judges,  and  ask  them  how  the  points  of  law  which 
might  arise  before  us  would  be  regarded  and  dealt  with  by 
them  sitting  in  their  own  Courts,  —  those  Courts  from  which 
are  excluded  all  access  to  party  feelings,  whether  of  the  one 
class  or  the  other ;  and  aU  bias,  whether  from  popular  influ- 
ence or  the  authority  of  the  executive  power ;  those  Judges 
who  are  placed  by  their  exalted  position  and  unsullied  char- 
acter above  any  such  vulgar  control,  who  occupy  unmoved 
and  serene  those  elevated  heights, 

''  Despicere  unde  queas  alios  passimque  videre 
Errare,  atque  viam  palanteis  quserere  vitaa." 

We  have  had  the  benefit  of  their  help,  valuable  in  all  cases, 
—  in  a  case  like  the  present,  inestimable. 

I  agree,  however,  that  we  are  not  at  all  bound  by  the 
opinions  thus  given.  We  do  not  refer  the  question  to  their 
decision :  we  only  ask  them  how,  elsewhere,  and  by  other 
Judges  than  ourselves,  of  great  learning  and  large 
experience,  and  perfectly  free  from  ♦all  bias,  certain  ♦  328 
po^ts  would  be  regarded  and  disposed  of;  and  we 
take  their  answers  not  as  our  rule,  or  even  as  our  guide  per- 
haps, but  certainly  as  entitled  to  the  greatest  attention,  and 
as  a  most  useful  help  to  make  our  going  over  a  ground,  con- 
fessedly slippery,  satisfactory  and  safe. 

But  I  will  go  a  step  further ;  because  I  have  heard  it  said 
that  precedents,  which  might  bind  a  Court  below,  are  not 
therefore  binding  on  a  Court  of  Error ;  and  it  is  suggested, 
that  some  points,  never  having  been  decided  by  such  a  Su- 
preme Court,  may  now  be  determined  and  disposed  of  differ- 
ently from  their  determination  in  Courts  subject  to  our 
review.  With  this  doctrine  I  am  unable  to  go  along.  Ad- 
mitting in  its  fullest  extent  the  difference  between  a  decision 
or  a  precedent  in  a  Court  whence  appeal  lies,  and  a  Court  of 
the  last  resort,  I  consider  it  as  clear  that  the  'highest  Court 
is  bound  to  view  with  the  utmost  respect  the  practice,  and 
the  decisions,  and  the  precedents  in  the  Courts  below,  as 
evidence  of  the  law  which  we  as  well  as  those  Courts  ad- 
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minister ;  and  only  to  ovemile  their  decision  when  we  find 
it  clear,  beyond  all  doubt,  that  they  have  mistaken  the  law. 
The  difference  is  this  between  them  and  us;  between  the 
Supreme  Court,  and  a  Court  from  which  lies  an  appeal: 
they  might  be  convinced  that  their  own  former  decisions 
were  erroneous,  and  yet  might  feel  bound  by  their  own  prec* 
edents ;  though  cases  are  not  wanting  where  they  have  got 
rid  of  those  precedents  and  overruled  them,  but  those  are 
rare ;  whereas  we  are  not  bound  at  all  when  we  see  manifest 
error  in  the  precedents  cited,  any  more  than  when  we  see 
manifest  error  in  the  particular  case  at  bar  on  which  those 
precedents  are  brought  to  bear :  but  then  our  opinion  must 

be  quite  clear  that  the  error  has  been  committed; 
*  329   *  else  a  uniform  course  of  precedents  must,  generally 

speaking,  be  admitted  to  make  the  law  to  us,  as  well 
as  to  the  Courts  below.  By  a  single  precedent,  a  single 
decision,  we  might  not  be  governed;  while  they,  generally 
speaking,  would  be.  By  a  course  of  precedents,  a  course  of 
decisions,  and  the  long-prevailing  opinion  of  the  Judges  and 
of  the  profession,  we,  as  well  as  they,  must  be  bound ;  and 
it  would  be  very  difficult  to  suppose  a  case  of  error  so  clear, 
so  manifest,  as  would  su£Sce  to  make  us  deviate  fix)m  a  course 
long  and  generally  pursued  by  the  Courts  below. 

That  such  has  been  the  opinion  of  the  prbfession  and  of 
the  Judges,  and  that  so  general  and  uniform  has  been  the 
course  of  practice  in  the  Courts  of  criminal  jurisdiction  of 
this  country  upon  the  most  important  question  now  before 
us,  that  raised  by  the  third  and  eleventh  questions  submitted 
to  the  learned  Judges,  —  I  feel  it  quite  impossible  to  doubt. 
Here  is  a  point,  as  it  were  a  point  of  fact,  upon  which  the 
best  evidence  we  can  have  is  the  report  on  it  of  those  learned 
Judges  so  long  and  so  largely  engaged  in  administering  the 
criminal  law,  —  lawyers  who,  like  the  Chief  Justice  of  the 
Common  Pleas,  have  for  fifteen  years  sat  upon  the  Bench ; 
who,  like  another  learned  Judge,  have  been  constantly  en* 
gaged  for  forty  years  in  Courts  of  criminal  jurisdiction ;  or, 
like  a  third  learned  Judge,  for  above  half  a  century :  all  of 
these  testify  that  the  opinion  of  the  profession,  and  in  con- 
formity therewith,  the  practice  of  the  Courts,  has  been  to 
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consider  a  general  judgment  authorized  by  the  law  as  good, 
which  is  given  generally  upon  an  indictment  consisting  of 
several  counts,  whereof  one  or  more  was  bad,  provided  one 
or  more  be  good ;  and  that  no  difference  can  be  taken  be- 
tween a  case  where  the  punishment  is  fixed  by  law, 
and  one  where  it  is  left  to  the  *  Judge's  discretion.  *  880 
To  this  practice  other  Judges  bear  the  same  unequivo- 
cal testimony  with  those  three  whom  I  have  cited.  Those 
learned  Judges  agree  in  holding  that  the  sentence  pro- 
nounced is  not  to  be  taken  as  the  aggregate  amount  of  the 
several  sentences  on  each  one  count,  but  as  one  sentence  on 
the  offence,  differently  charged  in  the  different  counts.  Mr. 
Justice  Patteson  says,  that  he  believes*  this  is  the  first  time 
that  a  contrary  notion  has  ever  been  ventilated ;  and  he 
says,  that  the  universally  received  opinion  has  been  in  favour 
of  the  proposition,  or  rather  assumption  (for  it  never  was 
drawn  into  any  controversy),  that  one  good  count  would  sus- 
tain a  general  judgment  on  the  whole  indictment. 

But  it  is  material  to  observe  that  Mr.  Baron  Parke  him- 
self, who  dissents  from  the  opinion  of  the  great  majority  of 
his  brethren,  does  not  dispute  this  ;  indeed  he  seems  in  terms 
to  admit  it.  lEver  since  he  came  into  the  profession,  he  says, 
the  distinction  between  civil  and  criminal  cases  in  this  re- 
spect has  been  considered  by  him  to  be  a  weU-established  and 
settled  rule.  He  adds,  that  it  was  with  some  surprise,  cer- 
tainly, that  he  heard  the  proposition  disputed  at  our  bar  in 
this  case,  for  the  first  time  in  his  professional  life.  Though 
he  doubts  the  correctness  of  the  rule  to  the  extent  stated,  he 
does  not  at  all  deny  or  even  doubt  the  existence  of  the  rule ; 
he  only  doubts  whether  it  may  not  have  been  carried  too  far, 
by  some  misunderstanding  of  the  dicta  of  Judges  in  dealing 
with  motions  in  arrest  of  judgment. 

By  the  great  majority  of  the  learned  Judges  the  existence 
of  the  rule  is  not  merely  admitted,  indeed  by  all  except  Mr. 
Justice  ColtmaK,  who  says  nothing  distinct  on  this  point,  but 
all,  with  two  exceptions  (most  respectable  exceptions,  doubt- 
less), agree  in  holding  the  rule  to  declare  correctly  the 
law  upon  the  subject.  Mr.  *  Baron  Parke  is  the  only  *  331 
one  who,  at  great  length,  enters  into  objections  against 
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it.  But  it  is  to  be  remembered,  that  while  the  other  Judges 
have  given  a  clear  and  unhesitating  opinion  the  other  way, 
the  learned  Baron  expresses  himself  with  much  hesitation, 
and  in  the  form  mece  of  grave  doubt  than  of  a  clear  opinion. 
He  says,  no  less  than  eight  several  times,  that  he  doubts  the 
position.  His  language  is  this :  ^^  I  cannot  help  doubting,  to 
say  the  least;"  —  "I  am  inclined  to  pause,  and  to  doubt 
whether  I  ought  to  answer  the  question  in  the  affirmative." 
After  going  through  the  cases,  he  says,  "  The  result  of  this 
examination  is  that  I  doubt  whether  the  received  opinion  — 
(that  he  admits  to  be  the  received  opinion) — is  so  estab- 
lished by  usage,  though  generally  entertained,  as  to  compel 
its  adoption  in  the  present  case."  Again  he  says,  ^^  I  feel  so 
much  doubt,  that  I  cannot  bring  myself  to  concur  with  the 
majority  of  the  Judges."  Finally,  he  concludes  by  giving 
his  own  opinion  in  the  negative ;  but  adds,  "  I  can  by  no 
means  say  that  I  am  free  from  doubt,"  in  consequence  of  the 
majority  of  his  learned  brethren  differing  with  him. 

Now  it  must  be  observed,  that  the  fact  of  these  doubts  not 
existing  in  the  opinion  of  the  greater  part  of  the  learned 
Judges,  gives  that  opinion  a  greater  weight ;  and  that  the 
doubt  expressed  by  the  learned  Baron  to  a  certain  degree 
diminishes  the  weight  of  the  authority  of  his  contrary 
opinion. 

The  Judges  have  unanimously  held  two  of  the  counts,  the 
sixth  and  seventh,  to  be  invalidly.  framed,  and  insufficient  to 
support  a  judgment.  I  feel  the  greatest  reluctance  to  differ 
with  these  learned  persons,  but  I  am  bound  to  state  the  in- 
clination of  my  opinion.  Their  arguments,  as  delivered  by 
the  learned  Chief  Justice,  have  failed  to  satisfy  me 
*  832  that  *  an  offence  is  not  set  forth  with  sufficient  cer- 
tainty and  precision  in  these  two  counts.  Perhaps  I 
ought  rather  to  say,  that  I  retain  so  much  doubt  (taking  the 
language  of  the  learned  Baron  upon  another  point)  as  to 
feel  unable  to  agree  with  them,  because  the  Latin  form  of 
the  word  **  frightening,"  or  impressing  with  terror  or  fear, 
seems  quite  precise,  and  the  object  to  be  gained  by  such  use 
of  intimidation,  or  frightening,  or  fear,  seems  to  show  against 
whom  the  fear  must  be  intended  to  operate.  A  change  in 
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the  gOYemment  and  constitution  could  only  be  obtained 
either  from  Parliament,  or  in  spite  of  Parliament;  if  from 
Parliament,  then  the  fear  must  be  impressed  on  Parliament ; 
if  not  from  Parliament,  then  large  meetings  for  obtaining 
such  changes  otherwise  than  by  Parliament,  whether  with  or 
without  the  use  of  terror,  are  unlawful.  But  I  mention 
these  as  grounds  of  doubt,  rather  than  of  any  opinion  which 
I  have  formed ;  and  when  I  find  all  the  learned  Judges,  who 
have  had  so  very  much  greater  experience  in  Courts  of  crim- 
inal jurisdiction  than  any  I  ever  can  have  had,  entertain  a 
clear  opinion  the  other  way,  I  am  bound  to  suppose  that  I 
am  wrong  in  my  doubts,  and  I  can  in  no  way  set  up  my 
opinions  against  theirs;  my  inexperienced  judgment  upon 
such  a  point,  against  their  experienced  and  clear  opinion : 
and  I  should  say  the  very  same  thing,  if  upon  the  other  part 
of  the  case  to  which  I  have  referred,  that  of  the  answer  to 
the  third  and  eleventh  questions,  I  felt  inclined  to  doubt 
with  the  learned  Baron  (who  only  doubts),  when  seven 
Judges  hold  a  clear,  undoubting,  and  unhesitating  opinion 
the  other  way :  I  should  certainly  in  that  case  have  no  con- 
fidence in  iny  own  doubts ;  and  if  called  upon  to  look  at  the 
doubts  of  that  learned  Baron,  I  should  set  against 
these  doubts,  the  clear,  *  and  unhesitating,  and  un-  *  333 
doubting  opinion  of  his  seven  learned  brethren. 

But  it  is  wholly  immaterial  to  what  opinion  I  may  have 
arrived  upon  the  sixth  and  seventh  counts,  because  the  point 
stated  in  the  third  and  eleventh  questions  is  sufficiently 
raised  by  the  finding  of  the  jury  upon  the  first  four  counts 
being  allowed  to  be  bad ;  and  I  entirely  concur  in  the  opinion 
expressed  by  all  the  learned  Judges,  that  these  findings  can- 
not be  supported.  My  noble  and  learned  friend  reminds  me 
that  the  nolle  prosequi  upon  the  fourth  sets  it  right ;  but  one 
is  enough.  Now  it  is  clear  that  a  bad  finding  upon  a  good 
count  is  equally  incapable  of  supporting  any  judgment  with 
a  good  finding  upon  a  bad  count.  Therefore  the  point  in  the 
third  and  eleventh  questions  which  your  Lordships  have  put, 
is  as  well  raised  by  the  finding  on  these  first  three  or  four 
counts  being  held  bad,  though  the  counts  themselves  be 
good,  as  it  is  by  the  sixth  and  seventh  counts  being  held 
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bad,  on  which  sixth  and  seventh  counts  the  findings  are  not 
objected  to. 

I  come,  therefore,  to  the  point,  and  the  only  point,  of  dif- 
ference among  the  learned  Judges ;  namely,  that  raised  in 
these  two  questions,  the  third  and  the  eleventh  ;  and  I  have- 
already  stated  the  great  difficulty  which  I  should  have  on 
such  a  point  as  this,  a  practical  point,  in  differing  with  the 
clear  and  unhesitating  opinion  of  so  large  a  proportion  of  the 
learned  Judges ;  testified  also,  in  common  with  them,  by 
the  learned  Baron  himself,  to  be  the  opinion  of  the  profes- 
sion, and  one  which  has  been  acted  upon  by  all  the  Courts* 
But  my  opinion,  in  fact,  goes  entirely  along  with  theirs,  and 
would  be  the  same  were  I  deciding  the  causes  without  their 
assistance. 

In  approaching  this  question,  the  first  thing  which 
*  834  *  strikes  us,  is  that  prevailing  opinion  stated  by  all  the 
learned  Judges  as  quite  imiversal  in  the  profession, 
and  admitted  to  be  so  even  by  those  who  dissent  from  the 
conclusion  at  which  their  brethren  have  aU  arrived ;  insomuch 
that  Mr.  Baron  Pabkb  cannot  avoid  recording  the  feeling  of 
surprise  with  which  his  mind  was  impressed  upon  hearing  its 
soundness  for  the  first  time  questioned  at  your  Lordships' 
bar.  But  it  is  not  merely  the  prevailing  opinion  against  which 
we  must  run,  if  we  declare  that  it  is  all  error  and  delusion ; 
the  practice  has  been  conformable  to  the  opinion.  Can  any 
thing  be  more  desirable  than  that  this  practice  should,  if 
possible,  be  upheld  and  countenanced?  Can  any  thing  be 
more  undesirable  than  to  declare  it  all  wrong?  I  will  go 
further :  Can  any  thing  be  more  appalling  than  the  course 
recommended  to  us,  of  declaring,  by  this  day's  judgment, 
that  in  all  those  cases  without  number  in  which,  on  a  verdict 
with  several  counts,  one  whereof  only  is  bad,  sentences  have 
been  passed  generaUy,  and  those  sentences  executed,  every 
one  of  them  must  have  been  reversed  and  no  execution  done 
thereupon,  had  a  writ  of  error  brought  them  before  the 
tribunal  of  the  last  resort  ?  I  must  confess  my  insuperable 
reluctance  to  join  in  such  a  proceeding,  and  put  forth  such  a 
declaration  of  the  law.  I  must  see  tax  more  clearly  that  all 
has  been  error  and  delusion  below  before  I  can  so  declare  it ; 
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I  must  see  fiar  more  serious  inconyenience  as  incident  to  the 
practice  so  established  and  so  sanctioned,  before  I  can  con- 
sent to  incur  the  inconveniences  of  such  a  reversal ;  and  I 
miist  have  more  than  doubts,  even  grave  doubts,  on  my  mind, 
to  justify  such  a  step.  And  when  I  find  the  sages  of  the  law, 
in  whose  hands  its  administration  is  now  placed,  pro- 
nouncing, by  so  large  a  majority  of  their  number,  *  a  *  835 
clear  opinion,  deliberately  formed,  that  the  universal 
doctrine  is  sound,  and  the  general  practice  right, — it  is  not 
because  one  of  that  number,  how  respectable  soever,  feels 
difficulty  in  concurring  with  them,  and  *^  cannot  help  doubt- 
ing,^' and  is  ^'  induced  to  pause,"  and  then  gives  a  doubting 
opinion  the  other  way,  that  I  can  go  along  with  him  in 
pronouncing  his  learned  brethren,  and  his  equally  learned 
predecessors,  all  to  be  in  the  wrong,  and  the  piuctice  of  ages 
to  be  unsanctioned  by  the  law  of  the  land. 

But  it  is  said  that  the  opinions  which  these  learned  Judges 
themselves  have  expressed  of  the  practice,  and  which  their 
venerable  predecessors  have  before  them  given  upon  this 
point,  miist  be  received  with  qualification.  And,  first,  we 
are  told  that  the  case  is  so  far  new  as  to  have  never  been 
decided,  at  least  upon  argument  raising  and  supporting  the 
point.  On  which  I  take  leave  to  ask,  how  much  of  the  known 
and  admitted  law  of  this  country,  in  which  the  books  abound 
and  by  which  the  Courts  are  guided,  would  be  struck  out  and 
cease  to  rule  us,  were  all  struck  out  on  which  no  decision  has 
ever  been  formally  pronounced  ?  A  doctrine  may  be  without 
any  decision  to  support  it  expressly,  because  it  never  has  been 
denied ;  it  may  rest  on  no  cases  but  on  the  common  under- 
standing of  the  profession,  precisely  because  it  never  has  been 
brought  into  doubt.  Again,  when  it  is  said  of  some  cases 
quoted,  ^Hhe  point  never  was  made,  the  objection  never 
taken,''  I  answer,  first,  that  we  now  know  what  would  have 
been  its  fate  if  taken.  We  have  the  majority  of  the  Court 
here  present,  which  decided  some  of  those  very  cases ;  the 
objection  has  before  them  now  been  taken ;  before  them 
aligned;  by  them  disposed  of:  and  therefore  it  is  no 
*  speculation  upon  probability,  but  a  positive  fact,  of  *  836 
necessity  true,  that  if  that  very  objection  had,  in  those 
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very  cases  cited,  been  urged  before  the  Courts  below,  in 
those  Courts  it  would  have  been  overruled ;  and  this  remark 
with  which  I  am  now  dealing,  in  impeachment  of  the  authority 
of  those  cases,  would  therefore  have  been  displaced. 

But  I  answer  further,  that  whether  taken  at  the  bar  or  not, 
really  signifies  nothing  ;  for  it  was  the  bounden  duty  of  the 
Court  to  take  it,  as  the  facts  raising  it  lay  upon  the  very  sur* 
face,  as  my  noble  and  learned  friend  has  well  observed ;  and 
it  was  their  bounden  duty  to  refuse  affirming  a  sentence  which 
was  exposed  to  so  manifest  and  patent  an  objection.  They 
could  not  have  affirmed  the  sentence  without  admitting  that 
they  themselves  would  have  pronounced  it,  and  that  they 
themselves  concurred  in  its  legal  vaUdity. 

But  then  it  is  said  that  this  observation  appUes,  in  a  certain 
degree,  to  decisions  given  upon  motions  in  arrest  of  judgment 
only ;  and  that  these,  standing  upon  a  different  footing  from 
decisions  on  writs  of  error,  have  not  the  same  weight  as  au- 
thorities. 

Now,  I  answer,  first,  that  some  of  the  cases  to  which  I  refer 
are  upon  writs  of  error,  and  not  upon  arrests  of  judgment,  — 
a  topic  to  which  my  noble  and  learned  friend  has  already  re- 
ferred :  secondly,  I  answer,  that  I  cannot  go  along  with  those 
who  give  no  weight  to  the  decisions  on  motions  in  arrest  of 
judgment.  I  hold  them  as  evincing,  and  as  very  clearly  and 
very  certainly  evincing,  the  opinion  of  the  Court  on  the 
point ;  as  showing,  and  very  clearly  showing,  that  the  same 
Court  would  have  given  the  same  judgment  had  the  matter 
come  before  it  in  error  on  the  record  of  the  judgment, 
*  337  and  not  by  way  of  motion  to  *  arrest  it.  My  reason  is 
this,  that  I  cannot  conceive  any  course  more  absurd, 
and  therefore  more  difficult,  not  to  say  impossible,  for  a  Court 
to  take,  than  the  one  which  these  Courts  are  by  this  argu- 
ment supposed  to  have  taken ;  nay,  must  necessarily  be  ad- 
mitted to  have  taken,  if  the  distinction  now  pressed,  and  with 
which  I  am  dealing,  is  of  any  avail  in  the  argument.  For  to 
what  does  it  amount  ?  Neither  more  nor  less  than  to  this, 
that  the  Judges,  in  refusing  the  motion  in  arrest  of  judgment, 
say,  "  We  will  not  arrest  the  judgment,  but  we  will  pronounce 
a  judgment  which  is  naught,  and  which  we  know  a  Court  of 
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Error  must  reverse  as  a  matter  of  course.  We  in  the  King's 
Bench  will  not  an'est ;  but  on  the  other  side  of  that  wall,  the 
Court  of  Exchequer  Chamber  will  .reverse  the  judgment  we 
give."  Observe,  the  course  taken  on  these  motions  is  not 
said  to  have  been  to  refuse  the  arrest  of  judgment,  but  to  ad- 
mit the  count  to  be  properly  objected  to,  and  declaring  it  bad, 
to  enter  the  judgment  on  the  other  counts.  No  such  thing. 
The  general  course  was,  to  keep  the  judgment  entered  gen* 
erally,  to  refuse  to  alter  the  entry  of  the  judgment,  to  refuse 
the  motion,  to  confine  the  judgment  to  the  good  counts,  and 
to  refuse  entering  it  upon  the  bad.  The  refusal  of  the  motion 
for  the  arrest  of  judgment  had  the  effect,  or  at  least  the  inten- 
tion, of  keeping  the  judgment  entered  generally  upon  all  the 
counts,  because  the  ground  of  the  refusal  was,  that  arresting 
the  judgment  was  useless,  inasmuch  as  there  were  other  good 
counts  upon  which  it  might  equally  have  been  given  as  upoil 
the  bad  ones.  Then  the  inference  is  irresistible,  that  the 
Court  must  have  held  this  general  judgment  to  be  a  judg- 
ment upon  the  good  counts  as  well  as  upon  the  bad;  on 
each  and  on  all ;  or,  rather,  on  each  than  on  all ;  on 
*  each  severally,  and  not  on  all  conjointly,  —  a  judg-  *  338 
ment  severable  and  sustainable  by  the  good  counts  to 
which  it  applied  ;  and  they  must  have  held  that  it  could 
not  be  reversed  on  error,  else  they  must  have  granted  the 
motion,  and  confined  the  judgment  to  the  good  counts.  It  is 
beyond  all  possibility  of  one's  imagination  to  suppose  that  the 
same  Court,  if  sitting  in  error,  that  is  the  Court  which  dealt 
with  the  motion  in  arrest  of  judgment,  and  refused  to  arrest 
the  judgment,  that  that  same  Court,  if  sitting  in  error,  would 
not  have  given  the  very  same  judgment ;  that  it  would  not 
have  held  the  judgment  good  which  they  refused  to  arrest. 

Liet  it  further  be  observed,  upon  this  important  part  of  the 
argument,  that  when  motions  in  arrest  of  judgment  have 
been  refused,  the  Courts  have  never  given  a  decision  that 
the  counts  objected  to  were  bad.  They  have  only  said,  "  Be 
it  so ;  be  they  ever  so  bad,  there  are  good  ones,  and  that  is 
enough,  and  therefore  we  will  not  arrest  the  judgment." 
Now,  in  every  case  the  badness  was  such  as  could  not  be 
denied.     Then  just  consider  what  must  be  the  course  taken 
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by  the  Courts  had  the  law,  now  for  the  first  time  propounded, 
been  the  law  then  acknowledged  and  received  by  them.  The 
defendants  had  only  to  bring  their  writ  of  error  the  moment 
the  judgment  was  entered  up  generally,  —  as  it  must  have 
been,  because  no  decision  was  ever  given  to  confine  it,  no 
decision  was  ever  given  to  pronounce  one  count  good  and 
another  bad,  and  to  say  which  were  the  good  counts  and 
whicli  were  the  bad,  — and  then  that  judgment  on  a  writ  of 
error  so  brought  must  have  been  reversed.  But  what  was 
the  fact?  We  know  it  is  admitted  on  all  hands  that  no 
writ  of  error  was  ever  brought  in  any  of  those  cases,  before 
the  present.  Can  any  thing  more  demonstratively 
*  339  *  prove  that  in  every  one  such  case  such  was  the 
opinion  of  the  profession ;  of  the  parties  as  well  as 
of  their  advisers,  and  of  the  Courts  too  ?  It  is  not  to  be  for- 
gotten that  we  have  the  dicta  of  such  venerable  Judges  as 
Lord  Mansfield  and  Lord  Chief  Baron  Etbe,  distinctly  rec* 
ognizing  the  doctrine  now  first  impeached ;  while  it  must  be 
observed  that  we  have  no  dictum  on  the  other  side,  no  opin* 
ion  or  authority  of  any  text-writer  quoted,  and  no  case  what- 
ever cited  to  support  that  doctrine. 

The  learned  Baron  objects  to  some  of  those  cases ;  he  ex- 
presses doubts  whether  others  do  not  go  further ;  all  which 
cases  and  all  which  authorities  are  on  the  side  against  which 
he  contends :  but  the  learned  Baron,  admitting  that  all  those 
cases,  whatever  weight  they  have,  throw  that  weight  into  the 
scale  against  which  he  is  contending,  supports  his  opinion, 
perhaps  I  ought  rather  to  say  his  doubts,  by  citing  no  case, 
by  citing  no  authority,  by  citing  no  dictum^  either  of  a  Judge 
or  of  a  text- writer,  on  behalf  of  his  argument. 

Reverting  to  Lord  Mansfield's  dictum  upon  the  subject, 
which  I  admit  not  to  be  a  decision,  it  may  be  questioned 
whether  he  was  correct  in  his  regret  that  the  law  differed  in 
civil  and  in  criminal  cases;  because  as  long  as  juries  give 
their  verdict  in  the  present  way,  and  our  proceedings  are 
&amed  upon  the  present  plan,  it  is  diffcult  to  perceive  how 
any  other  rule  could  well  be  adopted.  But  at  all  events  the 
manner  in  which  he  refers  to  criminal  proceedings  and  to  the 
rule  then  established  is  free  from  all  doubt  and  all  objection, 
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and  nothing  can  show  more  clearly  than  his  language  does  ^ 
how  fixed  and  undoubted  a  principle  he  considered  it  to  be 
in  the  criminal  law.    Indeed  he  states  it  as  distinctly 
*  in  Peake  v.    Oldham  (a)  as  he  does  in  Chant  v.    *  840 
ABtle.  (h) 

But  the  cases  decided,  whether  in  arrest  of  judgment  or 
on  error,  naturally  deserve  more  consideration  as  authorities 
than  these  dicta^  though  to  these  dicta  great  deference  v^ 
naturally  due.  It  is  needless  for  me  to  go  through  all  those 
cases,  because  I  have  already  dealt  with  them,  so  far  at  least 
as  to  show  that  the  distinction  will  not  avail  which  has  been 
taken  between  the  decisions  on  arrest  of  judgment  and  the 
decisions  on  writs  of  error.  But  on  the  latter  class  of  cases  — 
I  mean  those  on  writs  of  errors —  I  must  be  permitted  to  dweU 
a  little  longer.  That  of  The  King  v.  Mason  (<?)  was  on  a  writ 
of  error  in  the  King's  Bench,  on  an  indictment  consisting  of 
counts,  two  of  which  were  clearly  bad,  and  shown  to  be  so ; 
and  this  case  is  always  held  to  rule  that  counts  so  framed  are 
bad ;  namely,  that  in  setting  forth  the  obtaining  of  money  or 
goods  on  false  pretences,  it  is  necessary  to  specify  what  those 
false  pretences  are,  otherwise  the  counts  are  bad.  Now,  the 
judgment  here  was  on  the  whole  indictment,  and  the  punish- 
ment was  so  far  discretionaiy,  that  either  imprisonment  or 
transportation  might  have  been  awarded ;  and  therefore  the 
argument  used  in  the  present  case  might  have  been  urged 
there,  that  the  bad  counts  might  have  caused  the  one  judg- 
ment to  have  been  given  rather  than  the  other.  The  point 
was  a  very  few  months  afterwards  brought  before  the  Court 
in  the  case  of  Toung  v.  The  King,  ((2)  and  which  was  decided 
by  that  Court ;  Lord  Kenton  and  Mr.  Justice  Buller  being 
among  the  learned  Judges  who  composed  it.  Upon  this  case 
two  observations  are  made  at  the  bar,  and  by  the  two 
learned  Judges  *  who  differ  with  their  brethren.  One  *  341 
of  those  observations  is,  that  the  objection  was  not 
taken.  But  to  this  I  answer,  first,  that  the  badness  of  the 
count  was  distinctly  pressed  upon  the  Court,  and  was  the 

(a)  Cowp.  275.  (b)  Doug.  780. 

(c)  2  T.  R.  681.  (d)  3  T.  R.  98. 
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ground  of  the  application  to  reverse  the  judgment ;  the  Court, 
therefore,  was  well  aware  that  one  count  was  bad.  Then  I 
next  observe,  on  the  objection  taken,  that  the  counsel  not 
taking  the  objection  signifies  nothing,  if  the  Court  knew  that 
they  were  dealing  with  a  general  judgment  on  an  indictment 
containing  a  bad  count ;  for  it  was,  beyond  all  possibility  of 
question,  the  duty  of  the  Court  to  take  the  objection  which 
they  saw  the  counsel  had  overlooked,  and  to  say,  ^^  This 
judgment  cannot  stand,  for  it  is  general,  and  one  count  of 
the  indictment  is  bad."  The  Court  did  not  so  declare  ;  and 
therefore  I  hold  the  objection  not  having  been  taken  at  the 
bar,  to  raise  a  point  which  the  Court  could  and  ought  to  have 
raised,  is  immaterial.  The  case  clearly  proves  the  Courtis 
opinion  to  have  been  against  the  present  contention. 

The  second  observation  which  is  made  in  impeachment  of 
the  authority  of  Young  v.  The  King^  and  which  indeed  is  also 
extended  to  The  King  v.  Masan^  is,  that  there  the  punishment 
was  fixed ;  namely,  seven  years'  transportation.  Now,  as  tins 
most  clearly  is  not  sufiScient  to  show  the  punishment  fixed, 
those  who  use  the  argument  are  obliged  to  say,  the  punish- 
ment of  transportation  for  seven  years  is  fixed.  But  what 
signifies  that?  There  were  two  punishments  open  to  the 
Court.  The  transportation  —  if  you  transport  —  is  fixed  for 
seven  years.  No  doubt  of  it ;  but  what  signifies  that  ?  There 
were  two  punishments  open  to  the  Court ;  either  imprison- 
ment or  transportation.     True,  if  they  elected  between  the 

two,  to  transport  rather  than  to  imprison,  they  were 
*  842   limited  to  one  period.    But  the  question  before  *  them 

was  not:  Shall  we  on  this  indictment,  one  count  of 
which  is  bad,  transport  for  more  years  or  for  fewer  ?  But 
the  question  before  them  was :  Shall  we  on  this  indictment, 
of  good  and  bad  counts  together,  imprison,  or  shall  we  trans- 
port ?  And  can  it  be  denied,  that  in  solving  this  question 
the  same  argument  applied,  drawn  from  the  different  counts 
being  some  good  and  some  bad,  which  argument  is  pressed 
upon  us  in  the  present  case  ?  Most  certainly,  therefore. 
Young  v.  TJie  King  is  a  precise  authority  notwithstanding 
this  objection. 

These  arguments  apply,  perhaps,  still  more  forcibly  to  The 
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Kbiff  V.  Powell^  (a)  on  a  writ  of  error  from  the  Quarter  Ses- 
sions to  the  King's  Bench.  There  were  two  counts  in  the 
indictment,  and  on  the  offences  laid  in  them  different  sen- 
tences would  be  given.  One  was  for  an  assault  with  an 
intent  to  commit  a  rape  ;  the  other  was  for  a  common  assault. 
The  verdict  was,  ^^  Guilty  of  the  misdemeanour  and  offence 
aforesaid."  And  if  these  words  were  not  nomen  eollectivum 
the  judgment  must  have  been  bad,  because  it  would  have 
been  uncertain  on  which  count  that  judgment  had  been 
given ;  and  one  count,  that  for  a  common  assault,  would  not 
have  supported  a  sentence  of  imprisonment  and  hard  labour. 
But  the  Court  held  the  words  to  be  nomen  eollectivum^  and 
thus  applied  the  verdict  to  both  counts.  Now,  had  the  doc- 
trine here  contended  for  been  at  all  well  founded  in  the 
opinion  of  the  Court,  it  was  bound  to  reverse  the  judgment, 
because  some  part  of  the  imprisonment  and  labour  would 
have  been  applied  to  the  count  for  common  assault,  which 
would  not  have  supported  the  sentence  of  labour.  Yet  the 
party  never  took  this  objection,  and  the  Court  never  took  it. 
Had  it  been  taken,  we  now  know  what  the  result  would  have 
beeu ;  because  the  same  Judges  who  overlooked  it,  or 
rather  who  *  are  said  to  have  overlooked  it,  have  here,  *  848 
on  grave  argument,  decided  against  it. 

It  is  to  be  borne  in  mind,  as  Mr.  Justice  Maulb  has  observed, 
that,  generally  speaking,  the  sentence  on  convictions  only  pro- 
ceeds so  far  on  the  evidence  at  the  trial,  and  on  the  verdict 
which  was  built  upon  that  evidence,  as  to  point  out  the 
species  of  the  punishment,  and  no  more.  In  meting  out  its 
quantum^  the  Court  may  look,  and  does  look,  beyond  both 
the  verdict  and  the  evidence.  The  Court,  in  pronouncing 
the  sentence,  takes  other  matters  into  its  consideration,  and 
its  sentence  cannot  come  before  a  Court  of  Error  for  review. 
The  record  must  be  so  framed  that  there  shall  be  a  good 
finding  on  a  good  count,  to  justify  and  support  a  sentence  of 
that  species.  The  manner  in  which  the  sentence  is  framed  in 
respect  of  amount  is  immaterial,  the  punishment  being  such 

• 

(a)  2  B.  &  Ad.  75. 
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as  tbe  law  warrants  of  an  offence  so  laid,  and  on  a  conTiction 
so  had  of  that  offence. 

My  Lords,  I  therefore,  when  called  upon  to  pronounce  my 
judgment,  among  others  of  your  Lordships,  in  this  case,  find 
myself,  with  my  noble  and  learned  friend,  in  this  situation : 
The  whole  of  the  learned  Judges,  as  well  those  who  in  tech- 
nical points  differ,  or  rather  have  their  doubts  and  pause 
before  they  concur  with  their  brethren,  as  those  who  agree 
on  those  points,  all  with  one  voice  declare  that  upon  the 
merits  they  have  no  doubt  at  all ;  that  upon  the  great  merits 
and  substance  of  the  case  they  are  unanimously  agreed. 
That  a  great  offence  has  been  committed,  and  an  offence 
known  to  the  law ;  that  a  grave  crime  has  been  perpetrated, 
and  a  crime  punishable  by  admitted  and  undoubted  law,  — 
all  the  learned  Judges  agree.  That  counts  in  the  indictment, 
to  bring  the  criminals,  the  offenders,  to  punishment,  are 
to  be  found,  against  which  no  possible  exception, 
*  344  *  either  technical  or  substantial,  can  be  urged ;  that 
those  counts,  if  they  stood  alone,  would  be  quite  suffi- 
cient to  support  the  sentence,  and  that  the  sentence  is  one 
which  the  law  warrants  and  justifies,  I  may  even  say,  com- 
mands, —  upon  these,  the  great  features,  the  leading  points, 
the  essence  and  substance  of  the  case,  all  the  learned  Judges 
have  a  clear,  unanimous,  and  unhesitating  opinion.  But 
there  happen  to  be  in  the  indictment  two  counts  on  which  a 
doubt  arises  in  the  minds  of  some  of  the  Judges,  though  not 
in  the  minds  of  the  great  majority,  whether  those,  technically 
speaking,  being  ill-formed,  a  general  judgment  on  the  whole, 
good  and  bad  together,  can  stand.  With  this  question  we 
have  now  been  dealing,  and  with  this  only.  The  learned 
Judges  heard  it  argued  with  a  degree  of  elaborate  learning, 
industry,  and  ingenuity,  which  I  have  never  known  exceeded 
at  the  bar  of  this  or  of  any  other  tribunal  in  which  I  have 
either  practiced  as  an  advocate,  attended  as  a  spectator,  or 
presided  as  a  Judge.  Upon  the  result  of  that  elaborate 
and  learned  argument,  so  ably  and  so  zealously  urged,  the 
learned  Judges  have  taken  time  to  consider  for  weeks ;  they 
have  conferred  together  again  and  again ;  each  has  heard  all 
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that  his  fellows  had  to  urge ;  each  has  had  the  benefit  of  all 
the  doubts  which  his  brethren  had  to  suggest ;  and  the  result 
of  the  whole  is,  that  seven  out  of  the  nine  pronounce  an 
opinion  that  there  is  nothing  in  the  objection,  and  that,  not- 
withstanding the  technical  informality  of  those  counts,  the 
judgment  must  stand,  and  would,  if  it  were  before  them  in 
their  Courts,  be  refused  to  be  reversed.  Two  of  the  learned 
Judges  give  a  contrary  opinion;  one,  at  least,  a  contrary 
opinion,  and  another  says  he  cannot  concur  in  the  opinion  of 
the  majority,  on  account  of  the  doubts  which  weigh  and 
press  upon  and  obscure  his  mind.  We  are  now  called 
•  upon  to  elect  between  these  two  courses.  The  -ques-  *  846 
tion  is,  whether  we  shall  take  our  information  upon 
the  law,  as  laid  down  by  those  who  daily  and  hourly  are 
administering  it,  from  the  seven  or  from  the  two.  It  is  the 
usual  course  for  men,  when  they  consult  others  in  whose  judg- 
ment they  place  great  and  just  reliance,  —  those  in  whom  they 
confide  for  their  integrity,  for  their  impartiality,  for  their 
acting  without  a  bias,  which  often  the  person  consulting 
finds  that  his  own  mind  and  his  own  feelings  may  not  be 
free  from,  —  it  is  the  common  course,  consulting  several,  and 
finding  a  discrepancy  among  those  persons  consulted,  to 
weigh  a  little  the  grounds  which  they  give.  But,  above  all, 
it  is  the  common  course  of  rational  and  sensible  men  so  in 
difficulties,  and  so  consulting  in  their  difficulties,  to  see 
whether  the  great  majority  are  the  one  way  or  the  other; 
and  when  they  find  the  great  majority  to  be  one  way,  and  a 
small  minority  the  other  way,  this  of  itself  produces  naturally 
a  leaning  towards  that  course,  and  towards  adopting  that 
counsel,  which  the  greater  number  recommend.  But  that 
leaning,  how  incomparably  is  it  increased,  if  they  find  that  the 
seven  have  a  clear  opinion,  and  the  other  two  only  doubts  ; 
that  the  seven  do  not  hesitate,  do  not  pause,  have  no  obscurity 
in  their  vision,  but  clearly  as  well  as  unanimously  are  all  one 
way,  and  have  not  a  doubt  in  their  minds  ?  This  being  the 
case,  it  is  a  natural  thing  for  me,  as  a  person  consulting  them, 
to  take  rather  the  clear  opinion  of  the  great  majority  than 
the  doubting,'uncertain,  and  hesitating  opinion  of  the  small 
minority.     It  is  a  case  in  which  I  for  one  —  unlearned,  so  to 
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speak,  by  comparison  with  those  learned  Judges,  though  I 
have  practiced  in  courts  of  criminal  law  as  well  as  in 

*  S46    Courts  of  common  law,  like  most  of  my  learned  *  and 

noble  friends  here  —  have  no  right  to  set  up  my  judg- 
ment and  opinion  against  an  opinion  and  judgment  formed 
upon  such  materials,  by  such  men,  strengthened  by  such 
talents  and  learning,  and,  above  all,  fortified  and  instructed 
by  such  large  and  long-continued  experience  as  they  possess. 

But,  my  Lords,  upon  one  subject  none  of  them  hesitates ; 
eyen  Mr.  Baron  Parke's  doubts  do  not  continue  on  his  mind 
here.  All  the  nine  learned  Judges  together  tell  me  that  this 
is  the  very  first  time  that  such  an  objection  was  ever  taken ; 
and  that  all  lawyers,  and  all  Judges,  and  all  Courts,  have 
hitherto  overlooked  it,  or,  rather,  have  hitherto  acted  upon 
the  supposition  that  it  was  untenable ;  and  have  never  taken 
it,  and  have  never  acted  upon  it,  but  have  always  acted  upon 
the  contrary  doctrine  being  the  law.  That  is  a  great  assist- 
ance to  me  in  forming  my  judgment.  I  then  call  for  author- 
ities the  other  way,  but  I  call  in  vain  ;  for  while  the  learned 
Judges  who  are  for  the  practice  of  the  law  as  it  stands; 
while  the  learned  Judges  who  will  not  change  the  law,  but 
who  will  continue  to  countenance  and  support  it,  and  who 
say  that  it  is  right  as  well  as  existing ;  while  they  produce 
oases  decided,  and  dicta  of  Judges,  and  authorities  of  writers, 
and  the  opinion  of  the  profession,  —  on  the  opposite  side, 
against  the  law,  and  in  favour  of  the  law  which  we  are  re- 
quired for  the  first  time  to  set' up,  pulling  down  the  former 
law,  there  is  not  one  dictum  of  a  Judge,  one  sentence  of  a 
text-writer,  or  one  shadow  of  a  decision  to  be  brought  for- 
ward. 

This  being  the  case,  it  appears  to  me  that  I  have  but  one 

course  to  take  in  dealing  with  the  question  so  propounded  to 

me ;  that  is,  to  take  the  safer,  the  surer,  the  better  course ; 

to  say  it  is  good,  stare  decins^  to  go  with  the  weight  of 

*  847    authority  and  decision,  *  and  to  take  the  opinion,  as 

my  guide,  or  at  least  my  helpmate,  of  those  learned 
Judges  whom  we  have  called  in  to  our  aid,  and  who  are  so 
well  informed  upon  the  subject,  and  so  perfectly  impartial  in 
dealing  with  it. 
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My  Lords,  T  now  come,  lastly,  to  say  one  word  upon  the 
point  with  which  my  noble  and  learned  friend  concluded  his 
very  able  address,  —  I  mean  upon  the  important  question  of 
the  challenge  to  the  array,  on  the  ground  of  thia  omission  of 
a  certain  list,  somewhere  or  other,  by  some  person  or  persons 
unknown^  and  not  disclosed  upon  the  face  of  the  challenge. 
And  here  the  learned  Judges  are  quite  unanimous,  as  I  un- 
derstand ;  at  least  we  have  had  no  objection  taken  by  any  of 
them  before  us,  upon  this  ground. 

Now,  I  no  doubt  feel  very  strongly  the  importance  of  this 
subject,  and  I  feel  it  for  this  reason :  the  objection  goes  to 
the  jurisdiction  of  the  Court  in  the  matter  ;  the  Court  is  com- 
posed of  a  Judge  and  a  jury  for  the  trial  of  prisoners ;  that 
Court  consists  of  one  permanent  high  officer,  having  jurisdic- 
tion, and  of  others  who  are  not  permanent.  It  consists  of 
the  Judge  and  of  twelve  lawful  men.  Those  men  have  juris- 
diction given  to  them  by  the  law  of  this  country,  in  respect 
of  their  being  selected  after  a  particular  manner ;  and  if  they 
are  not  selected  in  that  manner,  they  are  not  a  body  having 
the  jurisdiction  which  the  law  vests  in  them  if  well  selected  ; 
consequently,  the  question  always  is,  *^  Have  they  been  so 
well  selected  ?  "  For  if  they  be  not  well  selected,  they  are  not 
the  body  invested  with  that  jurisdiction,  clothed  with  those 
high  judicial  attributes  of  being  necessary  assistants  to  the 
Judge  upon  the  trial  of  the  issue.  Therefore  I  very  much 
listen  to  any  argument  which  would  invalidate  the  an-ay,  or  go 
to  impeach  the  constitution  of  the  jury  as  not  having  been 
properly  selected. 

*  But  then,  my  Lords,  I  must  here  again  go  upon  *  848 
the  course  of  the  law  and  the  enactments  of  the 
statutes  ;  and  the  manner  must  be  considered  by  me  in  which 
this  objection  to  the  constitution  of  the  jury  has  been  taken 
and  is  now  before  us,  after  being  taken  and  disposed  of  below. 
It  was  by  a  challenge  to  the  array,  setting  forth  the  malcon- 
struction  and  formation  of  the  jury.  To  that  challenge 
there  was  no  issue  taken,  but  there  was  a  demurrer,  which 
admitted  the  fact  of  there  being  a  panel  of  fifty-nine  names 
omitted,  out  of  seven  hundred  and  odd.  Now,  a  chal- 
lenge to  the  array  I  always  understood  to  be  a  challenge  to 
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the  array  in  respect  of  the  unindifferency  of  the  returning 
officer,  the  sheiiff  or  any  other  returning  officer  who  may 
have  returned  the  panel,  or  in  respect  of  the  malpractice  of 
him,  or  of  any  other  returning  officer,  or  of  any  thing  done 
in  respect  of  that  panel  by  those  officers  which  gives  a  right 
to  the  party  to  say,  "  You  have  erred ;  "  or,  **  You  have  mis- 
conducted yourself."  But  no  authority  whatever  has  been 
cited  to  us  in  the  argument ;  there  is  no  ground  of  authority 
or  decision  or  enactment  to  show  us  that  the  mere  omission 
can  validly  or  competently  be  made  a  ground  of  challenge 
to  the  array ;  which  is  the  question,  and  the  only  question, 
raised  by  the  demurrer. 

Now,  my  Lords,  I  must  say  that  I  go  entirely  along  with 
the  learned  Chief  Justice  in  his  view,  and  with  the  view  of 
my  noble  and  learned  friend  on  the  woolsack,  of  what  would 
be  the  consequence  of  allowing  this  challenge  to  the  array. 
It  would  be  neither  more  nor  less  than  this :  that  for  twelve 
months  you  must  go  without  either  a  common  jury  or  a  spe- 
cial jury,  because  you  have  this  book  imposed  upon  you ;  you 
cannot  get  rid  of  the  book.  Oh  I  but,  it  is  said,  you  may  get 
rid  of  the  book.  First,  it  is  said  that  the  recorder  in 
*349  this  case,  with  whom  the  *  error  is  stated  to  have 
originated,  the  returning  officer,  is  ministerial ;  that  it  is 
his  error  or  misfeasance  or  wrong,  and  that  he  is  not  judiciaL 
But  he  is  judicial.  He  is  to  hear  and  determine,  and  then  he 
is  to  make  up  the  book,  which  is  only  consequential  upon  his 
judicial  act  of  hearing  and  determining ;  he  does  not  cease  to 
be  judicial  at  the  end  of  the  day,  any  more  than  a  Judge 
ceases  to  be  judicial  when  he  signs  the  sentence  or  order  after 
having  pronounced  it,  or  when  he  takes  the  proper  steps 
after  having  exercised  his  judicial  functions.  But  then  it  is 
said,  in  answer  to  the  Lord  Chief  Justice,  that  they  are  not 
without  remedy  in  this  case,  because  they  may  go  to  the  last 
year's  book.  Now,  what  does  the  statute  say  as  to  the  last 
year's  book  ?  The  statute  says,  that  if  there  is  no  book  made 
up,  you  may  go  to  the  last  year's  book ;  and  when  you  have 
gone  to  the  last  }>'ear's  book,  you  may  find  just  the  same  sort 
of  nonfeasance  or  misfeasance  tending  to  make  that  book  in- 
valid. So  that  you  would  never  get  a  good  jury  panel  at  all, 
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and  trial  bj  jury  would  in  reality  be  suspended,  if  not 
abolished.  But  do  the  words  of  the  Act,  ^^  if  there  is  no 
book  made  up,"  apply  to  a  case  where  there  is  a  book  made 
up,  but  where  a  name  is  left  out  ?  For  if  this  argument  be 
good  for  fifty-nine  names  being  omitted,  it  is  good  for  a  single 
one  being  omitted ;  it  is  exactly  the  same  thing.  I  must  say, 
that  I  think  it  would  be  going  a  prodigious  length,  indeed, 
to  hold  that  the  omitting  of  one  name,  in  whatever  way,  from 
the  jury  panel,  would  make  a  case  that  no  book  was  made  up, 
and  render  it  competent  to  the  parties  to  go  back  to  the  last 
year's  book.  My  opinion,  therefore,  is  most  decided,  that  there 
oug^ht  to  be  no  venire  de  novo  upon  this  ground ;  and  here 
all  the  learned  Judges,  without  exception,  are  agreed. 

*  I  should  say  nothing  further  but  for  one  observa-  *  360 
tion  which  I  have  heard  made,  upon  the  great  hardship 
which  has  been  sustained  by  these  traversers,  in  having  en- 
dured a  partial  execution  of  the  judgment  pending  this  writ 
of  error.  I  have  only  to  say,  that  the  law  of  the  land  is  so ; 
it  cannot  be  otherwise.  And  those  who  most  thoughtlessly, 
and,  I  think,  every  thing  considered,  most  improperly,  have 
publicly  expressed  an  opinion  that  the  Crown  must  have  lost 
the  power  of  bestowing  mercy  and  the  power  of  pardoning,  if 
it  did  not  exercise  it  upon  this  occasion,  totally  forget  that  if 
the  Crown  had  pardoned  pending  the  writ  of  error,  it  had  no 
power  of  incarcerating  if  the  judgment  was  affirmed;  and 
consequently  it  would  come  to  this,  that  in  every  case  of 
misdemeanour,  without  exception,  no  punishment  could  possi- 
bly be  inflicted,  because  the  person  has  only  to  prosecute  a 
writ  of  error,  during  the  pendency  of  which  he  must  be  par- 
doned ;  and  if  the  writ  of  error  be  decided  against  him,  then 
the  Crown,  having  pardoned,  would  have  no  power  of  in- 
flicting punishment.  And  then  there  is  also  an  end,  as  ap- 
pears to  me,  to  all  criminal  law ;  for  in  every  case  you  may 
bring  a  writ  of  error,  and  so  prevent  the  possibility  of  the 
sentence  being  carried  into  effect.  Whether  the  law  should 
remain  as  it  is,  may  be  another  question.  I  agree  with  those 
who  think  that  it  may  very  well,  and  very  reasonably,  be 
altered. 

^y  Lords,  I  have  now  performed  my  duty  to  the  best  of 
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my  ability.  I  have  given  to  this  question  as  much  attention 
as  it  was  possible  for  me  to  give.  I  wish  that  I  could  have 
brought  to  it  more  ample  stores  of  learning.  My  experience, 
during  my  practice  at  the  bar,  having  been  much  more  lim- 
ited in  Criminal  Courts  than  that  of  many  of  my  noble 
*  351  and  *  learned  friends  here,  I  have  been  bound  to  look 
to  authority,  and  respectfully  to  consult  those  learned 
Judges  who  are  most  capable  of  supplying  my  deficiencies. 
With  these  feelings  of  respect  I  have  consulted  their  au- 
thority ;  and  upon  the  grounds  which  I  have  stated  to  your 
Lordships,  concurring  in  the  views  of  the  majoritj'  of  those 
learned  Judges  whose  assistance  we  have  had  upon  this  occa- 
sion, I  have  arrived  at  the  conclusion  which  I  have  now 
attempted  to  state ;  that  conclusion  being  in  favour  of  my 
noble  and  learned  friend's  proposition,  that  the  judgment 
should  be  for  the  defendant,  and  against  the  plaintiflEs  in 
error.  • 

Lord  Denman.  —  My  Lords,  in  considering  the  important 
questions  which  are  involved  in  the  case  now  before  your 
Lordships,  it  appears  to  me  convenient  to  advert,  in  the  firet 
place,  to  that  which  has  been  last  argued  by  my  noble  and 
learned  friend  who  has  just  sat  down,  —  I  mean  the  objection 
to  the  judgment  given  by  the  Court  below,  allowing  the 
demurrer  to  the  challenge  to  the  array.  I  am  induced  to 
begin  with  this  subject,  not  only  because  it  is  preliminary  in 
the  course  of  the  proceedings,  but  because  I  think  it  is  im- 
portant, to  a  degree  which  does  not  admit  of  exaggeration,  to 
the  administration  of  justice  throughout  the  United  King- 
dom ;  and  that,  if  it  is  possible  that  such  a  practice  as  that 
which  has  taken  place  in  the  present  instance  should  be 
allowed  to  pass  without  a  remedy  (and  no  other  remedy  has 
been  suggested),  trial  by  jury  itself,  instead  of  being  a  se- 
curity to  persons  who  are  accused,  will  be  a  delusion,  a 
mockery,  and  a  snare. 

The  traversers  challenged  the  array,  on  account  of  the 

*  352    fraudulent  omission  of  fifty-nine  names  from  the  *  list 

of  jurors  of  the  county  of  the  city  of  Dublin.    The 

Attorney-General  demurs  to  that  challenge,  admitting  thereby 
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that  that  fact  has  taken  place.  It  appears  to  me  that  that 
challenge  ought  to  have  been  allowed :  that  was  the  opmion 
of  one  of  the  learned  Judges  of  the  Court  of  Queen's  Bench 
in  Dublin,  — an  opinion  stated  by  him  with  the  diffidence 
which  becomes  one  who  differs  from  his  brethren,  but  at  the 
same  time  stated  with  firmness  and  perspicuity,  and  for  rea- 
sons which,  I  venture  to  think  with  great  confidence,  received 
no  kind  of  answer  from  the  learned  Judges  who  formed  the 
majority  of  that  Court.  Speaking  with  the  same  diffidence, 
I  disagree  with  the  opinion  which  then  prevailed,  and  which 
has  been  repeated  by  the  learned  Chief  Justice  upon  the 
present  occasion,  speaking  herein  for  himself  and  all  the 
other  Judges  who  attended  the  consultation  at  his  house. 
I  think  that  the  principle  laid  down  in  that  opinion  is  not 
correct.  With  deference  to  him  and  to  my  noble  and  learned 
friend  on  the  woolsack,  I  think  that  the  principle  of  challenge 
to  the  array  is  not  confined  to  the  narrow  issue,  whether  the 
sheriff  has  done  wrong,  but  involves  that  larger  question, 
whether  the  party  has  had  the  security  of  trial  by  a  lawful 
jury  of  his  country. 

I  feel  it  to  be  a  great  misfortune  to  differ  from  all  my 
learned  and  respected  brethren  who  have  been  consulted  on 
this  subject ;  but  I  confess  that  that  regret  is  in  some  degree 
diminished,  so  far  as  my  own  position  stands  with  reference 
to  this  matter,  by  a  circumstance  which  I  must  be  allowed  to 
state  ; .  and  as  I  have  put  it  in  writing  (because  at  one  time  I 
thought  it  ought  to  have  appeared  upon  your  Lordship's 
minutes),  I  shall  take  the  libeity,  with  your  Lordship's 
leave,  of  reading  that  statement.  When  the  Judges 
*  are  consulted  by  this  House  upon  any  case  submitted  *  353 
to  them,  it  is  not  usual  for  such  Judges  as  have  the 
honour  of  a  seat  in  your  Lordship's  House  to  attend  their 
consultation ;  but  I  was  so  much  struck  with  the  immense 
importance  of  this  present  question,  and  so  entirely  uncon- 
vinced by  the  reasoning  of  the  learned  Judges  in  Dublin,  that 
I  felt  a  strong  desire  to  ensure  the  benefit  of  a  full  discussion 
of  that  point ;  and  I  accordingly  wrote  to  my  brother  Cole- 
BIDOE,  several  weeks  ago,  thinking  that  he  would  attend  that 
consultation,  and  would  submit  that  point  to  the  learned 

[299] 


*  358  CASES  IN  THE  HOUSE  OF  LORDS. 

Judges.  Most  unfortunately,  however,  he  was  prevented  by 
illness  from  leaving  his  room,  but  he  wrote  his  opinion  upon 
the  whole  subject,  —  sending  one  copy  of  it  to  the  Lord  Chief 
Justice,  and  another  to  myself. 

"I  answer  this  sixth  question,"  he  says,  "with  much 
doubt,  being  wholly  unable  to  look  into  the  authorities,  and 
knowing  that  I  differ  in  opinion,  so  far  as  my  opinion  is 
formed,  from  my  brother  Patteson.  It  seems  to  me  that  all 
questions  touching  the  formation  of  juries  must  be  examined 
by  the  Judges  with  very  critical  eyes.  Taking  the  facts  from 
the  challenge  of  one  of  the*  traversers,  and  dismissing  all 
other  knowledge,  it  must  be  admitted  that  the  recorder  has 
sent  no  general  list,  as  required  by  the  statute,  to  the  sheriff ; 
that  by  some  persons  unknown  a  spurious  list  has  been  trans- 
mitted, omitting  the  names  of  many  qualified  special  jurors ; 
that  this  has  been  done  fraudulently,  with  intent  to  prejudice 
him  upon  his  trial ;  that  from  that  spurious  list  the  juror's 
book  and  special  jurors'  list  have  been  made,  and  the  present 
array  selected  ;  and  that  the  traverser  himself  is  wholly  un- 
participant  in  this  fraud,  and  protested  against  the  array 
being  constituted  from  the  list  so  framed.  Here,"  he  pro- 
ceeds, "  is  a  confessed  and  serious  wrong ;  and  the 
*  354  *  only  question  is,  whether  a  challenge  to  the  array  be 
the  proper  remedy.  It  is  said,  first,  that  the  sheriff 
is  not  in  default ;  and,  secondly,  that  if  the  challenge  be 
allowed,  no  better  materials  can  be  found  for  the  array,  for 
the  book  now  formed  is  by  law  the  book  from  which  any 
other  jury  must  be  selected.  With  great  deference,  I  submit 
that  neither  of  these  is  an  answer.  Suppose  at  common  law 
a  challenge  to  the  array,"  —  and  then  he  puts  a  particular 
case  in  which  the  sheriff  may  have  made  an  imperfect  array, 
and  yet  not  have  been  guilty  of  any  default  at  all ;  and  he 
says,  "  yet  I  apprehend  the  array  would  have  been  quashed. 
So  here,  the  sheriff  may  not  be  in  default,  but  still,  if  the 
materials  for  a  jury  have  an  inherent  defect  in  them,  the 
defendants  are  not  to  suffer,  but  the  challenge  ought  to  be 
allowed."  Then  he  answers  the  second  argument  by  observ- 
ing, "  the  only  consequence  is,  that  the  trial  may  remain 
untaken ; "  and  he  expresses  in  strong  language  his  own 
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opinion,  that  far  better  it  were  that  no  trial  should  be  taken 
under  those  circumstances,  than  that  it  should  be  taken  sub- 
ject to  the  heavy  suspicion  which  these  facts  must  involve. 
He  further  observes,  ^^  It  is  to  be  considered  whether,  as  the 
recorder  has  sent  no  list  to  the  sheriff,  there  is  any  book 
made  up  for  the  year ;  and  whether,  therefore,  the  book  of 
last  year  is  not  that  from  which  juries  ought  to  be  taken. 
That  the  fraud  is  not  charged  upon  the  prosecutor  is,  in  a 
criminal  question,  quite  immaterial.  Upon  the  whole,  I  con- 
fess I  think  that,  dealing  with  modern  legislation  upon  the 
subject  of  the  returns  of  juries,  we  ought  to  consider  all 
those  officers  who  now  take  any  part  in  what  would  have 
been  the  sheriffs  duty  at  common  law,  as  included,  for  the 
purpose  of  challenge,  under  the  term  *  sheriff.'  I  repeat,  that 
I  submit  this  with  the  greatest  diffidence." 

*  On  Monday,  when  the  learned  Chief  Justice  stated  *  855 
to  this  House  the  entire  agreement  of  all  the  Judges 
on  this  point,  and  afterwards  the  agreement  of  my  brother 
Coleridge  with  himself  and  then  upon  the  other  points,  I 
did  not  think  m3rself  justified  in  alluding  to  that  letter,  be- 
cause I  rather  concluded  that  my  Lord  Chief  Justice  had 
had  a  subsequent  communication  with  my  brother  Coleridge, 
in  which  he  might  possibly  have  seen  some  ground  to  alter 
his  former  opinion ;  but  when  I  left  your  Lordships'  House 
I  found  upon  my  table,  on  my  return  home,  another  letter 
from  my  brother  Coleridge,  written  the  day  before.  I  had 
stated  to  him  my  general  views  upon  this  subject;  and  in 
this  second  letter,  after  repeating  what  he  had  before  said, 
that  he  thought  the  argument  in  favour  of  overruling  the 
demurrer  was  too  technical  for  the  decision  of  a  great  con- 
stitutional question,  and  stating  again  the  view  he  took  of 
the  balance  of  conveniences,  he  says  this,  —  the  note  is  writ- 
ten by  his  son,  as  he  himself  unfortunately  is  not  at  present 
able  to  write,  —  "  He  ia  much  struck  by  what  you  have  writ- 
ten on  the  question  of  challenge  ;  and  at  present,  like  your 
Lordship,  awaits  the  better  arguments  that  are  to  be  ad- 
duced on  the  other  side." 

Now  I  have  a  right  to  state,  that  I  do  not  stand  in  the 
unfortunate  position  of  being  alone  among  the  Judges,  in  not 

[801] 


*  855  CASES  IN  THE  HOUSE  OF  LORDS. 

thinking  that  any  thing  may  be  done  with  any  panel  out  of 
which  a  jury  may  be  drawn,  a^d  that  there  is  no  redress  for 
the  injury  which  may  be  so  inflicted.  I  venture  also  to  think, 
as  I  believe  my  learned  brother  Colebidoe  will  think,  that 
those  better  arguments  have  not  yet  been  adduced. 
My  Lords,  I  shall  shortly  notice  the  reasoning  employed  in 
the  Court  below  upon  this  subject.    There  was  origi- 

*  356    nally,  perhaps,  some  notion  that  the  challenge  *  to  the 

array  was  taken  away  altogether  by  the  present  Jury 
Acts,  6  Geo.  4,  c.  50,  for  England,  and  3  &  4  Will.  4,  c.  91, 
for  Ireland ;  but  that  clearly  is  not  the  case,  because  there  is 
in  each  a  particular  provision  which  preserves  the  right  of 
challenge  to  the  array,  —  sect.  28  of  the  former,  sect.  21  of 
the  latter.  I  do  not  trouble  your  Lordships  with  the  partic- 
ulars of  that  argument,  because  it  is  not  now  doubted.  It 
was  also  a  question  whether  a  challenge  lies  to  the  array, 
where  a  special  jury  has  been  struck,  because  the  consent  of 
the  party  might  have  got  over  any  previous  difficulty :  but  it 
having  been  already  held  by  Lord  Tentebden  and  the  Court 
of  Queen's  Bench  in  England  that  such  a  challenge  does  lie, 
I  do  not  think  there  is  any  great  impropriety  in  supposing 
that  that  is  equally  free  from  doubt ;  and  I  cannot  question 
that,  in  the  case  of  a  special  jury  also,  a  challenge  to  the 
array  may  be  entertained  by  the  Court. 

My  Lords,  the  next  point  is,  that  upon  which  both  my 
noble  and  learned  friends  have  proceeded ;  namely,  that  the 
principle  of  a  challenge  to  the  array  is  solely  for  unindiffer- 
ency  or  misconduct  on  the  part  of  the  sheriff.  The  judgment 
that  I  have  formed,  and  in  which  my  brother  Coleridge  states 
very  clearly  his  agreement,  upon  the  present  state  of  the  law, 
is  this :  that  that  which  was  the  single  duty  of  the  sheriff  in 
former  times,  —  to  collect  the  names,  to  determine  who  were 
fit  to  be  the  jury,  and  afterwards  to  enter  them  on  the  panel, 
—  that  all  those  duties,  which  belonged  to  the  sheriff  alone, 
by  the  late  Act  of  Parliament  are  divided  in  Ireland  between 
the  tax  collectors,  in  the  first  place  ;  the  quarter  sessions,  that 
is,  on  the  present  occasion,  the  recorder  of  Dublin,  in  the  sec- 
ond place  ;  and  the  sheriff,  in  the  third  place.     The 

*  857    tax  collectors  *  perform  a  duty  which  is  merely  minis- 
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terial;  the  recorder,  in  the  first  instance,  performs  the 
judicial  duty  of  deciding  upon  the  admission  of  claims,  and 
upon  objections ;  and  then  his  duty  is  to  sign  and  settle,  and 
transmit  to  the  sheriff,  the  list  which  is  to  be  the  jurors'  book 
for  the  following  year.  The  ground  of  challenge  to  this  array 
was,  that  after  the  recorder  had  exercised  his  judicial  func- 
tions, after  he  had  determined,  ^^  This  shall  be  the  list  for  the 
county  of  the  city  of  Dublin  for  the  ensuing  year,"  somebody 
else  had  said,  ^^  This  shall  not  be  the  list ;  that  is  the  list,  and 
that  shall  be  taken,  and  that  shall  become  the  jurors'  book." 
The  handing  over  the  perfect  list  by  the  recorder  to  the  sheriff 
is  a  ministerial  act,  but  that  ministerial  act  has  been  imper- 
fectly, or  rather  not  at  all,  performed.  The  challengers  say, 
**'  You  have  deprived  your  own  judicial  act,  which  has  been 
properly  performed,  of  the  weight  of  authority  to  which  it 
was  entitled ;  you  yourself  have  handed  over  a  list  which 
has  made  the  book  imperfect,  and  therefore  we  contend  that 
that  is  no  book." 

My  Lords,  I  cannot  help  believing  that  if  that  view  of  the 
case,  which  my  brother  Coleridoe  states  far  more  forcibly 
than  I  can  do,  had  been  presented  to  the  learned  Judges  at 
their  consultation,  they  would  have  thought  it  an  argument 
at  least  worthy  of  consideration.  I  think  they  would  not 
have  held  it  sufficient  to  say  in  answer,  ^*  We  find  in  Lord 
Coke  that  it  is  only  in  respect  of  a  default  by  the  sheriff  that 
a  challenge  can  be  made."  The  sheriff  was  then  the  only 
officer  entrusted  with  the  return  of  jiuries,  except  the  bailiff 
of  a  franchise,  who  is  an  officer  strictly  analogous.  My  noble 
and  learned  friend  I  think  stated  it  truly  when  he  said,  *^  The 
objection  is  to  the  conduct  of  the  returning  officer." 
The  same  *  language  occurs  in  Viner's  Abridgment,  *858 
title  Trial.  Then  who  is  the  returning  officer?  Why 
the  recorder  is  the  returning  officer  for  this  purpose ;  and,  in 
my  opinion,  the  recorder,  though  without  the  slightest  impu- 
tation upon  his  motives,  which  is  disclaimed  by  all,  was  guilty 
of  a  default,  when  he  handed  over  to  the  sheriff,  as  the  list  to 
make  the  jurors'  book,  that  which  is  not  the  list  required  by 
law ;  and  with  respect  to  which,  the  recorder  himself  had  de- 
clared that  that  shall  not  be  the  list,  but  that  another  shall. 
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He  indeed  is  free  from  all  suspicion,  but  he  has  power  to  in« 
dulge  the  grossest  partiality ;  and  if  he  were  justly  suspected 
of  it,  the  general  argument  would  leave  the  defendant  without 
any  protection  against  its  effect. 

My  Lords,  I  have  written  a  great  deal  more  than  I  should 
be  desirous  of  troubling  your  Lordships  with;  but  I  have 
stated  my  dissent  from  my  learned  brother  the  Chief  Justice 
of  the  Common  Pleas,  upon  the  principle  upon  which  the 
challenge  to  the  array  is  allowed ;  thinking  the  true  principle 
of  the  challenge  to  be,  the  security  of  the  parties  that  a  jury 
shall  be  fairly  taken.  The  punishment  of  the  sheriff  for  any 
default  is  wholly  immaterial  to  the  parties,  who  have  no  other 
interest  than  that  security,  though  the  law  enabled  the  Court 
to  visit  the  misconduct  of  its  officers  with  just  displeasure. 
I  also  differ  from  him  and  from  my  noble  and  learned  friends 
who  have  addressed  you  this  morning,  in  what  they  have 
stated  as  to  the  consequences  which  are  likely  to  ensue.  The 
learned  Lord  Chief  Justice  says,  '^No  object  or  advantage 
could  have  been  gained  if  the  challenge  had  been  allowed ; 
for  if  the  challenge  had  been  allowed,  the  jury  process  would 
have  been  directed  to  some  other  officer."  Now  there 
*  359  I  venture  to  think  that  there  is  *  a  mistake.  The  de- 
fault is  not  that  of  the  sheriff,  and  therefore  the  duty 
of  making  the  return  would  not  have  been  taken  from  the 
sheriff.  The  default  is  either  in  the  recorder,  or  in  the  clerk 
of  the  peace  who  acts  for  the  recorder,  and  who  sends  to  tiie 
sheriff  an  incorrect  list.  There  would,  therefore,  be  no  reason 
whatever  for  depriving  the  sheriff  of  his  right  to  return  a 
second  jury,  if  the  first  were  set  aside  on  this  objection.  A 
venire  facias  de  novo  might  now  issue,  if  this  were  the  only 
objection ;  and  at  this  very  moment  the  book  may  be  found 
perfect,  notwithstanding  the  mutilation  that  it  underwent  in 
the  mean  time ;  or  circumstances  may  arise  to  deprive  these 
defendants  of  the  right  of  challenge.  What  may  occur  in 
the  course  of  pleading,  upon  any  future  challenge  to  the 
array,  I  know  not,  and  have  no  right  to  conjecture. 

The  Act  of  Parliament  expressly  provides  for  the  want 
of  the  jurors'  book  being  returned.     My  noble  and  learned 
friend  on  the  woolsack  meets  that  by  saying,  ^^Here  is  a 
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book  returned ; "  but  what  is  the  book  returned  ?  The  Act 
of  Parliament  requires  that  a  book  shall  be  returned  which  is 
correctly  made  up  from  the  list;  but  the  book  which  has 
been  returned  is  a  book  incorrectly  made  up  from  the  list. 
It  is  said  on  the  one  hand,  ^^  What  I  if  there  is  a  single 
defect,  is  that  to  vitiate  the  whole?"  And  there  I  think 
tilie  learned  Lord  Chief  Justice  has  fallen  into  a  mistake, 
which  probably  would  have  been  corrected  if  this  opinion, 
proceeding  from  so  humble  an  individual  as  myself,  had 
been  thought  worthy  of  discussion  at  their  meeting  and  of 
a  more  specific  answer  here.  He  says,  ^*  If  in  England, 
through  accident,  carelessness,  or  design,  a  single  name  had 
been  omitted  in  the  list  delivered  to  the  clerk  of  the 
*  peace,  according  to  the  argument  the  whole  book  *860 
would  have  been  vitiated."  I  beg  leave  to  question 
that  altogether,  because  all  that  is  done  previously  to  the 
decision  of  the  Quarter  Sessions  is  referred  to  that  decision ; 
that  decision  is  in  itself  judicial,  and  makes  the  book  from 
which  I  say  that  the  parties  had  a  right  to  have  their  jury 
selected. 

When  this  argument,  to  which  great  force  was  given  in  Ire- 
land, was  stated  at  the  bar  in  this  House,  the  redvctio  ad  ab* 
mrdum  was  encountered  by  an  opposite  one  of  much  greater 
extent ;  for  the  argument  was,  ^*  If  I  am  unreasonable,  and 
if  the  consequence  is  very  inconvenient  of  saying  that  the 
omission  of  a  single  name  shall  vitiate  the  whole  book,  and 
make  it  a  different  book,  what  is  the  effect  of  omitting  sixty 
names  ?  —  what  is  the  effect  of  omitting  600  names  ?  —  be- 
cause either  of  these  modes  of  proceeding  is  equally  beyond 
the  reach  of  question,  unless  this  mode  of  questioning  it  is  to 
prevail."  My  Lords,  I  admit  the  inconvenience  may  be  very 
great  upon  a  single  occasion,  that  parties  shall  not  be  tried 
out  of  any  book  that  the  sheriff  has  received.  But  let  me 
here  observe  also  by  the  way,  that  the  decision  in  the  case  of 
The  Queen  v.  0'  Connell  is  no  decision  upon  any  other  case. 
If  the  other  parties  who  have  issues  to  be  tried  are  satisfied 
with  the  juiy-book  as  they  find  it,  we  may  be  sure  that  they 
will  not  challenge ;  but  if  they  do,  and  if  a  true  jury-book 
has  not  been  returned  for  that  year,  the  law  itself  provides 
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that  the  former  jury-book  shall  be  resorted  to.  And  this  is 
the  law  of  England  as  well  as  the  law  of  Ireland,  which  fol- 
lows it  as  closely  as  the  different  circumstances  of  the  two 
countries  will  permit.  My  Lords,  my  learned  brother  the 
Lord  Chief  Justice  supposes  that  the  omission  of  one  name 

from  the  unrevised  lists  would,  on  my  argument, 
*861    *  destroy  the  array.     With  great  submission  I  think 

I  have  shown  the  contrary,  and  that  probably  no 
inconvenience  would  arise  from  holding  it  to  be  vitiated  by 
the  fraudulent  abstraction  of  many  names  after  the  lists  have 
been  adjudged  upon  and  signed.  I  humbly  ask,  what  bal- 
ance is  there  between  the  two  sets  of  inconvenient  conse- 
quences ?  Is  it  not  right  to  hold  the  public  officer  to  the 
strict  and  faithful  discharge  of  his  easy  duty  ?  Can  any  thing 
be  more  wrong  than  that  he  should  enjoy  fuU  license  to  tamper 
with  these  sacred  documents  according  to  his  pleasure  ? 

Now,  my  Lords,  what  follows  appears  to  me  to  be  of  the 
very  highest  importance.  That  there  may  be  the  greatest 
wrong  and  injury  committed  by  this  very  omission  of  names 
from  the  list,  is  universally  acknowledged.  And  the  Chief 
Justice  says,  *'*'  that  there  must  be  some  mode  of  relief  for  an 
injury  occasioned  by  such  non-observance  of  the  directions  of 
an  Act  of  Parliament  is  undeniable."  So  all  the  Judges  in 
Ireland  still  more  emphatically  assert.  So  says  my  noble  and 
learned  friend  on  the  woolsack.  So  says  my  noble  and  learned 
friend  who  has  just  addressed  your  Lordships.  What,  then, 
is  the  mode  of  relief? 

My  noble  and  learned  friend  on  the  woolsack  did  certainly 
raise  my  expectations  to  a  very  high  pitch  upon  this  subject. 
In  one  part  of  his  argument  he  said,  **  The  party  is  not  with- 
out a  remedy ;  the  party  can  set  himself  right.  There  may 
have  been  a  great  error,  a  great  injury ;  but  there  is  a  correc- 
tion for  that  error,  a  redress  for  that  injury ;  there  is  a  way 
to  prevent  the  injustice  of  such  a  trial  as  the  law  never  con- 
templated, and  would  not  have  endured."    Then  I  wanted  to 

hear  from  that  high  authority,  what  is  that  remedy  ?  — 
*862    what  is  that  redress?  —  and  what  is  *that  mode  of 

preventing  one  of  her  Majesty's  subjects  from  being 
tried  by  such  a  jury  as  the  law  never  provided  for  him? 
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**  Oh,"  says  my  noble  and  learned  friend,  "  you  must  excuse 
me  there.  I  shall  put  off  telling  you  what  the  remedy  is  till 
some  future  occasion  ; "  as  if  any  occasion  could  more  pres- 
singly  require  the  statement. 

When  my  Lord  Chief  Justice  and  the  other  learned  Judges 
in  England,  and  the  learned  Judges  in  Ireland,  and  my  Lord 
Chancellor,  can  inform  us  of  no  remedy  whatever  against 
this,  which  is  admitted  to  be  possibly  the  greatest  wrong,  and 
productive  of  the  greatest  confusion  and  interference  which  it 
is  possible  to  contemplate  with  the  sanctity  of  the  law  and 
the  security  of  the  subject,  I  shall  venture  to  go  further  and 
declare  that,  if  this  right  of  challenge  is  gone,  the  law  pro- 
vides no  remedy;  but  I  will  not  believe  that  the  law  can 
have  placed  its  subjects  in  such  a  situation.  Unless  I  see  the 
old  and  well-known  constitutional  practice  of  challenge  to  the 
array,  founded  on  the  principle  of  the  array  being  itself  in- 
correct and  injurious  to  the  party,  —  unless  I  see  that  ancient 
process  directly  repealed  by  Act  of  Parliament,  I  will  not 
believe  that  that  process  does  not  still  exist,  and  that  that 
remedy  is  not  still  preserved  to  the  subject.  The  absence  of 
all  other  remedy  in  a  case  of  such  immense  importance,  is  to 
me  demonstrative  proof  that  that  old  remedy  exists ;  that  the 
objection  has  been  well  taken ;  that  the  challenge  ought  to 
have  been  allowed,  and  that  the  trial  has  erroneously  pro- 
ceeded. 

My  Lords,  I  shall  keep  my  promise,  and  spare  your  Lord- 
ships the  hearing  of  much  which  I  have  collected.  But  there 
is  one  thing  too  remarkable  to  be  overlooked.  In  that 
short  passage  in  Lord  Coke,  *  which  contains  the  *  868 
whole  of  the  learning  upon  this  subject  (Co.  Litt. 
156),  he  cites  a  case  from  the  Year  Books,  which  is  twice 
reported,  once  in  the  17th  of  Edw.  8,  and  once,  I  believe,  in 
the  20th  of  Edw.  8,  though  I  think  Mr.  Hill  quoted  it  as  the 
50th.  I  could  not  find  it  there,  but  I  found  it  in  the  20th, 
and  I  have  it  copied  before  me.  The  sheriff  returned  a  list, 
which  the  bailiff  of  the  franchise  ought  to  have  returned ;  that 
was  held  to  be  wrong  primd  facie^  because  it  deprived  the 
party  of  his  challenge  against  the  bailiff  individually.  But 
then  it  was  argued,  ^*  Oh,  but  there  are  good  names  enough 
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returned  by  the  sheriff  to  ensure  the  party  a  fair  trial ;  "  ex- 
actly the  argument  which  appears  to  have  succeeded  in  Dub- 
lin. But  the  Court  held,  in  the  time  of  Edw.  3,  that  as  the 
array  was  one  entire  indivisible  thing,  one  error  would  vitiate 
the  whole,  and  the  whole  was  accordingly  set  aside.  In  that 
very  case  the  sheriff  was  charged  with  unindifferency ;  the 
question  of  his  unindifferency  was  tried,  he  was  acquitted 
upon  that  charge;  and  yet  the  fact  of  his  having  done, 
though  not  with  any  corrupt  or  partial  intention,  that  which 
gave  a  different  jury,  was  deemed  a  default  sufficient  to  set 
aside  the  whole  proceeding. 

My  Lords,  I  must  not  leave  this  subject  without  observing 
yet  further  upon  the  want  of  other  remedy.  It  was  sug- 
gested in  the  course  of  the  argument  here,  by  some  learned 
person,  I  think,  that  an  application  might  be  made  to  the 
Court.  What  I  are  the  Queen's  subjects  to  apply  to  the  dis- 
cretion of  the  Court  to  have  a  lawful  jury  to  try  them  for 
their  lives,  for  their  liberties,  for  their  most  important  inter- 
ests ?    Is  it  to  be  a  thing  upon  motion,  and  upon  affidavit, 

and  upon  written  deposition,  the  party  accused  always 
*  364    *  swearing  last ;  and,  after  all,  the  matter  referred  to 

the  discretion  of  the  Court,  the  decision  subject  to  no 
appeal  ?  But  in  this  case  I  find  the  Judges  stating  that  there 
was  such  a  motion.  The  motion  was  refused.  Upon  what 
ground  I  do  not  know,  for  I  have  read  nothing  of  these  pro- 
ceedings but  what  I  have  seen  in  the  papers  printed  for  our 
use.  But  as  I  understand  the  facts,  I  must  take  the  liberty 
of  saying,  that  it  would  startle  any  Court  in  England  to  hear 
that  such  a  motion  as  that  should  be  refused  ;  because  I  un- 
derstand the  whole  list  of  jurors  for  the  county  of  the  city  of 
Dublin  consists  of  717;  it  is  so  mentioned  by  Mr.  Justice 
BuBTON,  in  his  judgment.  Now  the  special  jury-list  out  of 
that  will  be  a  very  small  and  inconsiderable  proportion  of  it ; 
and  the  omission  of  fifty-nine  names  out  of  such  a  proportion 
of  the  sheriff's  jury-list  as  remained  for  special  juries,  is 
enough  to  affect  any  panel.  I  am  not  sure  whether  I  am 
stating  correctly  the  number  of  the  whole  book  or  not.  If 
not,  I  shall  be  glad  if  any  learned  gentleman  can  correct 
me ;  but  I  gather  also,  from  the  case  of  The  King  y. 
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p<Urick^  that  725  was  the  number  of  the  whole  list  of  ju- 


The  Attometf^  General  for  Ireland.  —  As  your  Lordship  has 
appealed  to  me,  I  would  say  that  the  special  jury-list  con- 
tained the  names  of  700  and  odd. 

Lord  Denman.  —  I  am  much  obliged  for  the  correction, 
and  indeed  thought  it  very  likely  that  the  number  must  have 
been  greater  than  it  would  appear  in  both  those  passages ; 
but  still  I  cannot  help  thinking  that  the  omission  of 
fifty-nine  names  is  considerable  enough  *  to  afPect  any  *  365 
party's  chance  of  obtaining  a  right  jury.  The  number 
seems  to  me  to  be  a  great  proportion.  It  is  obviously  by  no 
means  impossible  that,  if  those  fifty-nine  names  had  appeared 
in  the  panel,  the  whole  jury  might  have  been  drawn  from 
those  names ;  and  who  can  tell  me  that  the  effect  of  the  evi- 
dence upon  the  minds  of  the  jury  might  not  have  been  entirely 
different,  if  they  had  consisted  of  those  gentlemen  ?  That, 
however,  is  a  subject  upon  which  I  think  I  am  not  at  liberty 
to  enter.  I  consider  that  it  cannot  be  incumbent  upon  any 
person  to  prove  any  other  particular  injury,  than  simply  and 
solely  that  one  of  her  Majesty's  subjects,  put  upon  his  trial, 
has  not  had  the  security  which  is  provided  for  him  by  law, 
that  that  trial  shall  be  a  fair  one. 

If  this  be  otherwise,  —  if  the  old  redress  is  abrogated  and 
no  new  provided,  —  that  improved  law,  which  was  intended 
to  place  the  construction  of  juries  beyond  all  abuse  and  all 
suspicion,  would  have  the  effect  of  securing  success  to  the 
worst  manoeuvres,  and  of  unsettling  the  public  confidence  in 
the  most  important  functions  of  justice. 

My  Lords,  I  now  proceed  to  the  other  question,  which  I 
certainly  approach  with  all  that  diffidence  so  properly  ex- 
pressed by  those  learned  persons  who  differ  from  the  very 
weighty  opinions  which  have  been  given  by  the  majority  of 
the  learned  Judges  to  your  Lordships.  In  the  first  place,  it 
is  my  bounden  duty  to  state  that  I  do  not  entirely  agree  with 
the  learned  Judges  in  thinking  that  there  are  only  two  objec- 
tionable counts ;  it  appears  to  me  that  there  are  other  counts 
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open  to  very  serious  objection,  and  I  should  be  sorry  to  pre- 
clude myself  by  any  thing  which  I  may  now  say  from 

*  866    giving  a  judicial  opinion  against  counts  *  so  generally 

stated,  and  charging  as  an  unlawful  act  a  conspiracy 
to  excite  dissatisfaction  with  the  existing  tribunals,  for  the 
purpose  of  procuring  a  better  system.  I  am  by  no  means 
clear  that  it  may  not  be  an  innocent  and  a  most  meritorious 
act ;  I  am  by  no  means  clear  that  there  is  any  thing  illegal 
involved  in  exciting  disapprobation  of  the  Courts  of  Law,  for 
the  purpose  of  having  other  Courts  substituted  more  cheap, 
efiScient,  and  satisfactory.  But  it  is  quite  enough  for  me,  for 
the  purpose  of  the  present  argument,  as  the  learned  Judges 
have  given  their  unanimous  opinion  that  there  are  two  bad 
counts,  to  declare  my  agreement  in  that  opinion,  and  for  the 
reasons  assigned.  Now,  the  question  is  whether  the  judgment 
whicli  has  been  pronounced,  and  the  sentence  which  has  been 
paiBsed,  can  be  good,  under  such  circumstances. 

The  question,  as  put  by  your  Lordships  to  the  Judges,  is 
this: 

[His  Lordship  read  the  11th  question.     See  ante^  p.  282.] 

The  Court  has  pronounced  its  sentence  upon  the  defendant 
in  respect  of  counts  A,  B,  and  C,  —  in  respect,  that  is,  to 
^^  his  said  ofiTences."  But  it  is  said  that  the  sense  of  these 
words,  according  to  the  approved  rules  of  construction,  is, 
that  they  mean  only  such  offences  as  shall  appear  after  legal 
argument  to  be  well  laid.  I  cannot  think  so.  It  appears  to 
me  to  be  an  extremely  ingenious  turn  of  language  to  say  that 
you  can  so  confine  it.  Here  are  three  counts,  each  laying 
what  is  presumed  to  be  an  offence  ;  on  each  the  grand  juiy  has 
made  presentment  of  a  true  bill.  To  each  of  those  three  counts 
the  plea  '^  Not  guilty  "  applies;  upon  each  issue  a  trial  takes 
place ;  upon  each  there  must  be  evidence  given ;  upon 
each  of  those  three  counts  the  verdict  is  taken.    The 

*  867    *  Court  proceeds  to  say,  "  For  his  said  offences  —  the 

offences  of  which   he  stands  convicted — I  sentence 
him  to  a  certain  discretionary  punishment,  —  to  a  punishment 
which  I  inflict  according  to  my  discretion,  and  according  to 
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my  view  of  his  demerits,  as  found  guilty  of  those  his-  said 
offences." 

We  are  told  that  it  is  necessary  to  ^^  presume  "  (my  noble 
and  learned  friend  on  the  woolsack  repeatedly  used  the  word 
**  assume  ")  "  that  the  Court  pronounced  their  judgment  on 
the  good  counts  only."  In  the  first  place,  I  feel  an  uncon^^ 
querable  repugnance  to  that ;  because  I  cannot  be  ignorant 
that  I  should  be  setting  up  a  presumption  in  direct  contradic- 
tion to  the  notorious  fact.  If  your  Lordships  are  to  teach 
the  present  and  future  students  of  the  law  what  the  law  is 
upon  this  subject  from  your  proceedings  in  this  case,  and  you 
say,  ^^  we  must  by  law  presume  that  the  Court  in  Ireland 
passed  this  sentence  upon  the  good  counts  only,"  —  at  least 
those  members  of  the  legal  profession  who  go  to  practice  on 
the  other  side  of  the  Channel  will  take  in  the  Reports  of  the 
Court  of  Queen's  Bench  in  Dublin,  and  there  they  will  find 
a  solemn  decision  directly  contrary  to  what  your  Lordships 
will  have  thought  proper  to  assume ;  because  there,  on  motion 
in  arrest  of  judgment  upon  the  ground  that  these  two  very 
counts  were  bad,  the  Court  said,  "  These  counts  are  perfectly 
good ;  they  are  unexceptionable."  Strange  now  to  call  upon 
your  Lordships  to  assume  that  those  counts  were  not  acted 
upon  by  that  very  Court  which  tells  you  that  they  are  so 
good  that  they  are  determined  to  act  upon  them. 

But,  my  Lords,  not  only  is  it  against  the  notorious  fact, 
and,  in  my  opinion,  against  the  plain  meaning  of  the 
words,  but  it  is  against  the  common  probability  *  of  *  868 
every  case.  And  here  I  must  take  the  liberty  of  ad- 
verting a  little  to  my  own  experience,  which  is  not  very 
short,  in  Criminal  Courts  upon  this  subject.  I  know  what 
course  I  should  have  taken  if  I  had  been  pressed  to  give 
judgment  at  the  moment,  and  had  then  given  it.  If  nothing 
had  taken  place  respecting  the  validity  of  the  indictment  or 
any  part  of  it,  —  and  much  more  if  such  validity  had  been 
disputed,  but  established,  —  according  to  my  view,  I  should 
have  deemed  it  my  indispensable  duty  to  apportion  the  sen- 
tence to  the  degree  of  criminality  that  was  stated  in  all  the 
counts  that  were  proved  by  the  evidence. 

My  Lords,  I  quite  agree  mth  Mr.  Baron  Pabke  as  to  the 
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general  opinion  which  has  prevailed  in  the  profession  upon 
this  point.  He  and  Mr.  Justice  Coltman  have  both  stated 
the  existence  of  that  opinion  as  a  fact  upon  which  no  doubt 
can  be  entertained.  I  felt,  as  my  learned  brothers  did,  great 
surprise  when  I  heard  that  most  able  and  ingenious  argument 
which  was  addressed  to  the  House,  and  I  confess  that  I  had 
never  felt  a  doubt  upon  the  subject  until  that  argument  was 
submitted  to  my  mind.  But  I  must  add  that  I  never  had 
occasion  to  give  a  judicial  or  a  professional  consideration  to 
the  matter.  And  I  must  ask,  when  such  an  argument  is 
raised,  what  is  the  duty  of  a  Court  of  Error  ?  To  consider 
whether  the  doubt  is  well  founded  or  not.  Not  to  be  run 
away  with  by  mere  authority,  unless  indeed  it  is  so  decisive 
as  to  get  rid  of  the  doubt ;  but  to  see  whether  in  point  of 
law  there  is  legal  ground  for  the  doubt  which  is  entertained. 
My  Lords,  this  is  no  unusual  practice.     This  is  not  the  first 

time  that  a  Court  of  Error  has  taken  that  view.  I 
*  869   perfectly  well  remember,  not  indeed  in  a  *  Court  of 

Error,  but  at  the  time  when  my  noble  and  lei&med 
friend  on  the  woolsack  was  presiding  with  so  much  dignity, 
and  so  beneficially  to  the  public,  in  the  Court  of  Exchequer, 
a  case  was  brought  before  that  Court,  upon  which  it  was  pro- 
posed to  overrule,  not  the  dicta^  the  impressions,  the  fancies 
of  the  learned  frequenters  of  Westminster  Hall,  but  decided 
cases,  running  through  a  period  of  near  fifty  years,  appearing 
in  numerous  reports,  and  laid  down  by  all  the  text- writers. 
I  believe  Mr.  Justice  Baylet,  on  a  particular  examination  of 
those  cases,  thought  them  clearly  founded  in  error ;  thej 
were  traced  to  a  dictwm  uttered  by  Lord  Mansfield  in  his 
first  judicial  year,  which  dictum  was  held  by  Mr.  Justice 
Bayley  to  be  untenable ;  and  my  noble  and  learned  friend 
pronounced  the  unanimous  judgment  of  his  Court,  denying 
the  authority  of  these  cases,  and  overruling  them  all.  I 
speak  of  the  case  ot  Sutton  v.  BcUme.  (a)  The  same  ques- 
tion, in  another  case,  came  afterwards  upon  a  writ  of  error 
before  your  Lordships'  House ;  (i)  and  your  Lordships  thought 

(a)  2  You.  &  J.  101  ;  2  Cr.  &  J.  19  ;  2  Tyrr.  17;  and  on  Error,  1  Cr. 
&  M.  262;  2  Tyrr.  620;  8  Moo.  &  S.  1;  9  Bing.  471. 

(b)  See  Garland  v.  Carlisle,  ante,  Vol.  lY.,  p.  603. 

[812] 


O'CONNELL  V.  TH£  QUEEN.  *  869 

that  yoQ  were  bound  by  the  authorities,  although  the  princi- 
ple might  not  be  perfectly  clear.  But  that  did  not  prevent 
my  noble  and  learned  friend  and  the  Court  of  Exchequer 
from  entering  into  a  full  consideration  of  the  question,  whether 
in  point  of  principle  those  cases  were  good  law,  or  whether 
they  ought  not  to  be  rejected  if  proved  to  be  founded  on 
mistake  ;  nor  did  any  one  impugn  their  right  and  their  duty 
to  examine  in  that  way  any  legal  proposition. 

I  heard  my  noble  and  learned  friend  (Lord  BROUGHAif) 
ivith  the  admiration  I  always  do,  when  he  laid  down 
the  rule  on  this  subject.  He  reminded  *  your  Lordships  *  870 
that  you  are  not  bound  to  do  more  than  respect  in  the 
highest  degree,  and  consider  with  the  utmost  care,  the  opinions. 
-w^hich  may  be  givei)  to  you  by  the  Judges.  But  you  have  a 
duty  of  your  own  to  perform.  Your  consciences  are  to  be 
satisfied ;  your  minds  are  to  be  made  up  ;  your  privilege 
affords  you  the  assistance  of  the  most  learned  men  living; 
but  your  duty  forbids  you  to  delegate  your  office  to  them. 

And,  my  Lords,  what  happened  in  this  veiy  House  not 
twelve  months  ago  ?  (a)  There  was  an  universal  opinion  at 
the  English  bar,  founded  upon  the  dicta  of  Judges  as  illus- 
trious as  any  who  have  ever  filled  the  seats  of  justice  in  any 
country,  upon  a  question  of  no  less  importance  than  the 
nature  of  marriage ;  Lord  Mansfield,  Lord  Ellenborough, 
Lord  Kenyon,  Lord  Tentebdem,  Lord  Chief  Justice  Gibbs, 
and  many  others,  all  clearly  taking  the  same  view  of  the  sub- 
ject, in  dicta  which  perhaps  did  not  in  any  one  of  them  go 
precisely  to  the  extent  of  a  decision  upon  the  subject,  but 
which  showed  their  opinion  upon  the  nature  of  the  contract, 
and  that  those  enlightened  minds  had  come  upon  general 
principles  to  a  certain  conclusion.  Nay  more,  Lord  Stowell, 
half  a  century  of  whose  invaluable  life  had  been  devoted 
almost  exclusively  to  the  consideration  of  this  subject,  had 
pronounced  a  decision  conformable  to  that  opinion.  Your 
Lordships  had  the  case  before  you.  •  The  Judges  of  the 
present  day  were  consulted,  and  formed  an  opinion  directly 
contrary  to  that  of  their  predecessors  in  former  times  ;  they 

(a)  See  The  Queen  v.  Millis,  ante^  Vol.  X.,  p.  534. 
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did  not  feel  themselves  deterred  by  this  great  concurrence 

of  authorities  from  asserting  their  opinion  as  to  the  law. 

But  did  my  noble  and  learned  friend  (Lord  Brougham)  feel 

himself  fettered   by  this  unanimous  opinion  of  the 

*  371   present  luminaries  of  Westminster  *  Hall  ?    By  a  most 

powerful  argument  he  sought  to  overthrow  their  con- 
clusion, and  strenuously  exhorted  your  Lordships  to  dissent 
from  it.  Nor  did  he  stand  alone :  others  among  us  concurred 
with  him  in  holding  the  former  principles  to  be  just,  and  the 
reasoning  of  all  my  learned  brethren  to  be  insufficient  to  con- 
fute them.  Your  Lordships  have  not  forgotten  the  termina- 
tion of  that  case.  Those  of  your  Lordships  who  took  a  part 
in  the  discussion  were  equally  divided ;  the  consequence  of 
which  was,  that  the  judgment  of  the  Court  below  stood 
affirmed,  deciding  against  the  dicta  of  those  most  venerable 
and  distinguished  individuals. 

Now,  my  Lords,  after  that  proceeding,  which  indeed  fol- 
lowed many  precedents,  are  we  not  bound  to  make  a  full 
examination  of  the  grounds  and  reasons  upon  which  the 
Judges  may  have  founded  the  opinion  which  we  asked  at 
their  hands  ?  Having  done  so  in  this  case,  I  must  venture 
to  say  that  my  surprise  has  changed  its  object.  I  no  longer 
wonder  that  the  objection  should  have  been  taken  to  the 
supposed  law,  but  that  such  should  have  been  supposed  to 
be  the  law.  I  am  convinced  that  it  never  has  been  the  law ; 
and  I  think  a  slight  attention  to  the  cases  will  show  that  that 
is  the  true  conclusion  at  which  to  arrive. 

My  Lords,  this  whole  doctrine  has  arisen  upon  a  single 
remark  of  Lord  Mansfield,  twice  repeated.  It  was  made  on 
occasions  where  it  was  perfectly  immaterial  to  know  what  his 
Lordship  might  think  about  criminal  law,  and  where  it  is 
clear  that  his  Lordship  unnecessarily  went  out  of  his  way  to 
heighten  a  grievance  which  he  thought  he  found  in  the  prac- 
tice in  civil  actions,  as  contmsted  with  that  in  criminal  pro- 
ceedings. He  says,  ^^  In  cases  of  civil  actions,  where  there  is 
one  good  count  and  one  bad,  and  the  verdict  is  general 

*  372    and  for  damages,  in  that  case  the  *  Court  above  will  be 

bound  to  set  aside  that  verdict,  because  the  damages 
proceed  upon  all  the  counts,  and  you  cannot  tell  how  much 
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may  have  been  given  for  the  good  count ; "  and  this  undoubt- 
edly is  both  true,  and,  in  the  supposed  circumstances,  inevita- 
ble. But  I  most  deeply  regret  that  it  did  not  occur  to  Lord 
Mansfield  that,  presiding  at  Nisi  Prius,  he  had  a  plain  remedy 
for  that  evil  in  his  own  hands ;  because  he  had  nothing  to  do 
but  to  tell  the  jury  to  assess  the  damages  separately  upon  the 
several  counts,  and  then  the  damages  would  have  stood  for 
what  they  were  worth,  —  well  awarded  upon  those  counts 
which  were  good,  and  liable  to  be  set  aside  upon  those 
counts  which  were  bad.  Why,  upon  that  occasion,  that 
noble  and  learned  Judge  should  have  thought  it  necessary 
to  say  one  word  respecting  the  rule  in  criminal  cases,  I  am 
quite  at  a  loss  to  conceive. 

He  does,  however,  say  that ;  and  there  cannot  be  a  doubt 
that,  in  one  sense,  the  assertion  is  correct.  For  if  an  ingeni- 
ous counsel  should,  after  a  verdict  finding  the  party  guilty  on 
all  the  counts  of  the  indictment,  object  to  one  of  them  that 
it  was  bad  in  law,  he  would  be  told  that  one  such  objection 
was  immaterial,  since  there  were  other  counts,  on  which,  if 
good,  the  Court  might  proceed  to  pass  sentence.  It  is  clear 
that  this  opinion,  taken  up  in  general  terms,  has  engendered 
the  notion  which  has  been  universally  prevalent  in  Westmin- 
ster Hall.  Several  Judges,  and  many  barristers  and  persons 
in'  high  situations,  have  expressed  the  same  opinion  in  the 
same  general  terms,  and  they  have  taken  for  granted  that  it 
might  be  truly  so  stated.  And  I  am  tempted  to  take  this 
opportunity  of  observing,  that  a  large  portion  of  that  legal 
opinion  which  has  passed  current  for  law,  falls  within  the  de- 
scription of  ^^  law  taken  for  granted."  If  a  statistical 
table  of  legal  propositions  should  be  drawn  out^  *  and  *  873 
the  first  column  headed  <^  Law  by  Statute,"  and  the 
second  ^^  Law  by  Decision ; "  a  third  column,  under  the  head- 
ing of  ^^Law  taken  for  granted,"  would  comprise  as  much 
matter  as  both  the  others  combined.  But  when,  in  pursuit 
of  truth,  we  are  obliged  to  investigate  the  grounds  of  the 
law,  it  is  plain,  and  has  often  been  proved  by  recent  experi- 
ence, that  the  mere  statement  and  restatement  of  a  doctrine 
—  the  mere  repetition  of  the  cantilena  of  lawyers  —  cannot 
make  it  law,  unless  it  can  be  traced  to  some  competent  au- 
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thoritj,  and  if  it  be  irreconcilable  to  some  clear  legal  prin- 
ciple. Now  in  this  case,  from  Lord  Mansfield's  uncalled- 
for  remark,  that  a  good  judgment  can  be  pronounced  on 
an  indictment  which  contains  some  counts  so  bad  that  on 
them  the  judgment  might  be  arrested,  it  has,  I  think,  been 
rashly  and  groundlessly  taken  for  granted,  that  a  general 
judgment  pronounced  upon  an  indictment  consisting  of  bad 
as  well  as  good  counts,  where  a  verdict  has  been  taken  for 
the  Grown  upon  all,  cannot  be  reversed  upon  writ  of  error. 

I  have  before  ventured,  my  Lords,  to  speak  of  my  own 
experience,  and  I  must  here  do  so  again.  I  think  that  some 
of  my  learned  brethren,  who  stated  their  views  on  a  former 
day  have  really  forgotten  some  matters  of  ordinary  practice, 
or  their  practice  must  differ  wholly  from  mine.  One  of  their 
statements  is,  ^^  that  when  there  is  an  indictment  containing 
several  counts  for  felony,  you  take  the  verdict  of  guilty  as  a 
matter  of  course  upon  all  the  counts,  and  if  there  is  any  one 
count  good,  that  will  support  the  judgment."  I  am  com- 
pelled to  deny  that  this  is  the  universal  practice ;  because  I 
know  that  whenever  I  have  had  to  try  a  criminal  upon  vari- 
ous counts  in  one  indictment,  I  have  always  thought  it  my 
duty  distinctly  to  put  it  to  the  jury,  **  Do  you  agree  that 

there  is  any  proof  upon  this  point?  because,  if  not, 
*374    we  shall  discard  *it."     For  instance,  upon  a  count 

charging  an  intent  to  murder,  I  should  say,  perhaps, 
^^  You  cannot  believe  that  he  intended  to  murder ;  and  there- 
fore, if  you  agree  with  me,  you  will  relieve  the  prisoner  from 
that  part  of  the  charge."  So  of  the  counts  charging  an 
intent  to  disable  and  an  intent  to  maim.  ^^  No  such  intent," 
I  might  say,  ^\  appears  to  have  existed ;  but  as  to  the  intent  to 
do  grievous  bodily  harm,  you  will  consider  whether  you  think 
that  it  is  or  is  not  proved."  If  the  facts  required  it,  I  should 
take  care  to  desire  the  jury  to  say  "  Not  guilty  "  upon  the  first 
three  counts,  and  ^'  Guilty  "  upon  the  last  count  alone.  And 
again,  if  any  of  the  counts  appeared  to  be  bad,  I  should  take 
the  verdict  on  the  good  counts  only.  The  prosecutor  might 
enter  a  nolle  prosequi  on  the  bad  ones,  or  offer  no  evidence, 
and  consent  to  a  verdict  of  acquittal  upon  them ;  or  possibly 
they  might  be  quashed  by  the  Court  for  insufGlciency. 
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I  say  that  any  one  of  these  is  a  proper  course,  and  that  it 
removes  all  difficulty.  What  harm  is  then  done  ?  Why  is  the 
verdict  to  be  taken  upon  all  the  counts,  good  and  bad  ?  Tour 
Lordships  heard  it  stated  the  other  day,  that  unless  that 
practice  is  allowed  you  will  impose  upon  the  Judge  the  in* 
convenience  of  being  compelled  to  form  an  opinion  on  the 
validity  of  the  counts,  before  he  proceeds  to  pass  judgment. 
I  see  no  inconvenience  in  that.  I  think  he  ought  to  take 
care  that  the  count  is  good  before  he  allows  a  verdict  to  be 
taken,  or  at  least  before  he  allows  judgment  to  be  entered 
up  on  it.  So  far  from  thinking  that  any  evil  will  arise  from 
that  practice,  I  think  very  great  good  will  arise  from  it. 
And  I  must  take  the  liberty  of  throwing  in  the  observation, 
that  in  my  opinion  there  cannot  be  a  much  greater  grievance 
or  oppression  than  these  endless,  voluminous,  unintelligible, 
and  unwieldy  indictments.  An  indictment  which  fills 
fifty-rseven  closely  printed  *  folio  pages  is  an  abuse  *875 
to  be  put  down,  not  a  practice  deserving  encourage- 
ment. Most  of  the  persons  who  are  accused  of  offences  are 
in  a  line  of  life  which  does  not  enable  them  even  to  get  a 
copy  of  such  a. charge  from  the  clerk  of  assize,  who  will  not 
part  with  it  without  his  fees ;  and  when  the  party  accused 
has  obtained  a  copy,  the  greatest  stretch  of  mind  of  the  most 
learned  persons  can  hardly,  even  for  days,  as  we  know  from 
the  arguments  at  your  Lordships'  bar,  find  out  what  it  is  that 
is  really  the  matter  of  criminal  charge.  It  is  often  ambiguous 
to  that  degree,  that  possibly  the  pleader  who  drew  the  indict- 
ment may  mean  one  thing,  the  Judge  another,  the  jury  a 
third ;  and  the  jury,  if  asked  whether  the  party  was  guilty  in 
the  only  sense  in  which  the  law  would  condemn  him,  might 
in  that  sense  have  acquitted.  A  fourth  sense  may,  perhaps, 
be  discovered  by  the  Court  of  Error,  for  these  ambiguous 
phrases ;  unless,  indeed,  there  should  be  a  single  good  count 
among  numerous  bad  ones,  and  then  the  Court  of  Error 
would  be  invited  to  say,  **  Do  not  trouble  yourselves  to  in- 
quire whether  those  charges  are  good ;  throw  them  over  alto- 
gether ;  presume  that  the  sentence  was  awarded  in  respect  of 
the  single  good  count,  and  that  alone." 

I  am  deliberately  of  opinion,  that  the  practice  of  selecting 
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at  the  time  of  trial  the  counts  on  which  judgment  may  be 
lawfully  awarded,  is  the  right  and  wholesome  practice,  pro- 
ducing no  inconvenience,  and  affording  a  great  security  for 
justice.  In  old  times,  when  the  indictment  consisted  of  a 
single  count,  it  was  of  necessity  the  universal  practice  to 
form  an  opinion  whether  that  count  was  valid  ;  the  constant 
aim  of  modem  legislation  has  been  to  simplify  criminal 
charges,  nor  is  any  object  worthier  of  attention  in  framing 

the  code  of  every  civilized  country. 
*  376        *  I  think,  also,  there  has  been  another  mistake  made 

as  to  the  practice  of  the  Court  of  Queen's  Bench  in 
this  country.  It  is  said,  that  when  an  objection  is  taken, 
and  a  motion  piade  to  arrest  judgment  upon  a  particular 
count,  the  Judges  are  in  the  habit  of  saying,  ^^  No  ;  we  shall 
not  hear  any  argument  upon  that  particular  count,  because 
there  is  another  count  upon  which  the  judgment  may  be  sup- 
ported." Nothing  is  more  reasonable,  if  some  counts  are 
admitted  to  be  good.  But  was  that  the  case  last  year,  in  the 
indictment  against  Feargus  O'Connor  ?  (a)  There  were  two 
counts  only  upon  which  he  and  others  were  found  guilty ; 
upon  one  of  them,  namely,  the  fifth,  we  first  of  all  proceeded 
to  hear  an  argument  whether  or  not  the  judgment  should  be 
arrested.  If  the  judgment  had  not  been  arrested,'  we  should 
have  proceeded  to  pass  judgment  upon  that  count.  We 
thought,  however,  that  the  judgment  ought  to  be  arrested 
upon  that  count ;  and  thereupon  it  became  necessary,  in  the 
second  place,  to  examine  another  count  of  doubtful  validity, 
upon  which  the  jury  had  also  found  the  prisoners  guilty. 
That  count  was  fmmed  in  a  style  of  excessive  verbosity  and 
ambiguity  of  expression,  upon  which  no  clear  ideas  could 
well  be  formed.  The  then  Attorney-General,  my  right 
honourable  friend  the  present  Lord  Chief  Baron,  discovered 
that  there  existed  very  great  doubt  in  the  minds  of  the 
Judges  whether  that  other  count  was  a  good  one,  and  accord- 
ingly he  has  never  pressed  for  judgment  upon  it.  But  the 
course  then  taken  was  to  attempt  to  arrest  the  judgment,  and 

(a)  In  Trinity  Term,  1843;  not  reported.  The  judgment  was  arrested 
on  the  insufficiency  of  the  allegation  of  venue.  See  18  Law  Jour.  M.  C. 
p.  83. 
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the  argument  for  arresting  the  judgment  was  permitted 
upon  those  particular  *  counts  which  were  successively   *  377 
attacked  as  bad  counts.    It  is  not  correct,  therefore, 
to  say  that  the  Court  would  never  enter  into  that  considera- 
tion. 

The  subject  may  be  illustrated  by  a  case  particularly  in 
my  mind,  which  occurred  lately  before  me  at  Guildhall,  (a) 
There  was  a  doubt  made  whether  a  charge  of  conspiracy  in 
one  of  the  counts  was  not  altogether  good  for  nothing,  as 
stating  facts  which  had  taken  place  in  a  foreign  country. 
My  observation  upon  that  was,  ^^  I  shall  not  pass  judgment 
here,  though  a  verdict  of  guilty  should  be  returned,  and 
therefore  it  is  immaterial  what  I  may  think  about  the  good- 
ness of  that  count ; "  but  if  I  had  been  obliged  to  pass  judg- 
ment there,  then  the  judgment  would  have  been  upon  both 
coants,  and  the  party  must  have  taken  his  chance  of  what 
the  Court  of  Error  might  afterwards  have  thought  upon  the 
goodness  of  the  count.  But  it  seems  to  me  that,  as  in  the 
case  of  damages,  I  have  suggested  a  short  and  simple  mode 
of  keeping  clear  of  all  difficulty,  which  I  am  sure  no  lawyer 
will  contest  with  me.  So,  with  regard  to  several  counts  in 
criminal  cases,  the  objection  may  be  entirely  avoided  by  the 
Court  passing  a  separate  judgment  upon  each  count,  and  say- 
ing* ^^  We  adjudge  that  upon  this  count  on  which  the  prisoner 
is  found  guilty,  he  ought  to  suffer  so  much ;  that  upon  the 
second  count  he  ought,  on  being  found  guilty,  to  receive  such 
a  punishment ;  whether  the  count  turn  out  to  be  good  or  not, 
we  shall  now  pronounce  no  opinion."  And  that  question 
would  be  reserved  for  the  superior  Court.  A  Court  of  Error 
would  then  reverse  the  judgment  only  on  such  counts  as 
could  not  be  supported  in  law,  leaving  that  to  stand  which 
had  proceeded  upon  th^  charges  which  were  valid. 

*  Now,  both  my  noble  and  learned  friends  have    *  378 
stated  that  this  is  a  mere   technical  objection,  and 
that  no  injustice  can  arise  from  the  existing  practice.    I  must 
say  that  I  think  the  greatest  injustice  may  arise  from  it.    It 

(a)  Qtf.  The  case  of  The  Qaeen  v.  Lord  Ashbarton,  tried  before  Lord 
DsiCMAM,  at  Guildhall,  on  the  Ist  and  2d  July,  1844. 
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is  very  different  from  irrelevant  stuff  being  foisted  into  a  good 
count.  That  is  highly  improper,  if  it  is  done  by  way  of  prej- 
udice, because  a  criminal  charge  ought  to  be  distinct,  clear, 
and  intelligible  in  itself,  and  free  from  all  matter  of  imputa- 
tion that  does  not  belong  to  the  offence.  But  still  the  Court 
would  easily  throw  aside  that  irrelevant  abuse,  and  pass 
judgment  only  for  that  which  goes  to  make  up  the  offence. 
Suppose  there  had  been  three  indictments,  and  the  prisoner 
had  been  found  guilty  upon  all  three,  and  the  Court  had 
been  permitted  by  the  practice  to  pronounce  one  judgment 
upon  all  in  one  sentence,  I  do  not  see  how  it  would  be  at  all 
different  from  what  has  taken  place  here.  The  subject  is  80 
far  from  being  merely  technical,  that  it  may  involve  the 
greatest  injustice  ;  because  you  may  inflict  the  heaviest  pun- 
ishment for  the  lightest  offence,  or,  indeed,  for  that  which 
may  turn  out  to  be  no  subject  for  punishment  at  all. 

My  noble  and  learned  friends  have  referred  to  some  au- 
thorities which  it  would  not  be  right  for  me  to  pass  over  alto- 
gether. They,  of  course,  selected  those  which  they  thought 
the  strongest,  and  to  those  I  shall  direct  my  attention.  The 
first,  I  think,  which  was  mentioned  was  the  case  of  The  King 
V.  Powell^  (a)  in  which  there  was  a  general  verdict  of  guilty, 
for  two  offences  stated  in  two  different  counts,  one  of  them 
charging  an  assault  with  a  particular  intent,  and  the  other  a 
common  assault.  The  sentence  was  general,  and  was 
*  379  such  as  only  the  verdict  *  upon  the  first  count  war- 
ranted, and  a  writ  of  error  was  brought.  Now,  there 
is  one  very  remarkable  circumstance  in  that  case,  which  ap- 
pears in  the  judgment  of  Mr.  Justice  Taunton.  He  says: 
^^  When  I  look  at  this  indictment,  I  do  not  find  that  it  states 
two  offences ;  it  does  not  say  that  he  committed  another 
assault,  which  is  the  usual  course  of  "doing  it ;  but,  in  fact,  it 
is  only  another  description  of  the  same  assault,  and  therefore 
there  is  nothing  at  all  wrong  in  saying  that  the  heavier  pun- 
ishment which  the  first  count  enabled  the  Court  to  award  is 
properly  assigned."  But  the  only  objection  taken  there  was 
simply  this,  that  the  words  **  misdemeanour  and  offence '' 

(a)  2  B.  &  Ad.  75. 
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applied  to  one  of  the  counts  alone :  the  Court  held  that  it 
applied  to  both ;  that  "  misdemeanour  "  ought  not  to  be  con- 
fined to  the  offence  described  in  one  count,  but  is  namen  eol- 
lectivumy  including  the  offence  with  its  aggravations,  as  stated 
in  the  first  count,  as  well  as  the  mere  assault,  as  stated  in  the 
second.  That  is  the  decision  which  the  Court  came  to  upon 
that  occasion :  and  to  apply  that  here,  as  laying  down  the 
principle  that  we  must  secure  the  right  of  the  prosecutor  to 
conTict  generally,  and  have  a  general  sentence  passed,  un- 
questionable in  error,  though  it  should  turn  out  afterwards 
that  there  was  some  bad  count  in  the  indictment,  stating  a 
different  misdemeanour,  is  what  I  cannot  at  all  understand. 

The  second  case  quoted  was  The  Queen  v.  Mhodes^  (a) 
which  occurred  in  the  time  of  Lord  Chief  Justice  Holt. 
That  was  an  indictment  for  subornation  of  perjury ;  there 
were  several  assignments  of  perjury.  The  defendant  was 
convicted  of  the  offence.  ^*  But  then,"  said  the  counsel  for 
the  defendant,  ^^  some  of  those  assignments  of  perjury  are 
bad,  and  therefore  the  judgment  is  bad,  because  gen- 
eral." That  was  in  arrest  of  judgment  *  also.  But  I  *  880 
should  have  answered  him,  as  I  think  Lord  Holt  did 
answer  him  upon  that  occasion,  —  for  that  is  the  meaning  I 
ascribe  to  what  he  says,  and  I  know  it  is  a  course  which  we 
have  taken  very  recently :  ^'  The  question  is  a  question  of 
perjury;  it  does  not  signify  how  many  assignments  there 
are  ;  there  may  be  twenty  which  are  bad,  and  only  one  which 
is  good ;  but  you  still  convict  him  of  subornation  of  perjury. 
It  is  no  separate  finding.  It  is  not  for  ^his  said  several 
offences,'  but  for  his  one  single  offence  of  subornation  of 
perjury ;  and  whether  the  overt  acts  are  more  or  fewer,  or 
only  a  parcel  of  unmeaning  words  have  been  added,  is  per- 
fectly indifferent  as  to  making  it  a  good  judgment  upon  the 
only  crime  charged  in  the  indictment."  I  think  that  this  is 
an  answer  which  entirely  explains  that  case,  and  shows  it  to 
be  of  no  application  in  the  present  instance. 

Then  my  noble  and  learned  friend  referred  to  the  case  of 
The  Queen  v.  Ingram  and  TF^fe,  (6)  and  what  do  your  Lord- 

(a)  Lord  Raym.  886.  (6)  1  Salk.  384. 
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ships  think  that  case  was  ?  It  was  a  charge  against  a  man 
and  his  wife,  that  they  were  guilty  of  an  assault.  There  was 
a  motion  in  arrest  of  judgment.  The  objection  was  something 
of  a  gitimmatical  nature.  In  the  first  part  of  the  indictment 
the  singular  number  was  used,  instUtum  fecit  (all  the  indict- 
ments at  that  time  were  in  Latin)  ;  upon  which  the  gramma- 
rians who  defended  the  parties  said :  **•  This  is  a  bad  record, 
because  the  insultufn  fecit  (that  is,  made  an  assault)  only 
applies  to  some  one  of  those  two,  and  we  do  not  know  which." 
But  however  bad  the  grammar,  or  however  doubtful  the 
charge,  the  following  words  were  correct  and  perfectly  clear, 

and  touched  both  defendants.     The  same  count,  there 
*881    being  only  one,  proceeded  to  say,  ^^  vulneraverunt  *et 

verberaverunt.^^  A  little  bit  of  false  grammar,  which 
comes  in  before,  is  of  no  consequence  at  all,  with  reference 
to  the  punishment  of  those  who  have  been  convicted  of  the 
offence  well  and  grammatically  laid.  Chief  Justice  Parkeb 
said  upon  that  occasion  :  ^*  If  an;  part  of  the  count  is  good, 
the  whole  is  good,*'  and  so  it  is ;  yet  that  case  is  quoted  to 
prove  a  judgment  good  which  rests  on  two  counts,  one  good 
and  one  bad.  And  those  two  are  the  only  cases  before  the 
time  of  Lord  Mansfield,  which  are  now  quoted  as  establish- 
ing his  position,  stated  by  him  in  a  civil  action,  not  distinctly 
upon  the  point  in  question,  but  antithetically,  as  serving  to 
illustrate  the  supposed  absurdity  of  the  rule  in  civil  cases. 
I  admit  that  cases  come  afterwards  which  requii'e  some  ex- 
planation; but  the  first  explanation  is  to  be  found  in  the 
general  language  which  was  employed  by  so  great  an  au- 
thority upon  this  subject,  and  a  want  of  examination  of 
what  the  principle  really  was.  My  learned  brother,  Mr. 
Baron  Parke,  was  exposed  to  some  censure  for  expressing 
more  doubt  than  seems  to  be  quite  consistent  with  his 
holding  a  strong  opinion  on  this  point :  perhaps  he  may  have 
done  so  ;  still  that  opinion  is  quite  plainly  to  be  discovered. 
Even  if  we  could  believe  it  possible  that  he  was  not  con- 
vinced by  his  own  lucid  exposition,  it  cannot  fail,  I  think, 
to  convince  any  one  who  brings  an  unbiassed  mind  to  the 
question. 
Then,  my  Lords,  we  come  to  the  case  of  The  King  v. 
[822] 


O'CONNELL  V.  THE  QUEEN.  *  881 

ffUlj  (a)  and  which,  in  my  opinion,  has  really  no  application 
whatever  to  this  subject.     The  party  was  there  found  guilty 
of  an  offence  at  the  assizes,  the  same  offence  being  stated  in 
six  or  seven  different  counts.     The  question  was,  whether  all 
those  counts  were  not  bad ;  and  Mr.  Justice  Ghambre, 
*  the  learned  Judge  who  tried  the  case,  when  the  pris-    *  382 
oner  was  convicted,  passed  a  sentence  upon  all  the 
counts  which  a  conviction  upon  any  one  of  the  counts  would 
have  warranted ;  but  he  said,  ^^  I  will  reserve  this  point  for 
you."     The  mode  of  proceeding  there  was  a  matter  of  ar- 
rangement between  the  counsel  and  the  Judge  at  the  trial. 
What  was  the  arrangement?    Why,  that  if  all  the  counts 
were  bad,  the  prisoner  should  be  pardoned ;  but  if  any  one 
count  was  good,  the  prisoner  was  to  undergo  his  sentence,  for 
any  one  was  sufficient  to  warrant  the  punishment.    From 
that  it  is  inferred,  that  had  a  writ  of  error  been  brought  upon 
a  judgment  upon  all  those  counts,  the  judgment  would  have 
stood,  notwithstanding  five  or  six  were  bad.     I  do  not  know 
how  the  judgment  was  entered ;  but  I  know  the  reservation 
was,  *^  He  is  convicted  upon  condition  that  I  find  one  good 
count.     On  condition  that  all  the  counts  are  not  bad,  the 
conviction  stands,  and  there  is  an  end  of  it."    I  have  no  reason 
to  doubt  that  the  judgment  was  properly  entered.    I  am  quite 
sure,  if  I  had  tried  the  case,  it  would  have  been  so ;  because 
it  is  my  constant  practice,  and  I  believe  that  of  several  other 
Judges,  to  take  care  that,  with  their  knowledge,  no  judg- 
ment shall  ever  be  entered  for  the  Crown  upon  a  bad  count. 

In  The  King  v.  Masan^  the  judgment  was  arrested  because 
all  the  counts  were  bad.  That  case  requires  no  other  com- 
ment. In  Young  v.  The  King^  (i)  however,  a  difficulty,  I 
admit,  arises,  because  there  the  punishment  was  discretion- 
ary. The  Court  might  have  pilloried,  or  imprisoned,  or 
transported.  The  Judges  there  thought  proper  to  trans- 
port ;  and  I  agree  with  the  observation  which  has  been  just 
made,  that  though  if  they  were  to  transport,  — it  could  only 
be  for  the  term  of  seven  years,  —  they  must  have  exer- 
ciae<i  a  discretion  *  in  electing  that  mode  of  punishment,    *  888 

(a)  1  Boss,  h  By.  C.  C.  190.«  (6)  3  T.  B.  98. 

[828] 


*383  CASES  IN  THB  HOUSE  OF  LORDS. 

and  that  therefore  they  did  pass  sentence  upon  an  indict- 
ment  which  appears  to  have  been  wrong  as  respects  two  of 
the  counts,  —  a  sentence  which  was  affirmed  on  a  writ  of 
error.  According  to  mj  argument,  I  agree  that  that  judg- 
ment was  wrong.  I  agree  also,  that  to  the  answer  'Hhe 
objection  was  not  taken,''  it  is  a  strong  reply,  that  that 
learned  Court  and  the  eminent  counsel  employed  would  have 
been  very  likely  to  take  it  if  well  founded.  But  I  must  apply 
my  brother  Parke's  observation,  that  it  is  perfectly  clear 
that  upon  that  indictment  (as  in  JRez  v.  Powell)  the  several 
counts  were  only  several  descriptions  of  one  set  of  facts ;  and 
though  that  may  not  be  properly  discoverable  from  the  record, 
still,  in  point  of  substance  and  effect,  proof  of  those  facts 
warranted  the  sentence. 

So  where  a  felony  was  established,  requiring  capital  pun- 
ishment or  transportation  for  life,  the  number  of  counts  could 
make  no  difference,  because  the  punishment  pronounced  upon 
any  one  of  them  exhausted  the  whole  materials  of  punish- 
ment, and  admitted  of  no  addition.  The  effect  is  a  judgment 
for  one  felony  stated  in  various  forms,  not  for  a  variety  of 
misdemeanoui's  described  as  '*  his  said  offences." 

The  case  of  Young  v.  The  King^  or  rather  the  course  which 
was  not  resorted  to  in  that  case,  constitutes  really  the  whole 
strength  of  authority  relied  on  by  the  Crown  in  thb  argu- 
ment. It  is  said,  ^^  This  point,  if  available,  should  have  been 
taken,  but  was  not  taken."  I  can  only  explain  it  by  the 
current  notion  that  one  count  alone  would  support  any 
sentence  applicable  to  the  offences  stated  in  the  whole  indict- 
ment ;  and  can  only  account  for  that  notion  by  Lord  Mans- 
field's general  words,  needlessly  and  inconsiderately 
*  884  *  uttered,  hastily  adopted,  and  applied  to  a  stage  of 
the  proceedings  in  which  they  are  not  correct  in  point 
of  law. 

My  noble  and  learned  friend  on  the  woolsack  denied  all 
distinction  between  the  proceeding  by  arrest  of  judgment  and 
that  by  writ  of  error,  for  the  purpose  of  the  present  debate. 
And  it  is  curious  that  the  learned  reporter,  in  his  maiginal 
note  to  this  case  of  Young  v.  The  King^  says  that  the  Judges 
refused  to  arrest  the  judgment,  though  in  fact  they  refused*  to 
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reverse  it  on  writ  of  error.  The  identity  of  the  two  proceed- 
ings is  assumed,  —  an  assumption  which  shows  the  hasty 
manner  in  which  opinions  are  occasionally  taken  up.  The 
difference  is,  however,  palpable.  In  the  former  case  the 
Court  abstains  from  pronouncing  judgment  upon  any  count 
that  may  be  deemed  erroneous  ;  the  judgment  may,  however, 
be  properly  entered  up  on  such  counts  as  are  good :  in  the 
latter,  the  judgment,  having  already  been  finally  entered  up, 
cannot  stand  if  it  rest  on  any  materials  which  are  vicious  in 
point  of  law.  *'  But  what  absurdity,"  says  my  noble  and 
learned  friend  (Lord  Brougham),  **  to  suppose  that  a  Court 
should  refuse  to  arrest  the  judgment  on  a  bad  count,  and  yet 
leave  the  bad  count  on  the  record  ;  so  that,  when  judgment 
was  entered  up  on  that  record,  the  vice  of  that  one  count 
should  be  left  to  subvert  it  altogether!"  I  should  rather 
suppose  that  care  would  be  taken  to  forbear  from  entering  up 
judgment  on  the  bad  portion  of  the  indictment ;  and  if  the 
prosecutor  should  perversely  so  enter  it  up,  I  cannot  doubt 
that  the  same  reasoning  which  has  convinced  myself,  and 
others  of  more  authority,  would  have  induced  the  Court  to 
decide  against  it,  if  the  objection  had  been  pointedly  pro- 
pounded. 

*  It  is  admitted  on  all  hands  that  this  question  is  *  885 
fM  Integra^  as  far  as  decisions  are  concerned.  We 
must  then  weigh  the  principle,  and  I  find  it  wanting :  it  is 
inadequate  to  support  the  loose  and  censurable  practice  which 
some  of  the  learned  Judges  have  described  as  prevailing. 
To  pass  a  sentence  for  three  offences,  where  a  party  is  well 
convicted  of  only  two,  cannot  be  right.  And  let  it  be  ob- 
served, that  I  do  not  seek  to  control  a  discretion  exercised 
on  the  proper  subjects  of  that  discretion :  I  merely  hold  it 
wrong  to  punish,  in  a  case  where  no  punishment  is  lawful. 
The  judgmeiit  is  not  severable,  and  if  partially  wrong,  must, 
for  that  reason,  be  wholly  reversed,  on  the  very  same  un- 
questionable principle  which  must  be  applied  to  civil  cases. 
The  sentence  in  the  one,  and  the  damages  in  the  other,  stand 
on  the  same  footing,  the  moment  it  is  clear  that  the  judgment 
is  general,  and  proceeds  upon  all  the  counts. 

Another  objection  to  this  mode  of  giving  judgment  has 
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been  adverted  to.  It  is  observed  that  the  party  will  not  be 
able  to  defend  himself  in  case  of  a  second  charge  against 
him,  of  the  facts  so  imperfectly  stated  in.  the  bad  count 
Suppose  he  pleads,  ^^  I  have  been  already  punished  for  this.'' 
The  answer  will  be,  "  No ;  you  have  not  been  already  pun- 
ished for  this,  because  the  offence  was  laid  in  an  imperfect 
count,  and  the  law  presumes  that  no  punishment  was  in- 
flicted upon  you  in  reference  to  that  bad  count."  What  is 
the  answer  given  to  that  argument  by  one  of  the  most  acute, 
and  learned,  and  candid  persons  that  I  have  ever  had  the 
good  foi-tune  to  co-operate  with  in  the  whole  course  of  my 
life  ? — an  argument,  let  me  observe,  not  stated  with  any  doubt 
or  difficulty  by  my  learned  brother  Mr.  Justice  Colt- 
*  886  MAN,  whose  *  plain  and  manly  understanding  brings 
it  before  your  Lordships  in  a  way  that  cannot  be  mis- 
understood. He  says,  ^^  It  is  injustice  if  a  punishment  is  to 
be  passed  which  will  not  protect  the  party  from  future  pun- 
ishment from  the  same  set  of  facts."  Is  it  not  so  ?  Why, 
what  is  the  answer  given  by  Mr.  Justice  Patteson  to  that 
argument?  He  says,  ^^It  cannot  lie  in  the  mouth  of  the 
prosecutor  to  say  that  defendant  was  not  convicted  on  the 
bad  counts  of  the  former  indictment ;  for  the  former  convic- 
tion remaining  unreversed  is  a  good  conviction,  be  the  counts 
never  so  bad."  My  noble  and  learned  friend  on  the  wool- 
sack, quoting  this  passage  from  my  learned  brother,  observed, 
"  The  Crown  would  be  estopped  from  denying  that  he  had 
been  so  convicted ; "  —  well  convicted,  it  should  then  seem, 
of  that  which  is  no  offence,  and  punished  for  that  no  of- 
fence, in  spite  of  the  presumption  so  much  descanted  on. 

It  is,  however,  no  easy  matter  to  estop  the  Crown  in  any 
of  its  legal  proceedings.  The  difficulty  is  greatest  in  crim- 
inal prosecutions,  where  any  one  may  employ  the  name  of 
the  Crown  in  accusing  and  bringing  to  trial.  And  what  is 
to  estop  the  Crown  in  the  case  supposed  ?  The  fact  of  the 
party  having  been  adjudged  guilty  of  this  offence.  Yet  the 
whole  argument  has  been  to  show  that,  as  this  offence  was 
ill  laid  in  the^  indictment,  you  must  presume  that  no  such 
judgment  could  have  been  pronounced.  I  confess,  however, 
that  "  estoppel "  is  to  me  a  word  without  meaning,  if  this 
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judgment  now  under  inyestigation  can  be  maintained  by  the 
reasoning  adduced  in  support  of  it;  for  how  could  that 
doctrine  at  any  time,  and  under  any  circumstances,  apply 
more  strongly  than  at  the  present  moment,  when  the  first 
law  officer  of  the  Crown  in  Ireland  is  not  estopped 
*  from  attacking  that  indictment,  preferred  by  him-  *  887 
self,  on  which,  in  all  its  parts,  he  has  obtained  a  ver* 
diet  of  guilty,  and  a  sentence  of  fine  and  imprisonment? 

Let  me  here  observe  upon  what  appears  to  me  another 
striking  inconsistency.  You  are  to  assume  that  it  is  too 
difficidt  for  the  Judge  to  give  his  mind  to  the  subject  at  the 
moment  of  trial,  and  at  the  same  time  you  are  to  say  that  he 
took  care  to  confine  his  judgment  strictly  to  those  counts 
that  were  good  in  point  of  law.  And  this  was  even  urged 
as  the  main  reason  for  allowing  the  judgment  to  be  general ; 
and  yet,  when  that  general  sentence  has  been  passed,  how- 
ever defective  it  may  be  proved  as  to  part  of  its  foundation, 
the  Court  of  Error  must  support  it  on  the  presumption  that 
the  Judge  did  form  that  opinion,  and  discriminate  between  the 
good  counts  and  the  bad. 

My  Lords,  I  state  again,  that  the  argument  upon  this  point 
has  overpowered  me,  not  only  at  the  first  moment  by  its 
novelty,  but  with  its  complete  demonstrative  force,  when  I 
now,  upon  full  reflection,  come  to  examine  the  ground  upoii 
which  it  rests ;  and  I  take  up,  therefore,  the  principle  upon 
which  alone  my  noble  and  learned  friend  has  most  truly  said 
that  we  can  properly  set  aside  the  judgment  of  the  Court 
below ;  namely,  that  nothing  short  of  conviction,  amounting 
to  absolute  certainty,  will  justify  your  Lordships  in  declar- 
ing that  what  was  done  below  is  hot  properly  and  duly 
done. 

My  Lords,  regarding,  as  I  do,  the  Court  of  Queen's  Bench 
in  Dublin  with  the  greatest  respect  which  it  is  possible  to 
feel  for  any  Court,  being  quite  aware  of  the  great  talents 
and  endowments  which  adorn  the  Judges  who  sit  there  ;  and 
feeling,  if  possible,  a  still  greater  degree  of  confidence 
and  veneration  towards  *  my  learned  brethren  with  *  888 
whom  I  am  in  the  habit  of  daily  acting,  whom  I  re- 
gard with  warm  attachment,  and  on  whose  opinions  I  place 
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the  highest  value ;  differing,  with  feelings  of  regret  and  dis- 
trust, from  my  noble  and  learned  friends  who  have  now  pre- 
ceded me;  still,  acting  here  as  a  Judge  for  myself,  and 
bound  by  my  duty  to  exercise  my  own  understanding  upon 
the  reasoning  which  is  brought  before  me,  I  am  fuUy  con- 
vinced that  the  judgment  is  not  good  in  point  of  law,  and 
must  vote  against  the  motion  which  has  been  made  by  my 
noble  and  learned  friend. 

Lord  Cottenham.  —  I  quite  concur  in  the  observations 
which  have  been  addressed  to  your  Lordships  by  my  noble  and 
learned  friend,  as  to  the  difficulty  in  which  any  member  of 
this  House  is  placed,  who  feels  himself  called  upon  to  advise 
your  Lordships  to  come  to  a  decision  adverse  to  the  opinion 
of  a  great  majority  of  the  Judges.  The  opinion  expressed 
by  such  a  majority  ought  to  make  any  one  extremely  cau- 
tious in  coming  to  a  conclusion  opposite  to  what  has  been  so 
expressed.  It  ought  to  make  one  watch  eveiy  step  that  one 
takes  in  investigating  the  subject,  and  to  doubt  every  con- 
clusion to  which  the  mind  may  feel  disposed  to  come,  in 
order  to  be  sure,  that  if  you  do  come  to  a  conclusion  adverse 
to  the  opinion  expressed  by  the  majority  of  the  learned 
Judges,  at  least  you  have  exercised  all  the  powers  with 
which  you  are  invested,  in  order  accurately  to  ascertain 
whether  you  have  come  to  a  right  conclusion.  I  have 
adopted  that  course :  I  have  carefully  considered  all  that  has 
been  addressed  to  your  Lordships  from  the  bar,  and  all  the 

reasoning  suggested  by  the  Lord  Chief  Justice  and  the 
*  389  majority  of  the  Judges  in  delivering  their  *  opinions. 

I  have  hesitated  upon  every  step  of  the  reasoning 
which  I  thought  it  my  duty  to  follow ;  and  having  done  so, 
I  have  come  to  the  conclusion  that  the  opinion  expressed  by 
the  majority  is  wrong,  and  that  the  opinion  expressed  by  the 
minority  of  the  Judges  is  the  right  one.  Having  come  to 
that  conclusion,  I  apprehend  there  was  but  one  course  that 
was  open  to  me :  I  apprehend  that  it  was  my  bounden  duty 
to  act  upon  the  opinion  I  had  so  formed,  and  to  state  to  your 
Lordships  the  grounds  upon  which  I  had  formed  it. 
My  Lords,  the  assistance  of  the  learned  Judges  is  sought 
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for  in  order  to  inform  your  Lordships,  —  in  order  to  assist  the 
House  in  coming  to  a  right  conclusion  upon  the  matter ;  and 
undoubtedly  their  opinions  are  entitled  to  the  greatest  weight ; 
and  no  opinion  ought  to  be  formed  adverse  to  that  which 
they  express,  without  the  greatest  care  and  hesitation.  But 
they  are  not  to  bind  the  House  ;  they  are  merely  to  assist  the 
House ;  and  no  doubt,  I  apprehend,  can  be  entertained  that 
it  is  the  duty  of  those  members  of  your  Lordships'  House, 
who  from  professional  habits  are  justified  in  stating  their 
opinions  upon  any  matters  of  law  that  may  come  under  the 
consideration  of  this  House,  after  having  taken  all  possible 
pains  to  come  to  a  right  conclusion,  to  state  their  opinions, 
and  to  act  upon  them.  Undoubtedly,  if  there  should  be  any 
doubt  upon  the  mind  of  any  one  upon  a  subject  of  this  kind, 
it  would  be  most  materially  relieved  by  the  case  which  my 
noble  and  learned  friend  who  last  addressed  the  House  ad- 
verted to,  (a)  in  which  my  noble  and  learned  friend  himself, 
and  my  noble  and  learned  friends  near  me  (Lord  Brougham 
and  Lord  Campbell)  thought  it  their  duty  (and  I 
think  they  *  had  a  perfect  right  to  do  so)  not  to  dis-  *  890 
regard  the  opinions  expressed  by  the  unanimous  voice 
of  the  Judges  in  that  case,  but,  yielding  to  them  all  the 
weight  which  properly  belonged  to  them,  having  been  unable 
to  concur  in  those  opinions,  to  advise  the  House  to  adopt  a 
conclusion  directly  contrary  to  that  at  which  the  learned 
Judges  had  arrived.  It  was  my  fate  upon  that  occasion  to 
concur  in  the  unanimous  opinion  of  the  learned  Judges ;  but 
one-half  of  the  learned  Lords  who  expressed  their  opinions 
upon  that  subject  were  of  the  contrary  opinion ;  and  it  was 
only  by  the  rule  of  the  House  giving  effect  to  the  negative 
where  the  numbers  are  equal  that  the  judgment  of  the  House 
was  decided.  The  only  difference  between  the  two  cases  is 
this,  that  the  opinions  formed  and  expressed  by  my  noble  and 
learned  friends  were  in  that  case  against  the  opinions  of  tdl 
the  Judges ;  here,  it  is  an  opinion  formed  and  expressed  by 
me,  and  those  noble  and  learned  Lords  who  agree  with  me, 
against  an  opinion  expressed  by  a  large  majority  of  the 
Judges. 

(a)  The  Queen  v.  MiUis,  arUe^  Vol.  X.,  p.  534. 
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Upon  one  part  of  this  case,  to  which  my  noble  and  learned 
friend  who  last  addressed  the  House  adverted  in  the  opening 
of  his  address,  it  is  not  my  intention  to  express  any  opinion ; 
and  I  only  refer  to  it  now  for  the  purpose  of  guarding  myself 
against  any  supposition  from  my  not  discussing  that  part  of 
the  case,  that  I  have  formed  any  opinion  adverse  to  the  case 
of  the  plaintiffs  in  error.  I  did  not  enter  into  a  minute  in- 
vestigation of  that  part  of  the  case,  for  this  reason  only,  that 
having  found  in  that  question  upon  which  the  Judges  are 
divided  sufficient  in  my  opinion  to  regulate  the  course  which 
I  ought  to  pursue,  I  thought  it  unnecessary  to  investigate  a 
point  upon  which  the 'Judges  had  expressed  a  unanimous 

opinion.  I  will,  however,  say  this,  that  if  the  judg- 
*  391    ment  in  this  part  *  of  the  case  be  right,  it  brings  foi^ 

ward  this  very  strange  proposition,  that  there  is  no 
remedy  for  an  acknowledged  wrong  of  great  magnitude  ;  for 
you  are  bound  upon  that  part  of  the  case  to  look  at  the  facte  as 
they  appear  upon  the  challenge,  the  demurrer,  for  the  pur^ 
pose  of  argument,  and  for  that  purpose  only,  admitting  the  facts 
as  they  are  there  stated.  The  judgment  of  the  Court  is  this: 
that  upon  the  facts  as  they  are  there  stated,  there  is  no  means 
of  doing  justice.  That  a  great  injustice,  according  to  the 
statement  of  facts,  has  been  done,  cannot  by  possibility  be 
matter  of  dispute.  My  Lords,  if  it  were  necessary  to  investi- 
gate the  case,  I  cannot  doubt  that  we  should  find  that  so 
great  a  wrong  is  not  without  remedy;  but  I  mention  this 
only  for  the  purpose  of  guarding  against  the  supposition  that 
I  have  formed  any  opinion  upon  that  part  of  the  case,  con- 
trary to  what  my  noble  and  learned  friend  has  expressed  to 
the  House. 

The  only  part  of  the  case  upon  which  I  propose  to  address 
to  your  Lordships  any  observations  in  detail,  is  as  to  the 
effect  to  be  given  to  the  opinions  of  the  learned  Judges,  who 
were  unanimous  in  thinking  that  the  first,  second,  third, 
fourth,  sixth,  and  seventh  counts  in  the  indictment  are  to  be 
rejected;  the  two  last  because  bad  in  themselves,  and  the 
four  others  because,  the  findings  being  bad,  no  judgment 
could  properly  be  passed  upon  them  ;  but  a  majority  of  whom 
have  nevertheless  given  their  opinions,  that  the  jury  having 
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found  the  defendants  guilty  upon  each  of  these  counts,  as 
well  as  upon  others  as  to  which  no  objection  is  made,  the 
judgment  and  sentence  of  the  Court,  expressed  to  be  for  ^'  his 
offences  aforesaid,"  cannot  on  that  account  be  impeached 
upon  a  writ  of  error. 

The  rule  of  law  upon  which  we  are  called  upon  to 
*  decide  cannot  be  affected  by  the  consideration  of  *  892 
the  nature  of  the  counts  we'  are  compelled  to  reject, 
and  those  we  find  to  be  good ;  but  it  may  be  useful,  in  illus- 
tration of  the  importance  of  the  present  question,  to  look  to 
the  indictment,  and  to  compare  the  whole  of  it  with  the  part 
which  will  remain  after  rejecting  the  first,  second,  third, 
fourth,  sixth,  and  seventh  counts. 

The  question  we  have  to  consider  is,  whether  there  be  error 
upon  the  record ;  and  for  this  purpose,  if  we  read  the  record  as 
we  should  any  other  document,  and  only  give  to  the  words  we 
find  there  the  construction  they  would  receive  if  read  in  any 
other  instrument,  we  find  it  distinctly  stated  that  the  defend- 
ants  were  charged  in  the  indictment  with  the  several  offences 
specified  in  the  several  counts,  that  the  jury  found  verdicts  of 
guilty  upon  all  and  each  of  them,  and  that  each  defendant, 
^^  for  his  offences  aforesaid,"  was  sentenced  to  punishment. 
Did  not  the  Court  below  pass  sentence  upon  the  offences 
charged  in  the  first,  second,  third,  fourth,  sixth,  and  seventli 
counts,  as  well  as  upon  the  offences  charged  in  the  others  ? 
The  record  of  that  Court  tells  us  that  it  did ;  and  if  our' duty 
be  to  see  whether  there  has  been  any  error  apparent  upon 
that  record,  and  if  we  adopt  the  unanimous  opinion  of  all  the 
Judges  that  those  counts,  or  the  findings  upon  them,  are  bad, 
so  that  no  judgment  upon  them  would  be  good,  how  are  we 
to  give  judgment  for  the  defendant  in  error,  and  thereby  say 
that  there  is  no  error  in  the  record  ? 

The  only  answer  which  has  been  g^ven  to  this* objection 
appears  to  me  to  be  not  only  unsatisfactory,  but  wholly  inad- 
missible. It  is  said  we  must  presume  that  the  Court  below 
gave  judgment  and  passed  sentence  only  with  refer- 
ence to  those  counts  as  to  Avhich,  *  or  as  to  the  finding  *  393 
upon  which  there  was  no  objection.  This  would  be 
to  presume  that  which  the  record  negatives.    The  Court  be- 
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low,  by  its  record,  tells  us  that  the  sentence  upon  each 
defendant  was  for  ^^  his  offences  aforesaid/'  after  enumerating 
all  those  which  were  charged  in  the  indictment.  Can  we 
assume  that  this  statement  is  false,  and  that  the  sentence  was 
only  upon  one-half  of  those  charged?  No  authorities  have 
been  cited  for  such  a  presumption :  and  without  referring  to 
the  accuracy  and  strictness  required  in  criminal  proceedings, 
the  language  of  the  record,  and  its  natural  and  obvious  mean- 
ing, in  my  opinion,  negative  it.  Before  we  raise  this  or  any 
other  presumption,  it  would  be  well  to  consider  how  very 
probable  it  is  to  be  conti-ary  to  the  fact.  We  cannot  look 
out  of  the  record  for  the  purpose  of  ascertaining  what  may 
have  taken  place  in  the  proceeding  which  does  not  appear 
upon  the  record  ;  but  it  is  no  improbable  supposition  that  the 
errors  alleged  to  affect  certain  counts,  and  the  findings  upon 
them,  were  brought  under  the  consideration  of  the  Court 
below  upon  a  motion  in  arrest  of  judgment,  and  tthat  the 
Court  below  held  the  objections  not  tenable.  Yet  in  such  a 
case  we  should  be  presuming  that  the  Court  below  had,  in 
passing  sentence,  entirely  rejected  these  several  counts,  con- 
traiy  to  the  fact.  We  can  only  look  to  the  record  as  to  what 
passed  in  the  Court  below ;  and  as  that  informs  us  that  the 
sentence  was  passed  upon  all  the  offences  of  which  the  juiy 
found  the  parties  guilty,  we  cannot  adopt  any  presumption 
contrary  to  what  is  so  stated.  It  would  be  a  presumption  of 
a  fact  not  capable  of  being  repelled,  though  contrary  to  what 
was  known  to  all  to  be  the  truth. 

The  argument  supposes  the  Court  below  to  have 
*  394  *  been  right  in  all  particidars ;  but  the  impossibility  of 
doing  so  upon  this  record  was  so  strongly  felt  that  an- 
other argument  was  resorted  to,  not  very  consistent  with  the 
first,  as  it  assumes  that  the  Court  may  have  been  wrong  upon 
every  count  but  one.  It  is  this :  that  a  Court  of  error  has 
only  to  see  that  there  is  some  one  offence  properly  charged, 
and  a  punishment  inflicted  applicable  to  such  offence ;  and 
that  being  found  to  be  so,  it  is  immaterial  that  as  to  all  the 
other  counts  the  Court  below  was  wrong,  all  such  other 
counts,  or  the  findings  upon  them,  being  bad.  Now,  there 
are  some  punishments  —  such  as  imprisonment— applied  to 
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SO  large  a  range  of  offences  that  the  restriction  of  requiring  a 
punishment  applicable  to  the  offence  will  not  avail  in  any 
material  degree  to  limit  the  general  application  of  the  rule. 
It  makes,  indeed,  a  marked  distinction  between  offences  for 
^which  the  punishment  is  prescribed  by  statute  and  the  gen- 
erality of  others,  which  ought  not  to  be.  But  consider  what 
this  proposition  is :  all  the  counts  in  an  indictment  for  mis^ 
demeanour  are  supposed  to  apply  to  different  offences.  They 
often  do  so,  and  always  may.  The  prosecutor  has  the  option 
of  preferring  separate  indictments  for  each,  or  of  joining  all 
in  one.  If  he  adopts  the  former  course  he  must  show  the  in- 
dictment right  in  each,  to  support  the  sentence^  If  he  joins 
all  in  one,  and  one  sentence  is  pronounced  upon  all,  he  can, 
according  to  the  proposition  contended  for,  support  the  sen- 
tence, although  all  the  counts  are  bad  but  one,  which  may 
apply  to  the  most  insignificant  offence  of  the  whole.  A 
Court  of  Error  has,  it  is  said,  in  such  a  case  no  right  to  inter- 
fere ;  that  is  to  say,  it  cannot  correct  error  unless  the  error 
be  universal,  no  matter  how  important  the  error  may  be,  or 
how  insignificant  the  part  which  is  right,  or  what  may 
have  been  the  *  effect  of  such  error.  The  proposition  *  395 
vrill  no  longer  be  in  nvilo  e%t  erratum^  but  tha£  the  error 
is  not  universal. 

If  neither  of  these  arguments  prevails,  there  is  manifest 
error  upon  the  record ;  and  it  is  not  for  a  Court  of  Error  to 
enter  into  any  consideration  of  the  effect  which  such  error 
may  have  produced.  It  has  no  power  to  alter  the  sentence, 
and  can  form  no  opinion  of  the  propriety  and  justice  of  it 
from  mere  inspection  of  the  record,  which  is  all  the  judicial 
knowledge  it  has  of  the  case.  Upon  what  ground  is  it  to  be 
assumed,  in  any  case,  that  the  Court  below,  if  aware  of  the 
legal  insufficiency  of  any  of  the  counts,  or  of  the  findings 
upon  them,  would  have  awarded  the  same  punishment  ?  In 
niany  cases  it  probably  would  do  so,  but  in  many  it  as  cer^ 
tainly  would  not.  If  the  several  counts  were  only  different 
niodes  of  stating  the  same  offence,  the  failure  of  some  could 
not  affect  the  sentence  ;  but  if  the  different  counts  stated,  as 
they  well  might,  different  misdemeanours,  and  after  a  verdict 
of  gtiilty  upon  all  it  was  found  that  some  of  the  counts,  that 
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is,  some  of  the  misdemeanours  chaiged,  must  be  withdrawn 
from  the  consideration  of  the  Court  by  reason  of  defects  in 
the  counts  or  in  the  findings,  it  cannot,  in  many  cases,  be  sup- 
posed that  the  sentence  would  be  the  same  as  if  the  Court 
had  the  duty  thrown  upon  it  of  punishing  all  the  ofiFences 
charged.  This  is  well  illustrated  by  a  case  stated  at  the  bar: 
Supposing  an  indictment  for  two  libels  in  different  counts,  the 
first  of  a  slight,  the  other  of  an  aggravated  character,  and 
verdict  and  judgment  upon  both,  and  the  count  charging  the 
malignant  libel,  or  the  finding  upon  it,  held  to  be  bad :  Is  the 
defendant  to  suffer  the  same  punishment  as  if  he  had  been 

properly  found  guilty  of  the  malignant  libel  ? 
*  896       *  The  reason  given  for  the  rule  that  judgment  will 

not  be  arrested  in  a  criminal  case  if  there  be  one  count 
good,  though  others  may  be  bad,  assumes  that  the  punish- 
ment would  be  different.  In  The  King  y.  Benfield  (a}  it  is 
said,  ^^  The  Court  will  give  judgment  for  the  part  which  is 
indictable."  If  the  sentence  be  of  a  nature  to  be  applicable 
only  to  the  count  found  to  be  bad,  I  understand  it  to  be 
admitted  that  the  judgment  must  be  reversed.  In  that  case 
it  would  be  clear  that  the  Court  has  given  judgment  upon  the 
bad  count  as  well  as  upon  the  good  one.  But  what  then 
becomes  of  the  presumption  that  the  Court  rejected  the  bad 
count  ?  It  must  be  answered,  that  the  presumption  in  that 
case  is  repelled  by  the  record  itself :  and  is  it  not  equally  so 
when  the  record  states  that  the  judgment  was  upon  all  the 
counts,  bad  as  well  as  good  ?  Is  it  not  just  as  much  alleged 
in  such  a  case  that  the  sentence  was  applied  to  iall  the  offences 
charged,  as,  in  the  case  put,  that  it  was  applied  to  Che  offence 
to  which  the  particidar  punishment  was  applicable  ? 

It  being  ascertained  that  this  question  is  entirely  new,  and 
that  there  is  no  case  in  which  it  has  been  decided,  our  judg- 
ment must  be  regulated  by  the  reason  of  the  thing,  or  by 
analogy  to  principles  adopted  in  other  matters,  if  any  can  be 
found  applicable  to  the  case.  Two  have  been  referred  to : 
first,  on  the  part  of  the  Crown,  that,  on  motions  in  arrest  of 
judgment  in  criminal  cases,  the  motion  is  always  refused  if 

(a)  2  BoiT.  9S5. 
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there  be  any  one  good  count  to  support  the  verdict:  secondly, 
on  the  part  of  the  defendants,  that,  in  civil  cases,  the  rule  is 
directly  the  reverse,  and  that,  if  there  be  any  one  bad  count, 
no  judgment  can  be  given.  Upon  considering  these 
two  classes  of  *  cases,  it  appears  to  me  that  the  *  397 
second  class  is,  by  analogy,  directly  applicable  to  the 
present,  and  ought  to  govern  it,  and  that  the  first  has  no 
application  to  it,  for  the  reason  given  ;  for  the  rule  assumes 
that,  after  judgment,  the  opposite  rule  ought  to  prevail.  I 
have  already  referred  to  The  King  v.  Benjield^  in  which  the 
Court,  after  saying  that,  upon  indictments,  the  Court  will 
give  judgment  upon  that  part  which  is  indictable,  observes, 
that  ^^  it  is  not  like  the  case  of  an  action  where  general  dam- 
ages are  given,  and  one  of  the  counts  appears  to  be  bad,  in 
which  case  the  plaintiff  in  the  action  cannot  indeed  have 
judgment ;  but  the  reason  why  it  is  so  in  actions  does  not 
hold  in  indictments  or  informations ;  "  and  after  holding  that 
the  second  song  was  libellous,  the  Court  said,  ^^  that  if  it  had 
not  been  so,  it  would,  in  an  information  or  indictment,  only 
go  towards  lessening  the  punishment,  but  would  not  be  a  suf- 
ficient reason  for  arresting  the  judgment." 

Here  we  have  the  reason  given  why  the  rule  in  civil  actions 
does  not  only  apply  to  motions  in  criminal  cases,  in  arrest  of 
judgment ;  because  the  Court,  having  the  sentence  in  its  Own 
hands,  wQl  give  judgment  upon  that  part  which  is  indictable, 
and  the  failure  of  part  of  the  charge  will  go  only  to  lessening 
the  punishment.  These  reasons  have  no  application  to  writs 
of  error,  on  which  the  Court  cannot  confine  the  judgment  to 
those  parts  which  are  indictable,  or  lessen  it  as  the  different 
charges  are  found  to  fail.  In  The  Queen  v.  Rhodes^  (a)  Chief 
Justice  Holt  gives  a  similar  reason.  He  said,  that  all  the 
asi^ignments  of  the  perjuries  were  wrong  but  one,  yet  that 
w^ould  be  sufficient  for  the  Court  to  give  judgment  upon 
against*  the  defendant.  These  were  both  motions  in 
*  arrest  of  judgment.  So  in  The  Queen  v.  Ingram^  (6)  *  398 
Chief  Justice  Parker  said,  *^  In  a  civil  action,  where 
one  part  of  the  declaration  is  ill,  and  the  jury  find  entire 

(a)  2  Ld.  Raym.  886.  (&)  1  Salk.  385. 
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damages,  the  judgment  must  be  arrested,  because  the  Court 
cannot  apportion  them ;  but  in  indictments  the  Court  assesses 
the  fine,  and  will  set  it  only  according  to  those  facts  which 
are  well  laid." 

Much  reliance  was  placed  upon  the  observations  of  Lord 
Mansfield  in  Grant  v.  Astle  (a)  and  Peake  v.  Oldham.  (6) 
But  it  is  obvious  that  he  was  alluding  to  motions  in  arrest  of 
judgment.  In  the  latter  case  he  speaks  of  there  being  one 
count  to  support  the  verdict,  the  rest  being  bad  ;  and  in  the 
former  case  he  says,  *^  In  criminal  cases,  where  there  is  a  gen- 
eral verdict  of  guilty  on  an  indictment  consisting  of  several 
counts,  if  any  one  of  them  is  good,  that  is  held  to  be  suf- 
ficient ;  but  in  civil  cases  the  rule  is  now  settled,  and  we  have 
gone  as  far  as  we  can  by  allowing  verdicts  in  such  cases  to  be 
amended  by  the  Judge's  notes."  In  both  cases  Lord  Mans- 
field expresses  his  regret  that  the  rule  in  civil  cases  was  not 
the  same  as  in  criminal  cases,  but  he  does  not  say  in  what 
manner  that  would  be  practicable.  The  rule  has  always  been 
considered  as  indispensable.  The  functions  of  the  Court  and 
of  the  jury  could  not  be  properly  maintained  if  it  were  the 
same  in  civil  as  it  is  in  criminal  cases.  Both  these  were  civil 
actions,  so  that  the  observations  of  the  Court  as  to  criminal 
cases  can  merely  be  considered  as  dicta. 

Young  v.  The  King  (c)  was  relied  upon  on  behalf  of  the 
Crown,  as  approximating,  if  not  as  amounting,  to  a  de* 
*  399  cision  upon  the  point.  I  have  very  carefully  *  examined 
that  case ;  and  it  appears  that  the  point,  if  it  arose  in 
the  case,  was  not  raised  at  the  bar  or  alluded  to  by  the 
Court.  It  is  true  that  it  was  contended  that  the  two  last 
counts  were  bad,  upon  the  authority  of  The  Kingv,  Mason;  (i) 
but  there  is  nothing  to  show  that  the  Court  held  them  to  be 
so ;  and  there  is  neither  argument  nor  judgment  to  show  what 
would  be  the  effect  of  their  being  so  considered.  I  have  that 
case  now  before  me ;  and  though  the  objection  as  to' the  in- 
validity of  the  two  last  counts  appears  to  have  been  raised  by 
counsel,  referring  to  the  case  of  The  King  v.  Maeon  in  sup- 

(a)  Doug.  750.  (6)  Cowp.  276. 

(c)  3  T.  R.  98.  (d)  2  T.  R.  681. 
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port  of  the  objection,  so  far  was  the  Court  from  entering  into 
that  part  of  the  case,  that  Lord  Kenyon  is  represented  as  hav- 
ing said,  **'  In  this  case  the  judgment  upon  all  the  counts  is 
precisely  the  same ;  a  misdemeanour  is  charged  in  each."  It 
is  quite  impossible,  therefore,  that  Lord  Kenton  could  have 
come  to  the  conclusion  that  the  two  last  counts  were  bad. 
He  may  not  have  intended  to  express  any  opinion  upon  it ; 
but  it  seems  rather  that  his  mind  was  directed  to  the  objec- 
tions made  to  the  earlier  counts,  and  did  not  advert  to  the 
objection  made  to  the  two  last.  It  is  impossible  that  he  could 
have  said  that  the  judgment  on  all  the  counts  must  be  the 
same,  if  he  had  had  under  his  consideration  at  that  moment 
the  fact  that  the  two  first  counts  were  bad,  according  to  the 
previous  decision. 

The  King  v.  Fuller  (a)  was  a  motion  in  arrest  of  judgment 
in  a  criminal  case,  and  only  proves,  what  is  not  disputed, 
that  in  such  cases  it  is  sufficient  if  there  appear  to  be  any  one 
good  count  upon  which  judgment  may  be  pronounced ;  Baron 
Perbtn  saying,  that  in  the  circumstances  in  which  the  pris- 
oner stood  convicted  upon  the  first  coimt,  to  which  no 
sufi&cient  *  objection  had  been  taken,  and  upon  which,  *  400 
therefore,  judgment  must  be  pronounced,  it  was  not 
absolutely  necessary  to  pronounce  upon  the  objection.  Angle 
V.  Alexander  (i)  only  shows  the  rule  in  civil  cases,  and  The 
King  v.  HoUingherry  (e)  the  rule  in  criminal  cases  before 
judgment,  about  which  there  is  no  doubt,  and  neither  of 
them  throws  any  light  upon  the  present  question. 

The  case  which  comes  nearest  to  a  recognition  of  the  rule 
contended  for  by  the  Crown  is  The  King  v.  Hall^  (d)  because 
in  that  case  there  had  been  a  conviction  and  sentence  passed 
upon  the  circuit,  and  questions  were  reserved  for  the  opinion 
of  the  Judges,  that,  if  they  should  find  all  the  counts  bad, 
there  might  be  a  pardon.  They  found  all  good  but  one.  The 
Judges  who  came  to  this  conclusion  had  nothing  to  do  with 
the  result  of  the  opinion  they  expressed ;  but  the  terms  in 
vrhich  the  question  was  reserved  implies  an  impression  at.  the 

(a)  1  Bob.  &  Pol.  180.  (6)  7  Bing.  119. 

(c)  4  B.  &  C.  829.  (</)  Bobs.  &  By.  190. 
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time  upon  the  mind  of  the  Judge  upon  the  circuit,  that  if 
any  count  was  found  to  be  good,  the  judgment  would  not  be 
affected.  The  case  certainly  goes  no  further  than  this ;  and 
it  therefore  proves  only  what  the  learned  Judges  have  in- 
formed us,  that  such  an  impression  has  existed  generally  in 
jtihe  profession,  —  a  circumstance  certainly  in  general  not  to  be 
disregarded.  When,  however,  it  is  found  that  such  an  im- 
pression could  not  have  arisen  from  decisions,  for  of  them 
there  is  none,  or  from  practice,  for  upon  these  particular 
points  none  seems  to  have  existed,  but  the  origin  of  it  can 
safely  be  referred  to  a  course  of  proceeding  at  first  sight  simi- 
lar to  the  case  under  consideration,  but  found  upon  examina- 
tion totally  distinct  from  it, — I  mean  motions  in  arrest 
*  401  of  judgment,  — *  I  cannot  think  that  any  weight  ought 
to  be  given  to  such  an  impression. 

It  appears  from  all  these  authorities,  dicta  as  well  as  deci- 
sions, that  the  reason  of  the  rule  in  criminal  cases  upon  mo- 
tions in  arrest  of  judgment,  that  the  motion  will  not  succeed 
if  there  be  any  count  good  to  support  the  verdict,  is,  that  the 
Court  having  ascertained,  before  it  pronounces  judgment, 
what  counts  are  good  and  what  bad,  awards  the  punishment 
as  it  may  think  right  upon  the  offences  contained  in  the  good 
counts,  and  in  such  cases  it  is  stated  to  be  usual  to  enter  up 
the  judgment  upon  those  counts  only ;  but  that  in  civil  cases, 
if  there  be  one  count  bad,  and  the  verdict  general,  no  good 
judgment  can  be  given,  because  fhe  Court,  having  no  power 
over  the  damages,  or  means  of  apportioning  some  part  of  them 
to  one  count  and  some  to  another,  is'compeUed  to  consider 
the  whole  as  bad. 

It  appears  to  me  that  a  Court  of  Error  is  precisely  in  the 
same  predicament.  It  has  no  mora  jurisdiction  over  the  qtum- 
turn  of  punishment,  and  no  better  means  of  referring  one  por- 
tion of  it  to  one  count,  and  one  portion  to  others,  than  the 
civil  Court  has,  after  a  general  verdict,  over  damages,  in  an 
action.  In  both  cases  the  preliminary  or  inferior  jurisdiction 
has, proceeded  upon  an  instrument  (the  indictment  or  the 
declaration)  found  to  be  in  part  deficient ;  and  having  come 
to  one  result  upon  the  whole,  which  the  superior  jur]0diction 
cannot  separate  or  apportion,  the  same  Ajecessity  exists  in 
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the  one  case  as  in  the  other,  of  holding  the  whole  to  be 
void. 

It  was  urged  that  much  inconvenience  would  arise  from 
adopting  this  rule.  If  the  rule,  though  never  the  subject 
of  decision,  be  necessary  for  the  due  administration 
*of  justice,  and  be  in  conformity  with  established  *402 
decisions  in  analogous  cases,  there  would  be  no  room 
for  such  a  consideration ;  but  I  not  only  do  not  foresee  the  in- 
convenience anticipated,  but  feel  satisfied  that  those  which 
would  arise  from  the  opposite  rule  would  far  outweigh  them, 
and  be  productive  in  many  cases  of  great  injustice. 

The  only  inconvenience  which  cfuld  aJse  from  the  rule 
would  be,  that  the  prosecutor  must  be  carefal  as  to  the  counts 
upon  which  he  means  to  rely.  The  evidence  at  the  trial  must 
afford  him  the  means  of  making  the  selection,  and  the  defend- 
ant has  now  the  means  of  compelling  him  to  do  so.  But  what 
are  the  evils  which  may  arise  from  rejecting  the  rule  ?  A  de- 
fendant, having  received  sentence  for  an  offence  with  which 
he  was  not  legally  charged,  or  as  to  which  there  was  no  legal 
finding,  would  not  have  the  means  of  being  reUeved  from  it. 
There  being  one  good  count  in  the  indictment,  he  would  in 
effect  be  deprived  of  the  benefit  of  the  writ  of  error.  It  is 
no  answer  that  this  is  not  likely  to  happen,  because  generally 
the  different  counts  are  only  various  modes  of  charging  the 
same  offence.  It  is  certainly  not  improbable  that  it  should 
happen,  and  it  is  sufficient  that  it  is  possible.  So  long  as  dif- 
ferent misdemeanours  may  be  included  in  the  same  indictment, 
the  occurring  of  this  hardship  and  injustice  is  obviously  pos- 
sible ;  and  it  is  certain,  if  it  should  occur,  that  there  would  be 
no  remedy  for  it.  Added  to  this,  there  is  the  unanswerable 
objection,  that  a  defendant  might  be  convicted  and  punished 
for  a  misdemeanour,  and  again  convicted  and  punished  for  the 
very  same  act,  if  the  count  in  the  first  instance  was  not  good, 
but  joined  with  one  that  was  so  ;  as  in  that  case  he  could  not 
get  relief  {gainst  the  judgment  upon  the  bad  counts  in 
the  first  *  prosecution,  or  defend  himself  in  the  second  *  403 
by  pleading  his  former  conviction. 

The  rule  contended  for  by  the  plaintiffs  in  error  is,  I  think, 
founded  in  principle  and  necessary  for  the  purpose  of  justice, 
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and  IS  in  perfect  analogy  with  the  decisions  in  dvil  and  crim- 
inal cases,  so  £Eur  as  those  decisions  have  gone.  The  opinion 
I  have  now  expressed  I  formed  early  in  the  arguments  at  the 
bar.  I  have  carefully  considered  all  that  has  been  urged  at 
the  bar,  or  suggested  by  the  majority  of  the  Judges,  against 
it,  but  I  have  not  found  any  reason  for  altering  my  origiaal 
opinion. 

Lord  Cabipbell.  —  It  is  now  my  duty  to  state  to  your 
Lordships  the  opinion  which,  after  great  consideration,  I  have 
formed  upon  the  questions  of  law  raised  by  this  record ;  and 
to  these,  of  course,  I  shall  strictly  confine  myself.  In  the 
first  place,  I  have  no  doubt  that  there  are  various  good  ooimts 
in  this  indictment.  A  conspiracy  to  effect  an  unlawful  pur- 
pose, or  to  effect  a  lawful  purpose  by  unlawful  means,  is,  by 
the  common  law  of  England,  an  indictable  offence ;  and  it  is 
fit  that,  if  several  persons  deliberately  plot  mischief  to  an  in- 
dividual or  to  the  State,  they  should  be  liable  to  punishment, 
although  they  may  have  done  no  act  hi  execution  of  their 
scheme.  Where  they  have  actually  done  what  they  intended 
to  do,  it  may  be  more  proper  to  prosecute  them  for  their  ille- 
gal acts ;  but,  in  point  of  law,  they  remain  liaUe  for  the  of- 
fence of  entering  into  the  conspiracy. 

The  first  five  counts  of  this  indictment  clearly  charge  the 
defendants  with  having  conspired  together  to  effect  unlawful 
purposes.  The  fifth  count  was  strongly  objected  to ; 
*  404  but  I  consider  that  any  person  *  who  deliberately  at- 
tempts to  promote  feelings  of  iU-will  and  hostility  be* 
tween  different  classes  of  her  Majesty^s  subjects  —  to  make 
the  English  be  hated  by  the  Irish  or  the  Irish  to  be  hated  by 
the  English  —  is  guilty  of  a  most  culpable  proceeding ;  and 
that,  if  several  combine  to  do  so,  they  commit  a  misdemeanour 
for  which  they  may  be  indicted  and  punished.  I  have  enter- 
tained some  doubt  whether  the'  eighth  count  does  more  than 
charge  a  design  to  show  the  inefficiency  of  certain  tribunals, 
that  others,  more  efficient,  may  be  substituted  for  them  by 
the  legislature,  —  in  which  case  it  would  be  insufficient; 
although  a  conspiracy  generally  to  bring  into  discredit  the 
administration  of  justice  in  the  country,  with  a  view  to  alien- 
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ate  the  people  from  the  government,  would  certainly  be  a 
misdemeanour.  The  subsequent  counts  appear  to  me  imex- 
ceptionable. 

I  am  clearly  of  opinion,  that  the  plea  in  abatement  was  bad 
in  form,  if  not  in  substance,  —  for  not  giving  the  names  of  the 
witnesses  on  whose  evidence  the  indictment  is  alleged  to  have 
been  found  ;  for  not  averring  that  there  were  not  other  wit- 
nesses, duly  sworn,  on  whose  evidence  the  indictment  might 
have  been  found;  and  for  not  showing  that  the  witnesses 
who  were  examined  could  not,  on  account  of  their  religious 
profession,  have  been  lawfully  examined  without  being  sworn 
at  all. 

I  think  the  Court  of  Queen's  Bench  was  fully  authorized 
to  continue  the  trial  in  the  vacation,  and  that  the  order  for 
this  purpose,  though  conditional,  was  quite  sufficient ;  for  if 
it  had  been  absolute,  it  could  only  have  operated  upon  the 
contingency  of  the  trial  not  being  finished  before  the  expira- 
tion of  the  term.  At  common  law,  the  want  of  the  entry 
of  a  continuance  after  the  verdict  would  have  been 
*  fatal;  but  the  trial  took  place  under  the  statute,  *405 
and  in  my  opinion  the  rule  of  the  common  law,  re- 
quiring a  continuance,  does  not  apply. 

The  omission  of  an  entry  in  the  judgment,  in  respect  of 
the  parts  of  the  indictment  on  which  there  was  an  acquittal, 
cannot  be  the  subject  of  a  writ  of  error,  as  the  defendants 
cannot  thereby  be  in  any  degree  prejudiced. 

The  question  raised  by  the  writ  of  error  coram  nobis  is 
more  doubtful.  The  assignment  of  error  in  respect  of  the 
witnesses  not  having  been  sworn  in  Court  under  56  Geo.  8, 
c.  87,  is  free  fron^  the  defects  which  are  fatal  to  the  plea  in 
abatement,  and  calls  upon  us  to  decide  whether  that  statute, 
as  to  the  Court  of  Queen's  Bench  in  Ireland,  is  repealed  by 
the  1st  &  2d  Vict.,  c.  87.  Had  this  been  reanntegra^  I  should 
have  held,  notwithstanding  the  general  title  and  preamble  of 
the  latter  statute,  that,  from  the  enacting  clause,  the  finding 
of  indictments  in  the  Court  of  Queen's  Bench  was  castis 
omissus^  this  Court  being  neither  the  assizes  nor  quarter 
sessions ;  but  when  I  am  informed  of  the  practice  under  it  in 
Ireland,  and  I  find  a  general  intent  in  it  which  possibly  may 
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sustain  that  practice,  I  would  rather  advise  your  Lordships  to 
consider  that  the  witnesses  were  sufficiently  sworn  bj  the 
foreman  of  the  grand  jury.  I  have  no  difficulty  in  overruling 
Mr.  Steele's  point,  that  there  is  no  statement  written  on  the 
indictment  of  the  names  of  the  witnesses  sworn,  as  the 
words  of  the  statute  on  this  subject  must  be  taken  to  be 
merely  directory. 

I  was,  at  first,  much  struck  with  the  objection  to  the  validity 
of  the  judgment,  by  reason  of  the  form  of  the  recognizance 
into  which  the  defendant  is  required  to  enter ;  and  I 
*  406  am  by  no  means  free  from  doubt  *  upon  it  now,  al- 
though I  am  not  prepared  to  say  that  it  would  be  a 
sufficient  ground  for  a  reversal.  It  must  be  taken  to  be  part 
of  the  sentence  pronounced  upon  the  defendant  for  the  of- 
fences of  which  he  has  been  found  guilty,  and  it  cannot  be 
separated  from  the  fine  and  imprisonment :  so  that,  if  it  be 
clearly  contrary  to  law,  the  whole  would  be  vitiated.  The 
defendant  is  ordered  to  enter  into  ''  a  recognizance,  with  two 
sufficient  sureties,  himself  in  50002.,  and  each  surety  in  2500/., 
conditioned  to  keep  the  peace  and  to  be  of  good  behaviour  for 
the  space  of  seven  years  next  ensuing  the  acknowledgment 
thereof."  I  believe  there  is  no  precedent  for  such  a  recog- 
nizance, and  it  might  lead  to  perpetual  imprisonment.  A 
recognizance  required,  in  the  common  form,  for  a  certain 
term  from  the  sentence,  or  from  the  expiration  of  the  impris- 
onment, could  not  be  the  means  of  detaining  the  party  in 
custody  beyond  the  term  for  which  the  recognizance  was  to  be 
given,  and  at  the  end  of  that  term  he  would  be  discharged, 
although  no  recognizance  had  been  entered  into.  But  here, 
the  time  when  the  recognizance  would  expire  is  left  entirely 
undefined ;  and  if  the  defendant  cannot  get  two  sureties  to 
join  him  to  the  required  amount,  he  must  die  in  gaol.  This 
is  quite  different  from  the  payment  of  a  fine,  which  depends 
upon  his  own  act.  Magna  Charta  provides  that  no  fine  shall 
be  imposed  beyond  what  the  party  is  able  to  pay,  and  a  Court 
of  Error  must  presxmie  that  any  fine  which  is  imposed  may 
be  paid  by  him ;  but  the  Court  passing  sentence  cannot  ascer- 
tain, and  does  not  attempt  to  ascertain,  that  others  will  be 
willing  to  become  bound  for  the  good  conduct  of  the  defend- 
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ant ;  and  therefore  I  think  it  ought,  according  to  invariable 
usage,  so  to  frame  the  sentence  that,  after  having  been 
in  close  •  custody  during  the  time  for  which  the  recog-  *  407 
nizance  was  to  be  given,  the  defendant  shall  be  restored 
to  his  liberty.  In  this  case  the  Court  could  not  have  meant 
that,  in  any  event,  the  defendant  should  remain  in  gaol  be- 
yond the  seven  years  ;  yet,  from  the  language  employed,  the 
period  of  imprisonment  may  be  indefinitely  prolonged.  Lord 
Chief  Justice  Tindal,  in  delivering  the  opinion  of  the  Queen's 
Judges  on  this  point,  said,  ^^  The  defendants  have,  under  this 
sentence,  the  power  to  enter  into  the  recognizance  tnatanter^ 
and  thereby  shorten  the  term  for  the  suretyship  to  six  years 
after  the  imprisonment  has  ended."  But,  with  the  most  sin- 
cere deference  for  such  high  authority,  I  must  be  permitted  to 
doubt  whether  the  power  is  to  be  assumed  of  doing  an  act 
depending  on  the  will  of  others  over  whom  the  party  required 
to  do  it  has  no  control. 

I  feel  still  more  difficulty  when  I  come  to  the  next  ques- 
tion, by  far  the  most  important  arising  in  the  present  case  ; 
for,  while  many  of  the  others  resolve  themselves  into  mere 
technicalities,  this  touches  the  pure  administration  of  justice, 
and  is  of  the  greatest  interest  to  us  and  to  our  children,  —  I 
mean  the  constitution  of  the  jury  by  whom  the  defendants 
were  tried.  The  facts  we  must  take  entirely  from  the  chal- 
lenge to  the  array.  It  has  been  truly  said,  that  the  demurrer 
to  the  challenge  is  not  by  any  means  an  universal  and  abso- 
lute admission  of  the  truth  of  the  facts  there  alleged ;  but 
we  are  to  take  them  as  true,  in  considering  the  validity  of 
the  challenge.  Now  this  statement  shows  most  distinctly, 
that,  through  the  designed  violation  of  an  Act  of  Parlia- 
ment, the  defendants  were  prevented  from  having  a  proper 
jury ;  and  the  only  question  is,  whether  a  challenge  to  the 
array  is  a  remedy  which  the  law  allows  them  ?  They 
say,  by  their  challenge,  *  that  the  recorder  of  Dublin,  *  408 
having  corrected  and  signed  the  separate  jury-lists, 
did  not  make  out  the  general  list,  as  he  ought  to  have  done, 
according  to  the  statute,  but  (without  imputing  any  corrup- 
tion to  him)  ^^  that  a  paper  writing,  purporting  to  be  a  gene- 
ral list  made  out  from  such  lists,  corrected  and  signed  as 
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aforesaid,  was  illegally  and  fraudulently  made  out  by  some 
person  or  persons  unknown,"  and  that  this  paper  writing 
omitted  fifty-nine  persons,  whose  names  are  set  out,  who 
were  duly  qualified,  and  were  in  the  lists  so  corrected  and 
signed,  and  ought  to  have  been  placed  on  the  general  list 
from  which  the  jurors  were  to  be  taken;  that  the  jury- 
book  was  made  up  from  this  fraudulent  paper  writing ;  that 
the  list  of  special  jurors  for  the  current  year  1844  was  made 
from  this  book,  omitting  the  fifty-nine  names;  and  that 
the  panel  made  and  returned  to  try  the  issue  between  the 
Crown  and  the  defendants  was  arrayed  and  constructed  frrom 
the  said  list  purporting  to  be  the  special  jurors  list  for  the 
year  1844,  to  the  manifest  wrong  and  injury  of  the  defend- 
ants. Having  negatived  any  privity  in  this  fraud,  and 
averred  that  it  was  known  to  the  clerk  of  the  Crown  and 
the  Crown  solicitor  before  the  panel  was  arrayed,  they  pray 
that  the  panel  may  be  set  aside  and  quashed. 

Now  if  these  facts  are  true,  I  consider  it  quite  clear  that 
the  defendants  ought  not  to  have  been  tried  by  a  jury  so 
struck.  We  have  not  here  a  mere  casual  omission  of  names, 
without  working  any  injury;  but  we  have  a  positive  aver- 
ment, that  there  was  a  designed  and  fraudulent  omission,  and 
that  thereby  the  defendants  were  prejudiced.  So  much  they 
assert,  and  so  much  they  would  have  been  bound  to  prove 
if  the  challenge  had  been  traversed.  We  are  not  told 
by  the  record  how  the  prejudice  was  worked  by  the 
*  409  *  omission ;  but  this  prejudice  must  have  been  satisfac* 
torily  established,  or  the  issue  upon  the  traverse  must 
have  been  found  for  the  Crown.  Still  it  is  possible  that  a 
challenge  to  the  array  may  not  be  the  appropriate  remedy ; 
and  the  Queen's  Judges  forcibly  point  out,  that  the  ground 
of  a  challenge  to  the  array  has  hitherto  been  ^'  the  unindiffer- 
ency  or  default  of  the  sheriff,"  and  that  here  no  .blame  is 
imputed  to  the  sheriff.  But  though  thia  answer  is  entitled 
to  great  weight,  I  cannot  say  that  it  is  satisfactory  to  my 
mind.  At  comimon  law,  the  whole  execution  of  the  jury 
process  was  committed  to  the  sheriff,  and  there  could  be 
no  miscarriage  in  this  stage  of  a  suit,  unless  through  his 
unindifferency  or  default.  A  personal  charge  against  him, 
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therefore,  was  the  ground  of  the  challenge,  and  this  being 
established,  the  coroner  or  elisors  were  substituted,  to  whom 
fresh  process  was  awarded.  By  the  modern  Jury  Act,  the 
sheriff  is  entirely  superseded  in  these  functions,  and  a  dif- 
ferent machinery  is  provided  for  the  due  formation  of  jxuies. 
There  being  hardly  any  longer  the  possibility  of  any  com- 
plaint  against  the  sheriff,  was  it  intended  by  the  legislature 
that  the  subject  should  be  left  without  a  remedy,  to  which, 
as  of  right,  he  might  resort,  if  now,  through  the  gross  negli- 
gence or  corruption  of  others,  a  panel  of  jurors  should  be 
illegally  returned,  from  whom  the  parties  cannot  expect 
equal  justice  ?  I  conceive  the  principle  of  the  common  law 
to  be,  that  under  such  circumstances,  upon  a  challenge  to 
the  array,  the  panel  shall  be  quashed ;  and  this  principle 
would  apply  where  the  panel  is  framed  by  new  functionaries, 
just  as  much  as  when  all  was  left  to  the  sheriff,  although  the 
form  of  ulterior  proceeding  would  be  varied.  No  other 
remedy  is  suggested ;  and,  after  the  able  and  astute 
speech  of  my  noble  and  *  learned  friend  the  Lord  *  410 
Chancellor,  we  may  safely  assume  that  no  other  remedy 
can  be  suggested.  A  challenge  to  the  polls  would  be  una- 
vailing where  the  objection  is  to  the  body  of  the  panel,  and 
in  the  present  case  would  be  utterly  useless,  the  objection 
being,  that  names  allowed  and  adjudicated  upon  by  the  re- 
corder are  omitted.  I  think  you  cannot  refer  a  party  so 
aggrieved  to  the  discretionary  jurisdiction  of  the  Court,  to  be 
exercised  summarily,  without  trial  by  the  country,  and  with- 
out power  of  appeal.  A  motion  to  quash  the  panel  would 
be  attended  with  equal  difficulties,  and  might  receive  a  sim- 
ilar answer. 

The  learned  Judges  say,  that  '^no  object  or  advantage 
would  have  been  gained  if  the  challenge  had  been  allowed ; 
as  in  that  case  the  jury  process  must  have  been  directed  to 
some  other  officer,  who  would  have  been  obliged  to  choose 
his  jury  out  of  the  very  same  special  jurors  book."  But  I 
must  be  permitted  to  take  an  entirely  different  view  of  the 
duty  of  the  Court  of  Queen's  Bench,  had  the  challenge  been 
allowed.  There  being  no  complaint  against  the  sheriff,  there 
would  have  been  no  ground  for  superseding  him.     The 
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Court,  I  conceive,  would  have  given  redress  according  to 
the  nature  of  the  grievance.  Seeing  that  the  vice  lay  in 
the  jurors  book,  they  would  have  directed  the  necessary  steps 
to  be  taken  to  have  it  reformed ;  and  if  this  was  impossible, 
and  a  fair  jury  could  not  be  struck  by  consent,  they  might 
have  directed  the  panel  to  be  taken  from  the  jury-list  of  the 
preceding  year,  the  statute  authorizing  this  step,  where,  for 
the  current  year,  no  sufficient  jury-list  has  been  framed.  It 
has  been  said  that  the  jury-list  of  the  former  year  could  not 
be  resorted  to,  because  a  list  defacto^  though  a  defective  one, 

had  been  made  up  for  the  present  year ;  but  if  it  is 
*  411   not  *  made  up  according  to  the  statute,  it  is  to  be 

treated  as  a  nullity. 
The  proceeding  I  suggest  would  be  new ;  but  it  seems  to 
be  inevitably  required  by  the  new  statute  altering  the  mode 
by  which  juries  are  returned.  Let  me  remind  your  Lordships 
of  the  convincing  answer  given  by  the  Judges  to  the  want  of 
a  continuance  on  the  record  after  the  verdict ;  that  the  old 
common-law  mode  of  entering  a  continuance  was  incidentallj 
abrogated  by  the  statute  which  allowed  a  trial  at  bar  in  vaca- 
tion. The  same  principle,  in  my  humble  opinion,  would  now 
authorize  the  Court  to  quash  the  panel,  and  to  do  what  is 
necessary  for  assembling  a  fair  jury,  although  no  complaint  is 
or  can  now  well  be  made  in  respect  of  the  unindifferency  or 
default  of  the  sheriff.  Unconvinced  by  the  reasoning  of  the 
learned  Judges,  still  I  should  hardly  have  ventured  to  advise 
your  Lordships  to  reverse  the  judgment  merely  on  the  ground 
that  the  challenge  to  the  array  was  overruled ;  although,  after 
hearing  the  admirable  observations  made  on  this  point  by  my 
noble  and  learned  friend,  the  Lord  Chief  Justice  of  England, 
and  knowing  that  I  have  the  concurrence  of  that  very  acute, 
learned,  and  cautious  Judge,  Mr.  Justice  Coleridge,  I  enter- 
tain little  doubt  that  the  challenge  ought  to  have  been  al- 
lowed. 

But  I  now  come  to  considerations  which  induce  Qie  without 
hesitation  humbly  to  give  your  Lordships  this  advice.  The 
learned  Judges  are  unanimously  of  opinion  that  the  sixth  and 
seventh  counts  of  the  indictment,  stating  generally  conspiracies 
to  effect  changes  in  the  government  and  a  repeal  of  the  legi^^ 
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latiye  union,  by  intimidation  and  a  display  of  physical  force, 
are  bad ;  and  I  am  clear  that  they  are  so,  as  they  give 
the  defendants  no  information  of  the  specific  *  offences  *  412 
which  they  have  to  answer.  Again,  the  learned  Judges 
are  unanimously  of  opinion  that  the  findings  of  the  jury  on  the 
first,  second,  and  third  counts  of  the  indictment  are  contrary 
to  law  ;  and  I  am  clear  that  they  are  so,  as  the  defendants  are 
on  each  count  found  guilty  of  several  conspiracies,  although 
only  one  is  charged.  A  very  learned  Judge,  Mr.  Justice 
Patteson,  thinks  that  all  that  follows  the  finding  of  the  first 
conspiracy  on  each  may  be  rejected  as  surplusage ;  but  there 
seems  the  greatest  difficulty  in  giving  effect  to  the  first,  more 
than  to  the  second  finding  ;  for  eaeh  of  them  standing  alone 
would  be  regular,  and  litfle  importance  can  be  ascribed  to  the 
order  in  which  they  are  supposed  to  be  delivered  by  the  jury. 
All  the  other  Judges  think  that  these  findings  are  wholly  bad, 
and  that  no  judgment  could  be  supported  by  tttiy  of  them. 

Then,  can  the  general  judgment  stand,  professing  to  pro- 
ceed on  the  bad  counts  and  the  bad  findings,  as  well  as  on 
oth,er  good  counts  and  good  findings?  Agreeiog  with  Mr. 
Baron  Parke  and  Mr.  Justice  Colthan  (and  I  think  it  most 
unfair  to  try  to  discredit  them  by  any  expressions  of  diffidence 
which  either  of  them  may  have  used  out  of  respect  to  their 
brethren  from  whom  they  differed),  my  opinion  is,  that  part 
of  the  punishment  must  be  taken  to  be  awarded  in  respect  of 
the  supposed  offences  charged  in  the  sixth  and  seventh  counts, 
which  do  not  amount  to  offences  in  point  of  law,  for  which 
the  defendants  are  answerable ;  and  part  in  respect  of  the 
offences  duly  charged  in  the  first,  second,  and  third  counts,  of 
which  they  have  not  lawfully  been  found  guilty. 

This  is  clearly  the  language  of  the  record,  to  which  faith 
must  be  given.  After  setting  forth  the  eleven  counts 
of  the  indictment,  with  the  findings  upon  each,  *  re-  *  413 
peating  in  so  many  words  the  charges  in  the  first  three 
counts,  it  thus  proceeds :  ^'  Whereupon,  all  and  singular  the 
premises  being  seen  and  fully  understood  by  the  Court  of  our 
said  Lady  the  Queen  now  here,  it  is  considered  and  ad- 
judged by  the  said  Court  here,  that  the  said  defendant,  for 
his  offences  aforesaid,  do  pay  a  fine,"  &c.     There  is  no  nolle 
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prosequi  as  to  the  bad  counts,  and  nothing  to  prevent  the 
judgment  from  applying  to  the  defective  findings,  or  the 
counts  on  which  there  was  no  lawful  verdict ;  because  all 
the  counts  and  all  the  findings  were  believed  in  the  Court 
below  to  be  sufficient.  Therefore,  according  to  the  plain  use 
of  language  and  the  common  sense  of  mankind,  by  this  judg<* 
ment  the  defendants  are  punished  for  charges  which  do  not 
amount  to  crimes  in  the  eye  of  the  law,  and  for  crimes  of 
which  they  have  not  been  lawfully  cQj^victed. 

But  with  respect  to  the  bad  counts,  it  is  said  there  is  a  rule 
of  law,  that  if  there  be  any  one  good  count  in  an  indictment, 
which,  standing  alone,  would  support  the  judgment,  it  is  not 
vitiated  by  any  bad  counts  on  which  it  likewise  proceeds,  and 
that  we  must  presume  that  the  Court  below  awarded  the 
whole  of  the  punishment  in  respect  of  the  good  count  alone. 
I  must  say  that  it  would  be  very  strange  if  there  were  any 
such  binding  rule,  for  it  would  be  quite  contrary  to  the 
analogy  of  our  law,  and  it  might  lead  to  great  hardship  and 
injustice.  There  is  a  clear  distinction  between  an  indictment 
consisting  of  one  count  sufficiently  charging  an  indictable 
offence,  with  some  irrelevant  matter  in  it,  and  an  indictment 
containing  two  counts  charging  separate  offences,'  one  being 
good,  the  other  bad.  The  irrelevant  matter  in  the  good  count 
is  to  be  wholly  disregarded,  and  no  advantage  can  be 
*  414  taken  of  it ;  utile  per  inutile  ntm  *  vitiatur :  but  the 
separate  count  is  considered  a  separate  indictment. 
There  may  be  one  plea  to  the  one  count,  and  another  plea  to 
the  other.  There  may  be  a  demurrer  to  the  bad  count,  and 
in  that  case  there  is  no  dispute  that  the  opinion  of  a  Court  of 
Error  may  be  taken  on  its  validity.  After  verdict  there  may 
be  a  motion  in  arrest  of  judgment  on  the  bad  count,  though 
sentence  would  be  passed  on  the  good  count.  The  Loid 
Chief  Justice  has  given  a  remarkable  instance  of  this,  in  the 
case  of  The  Queen  v.  Feargua  0'  Connor^  (a)  in  which  a  motion 
in  arrest  of  judgment  was  made  upon  one  count,  and  the  Court 
gave  a  separate  opinion  upon  that  count. 

But  we  are  told  that  if  the  motion  in  arrest  of  judgment  is 

(a)  See  ante^  p.  876. 
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improperly  overruled,  and  sentence  is  passed  upon  the  de- 
fendant, and  he  is  punished  for  the  supposed  offence  in  the 
bad  count,  as  well  as  the  real  offence  in  the  good,  he  is 
entirely  without  remedy.  The  presumption  that  the  Court 
below  must  be  taken  to  have  known  which  counts  are  good 
and  which  are  bad,  and  to  have  awarded  punishment  only  in 
respect  of  the  good  counts,  is  wholly  at  variance  with  the 
spirit  of  our  jurisprudence,  which  supposes  that  Judges  are 
fallible ;  and  anxiously  provides  the  means  of  correcting  their 
mistakes,  by  motions  for  new  trials,  bills  of  exception,  writs 
of  error,  and  appeals.  Such  a  presumption  would  sometimes 
be  a  presumption,  not  only  contrary  to  the  record,  but  con- 
trary to  the  fact ;  as  in  this  very  case,  in  which  it  appears  by 
the  reports  that  all  the  Judges  of  the  Court  of  Queen's 
Bench  in  Ireland  held  the  sixth  and  seventh  counts  of  the 
indictment  to  be  unexceptionable,  and  could  not  have  ex- 
cluded them  from  consideration  in  meting  out  the  punish- 
ment. 

*  It  is  an  utter  mistake  to  suppose  that  there  is  only  *  415 
one  corptM  delicti  which  is  made  the  subject  of  several 
counts  in  one  indictment.  Even  with  respect  to  the  felony, 
the  law  supposes  a  separate  offence  to  be  charged  in  each 
count ;  and  in  misdemeanours  there  are  not  unfrequently  in 
the  different  counts  entirely  different  offences — of  different 
sorts — committed  at  different  times ;  as  in  Hex  v.  Benfield^  (a) 
for  riots  and  libels.  Therefore  the  following  case,  according 
to  the  doctrine  contended  for,  may  well  happen  :  There  may 
be  an  indictment  containing  two  counts  for  separate  offences, 
A.  and  B. ;  A.  being  a  good  and  B.  a  bad  count.  The  Judges 
in  the  Court  below  may  think  B.  good,  and  A.  bad,  and  sen- 
tence the  defendant  to  a  heavy  punishment  merely  in  respect 
of  B.,  which  may  be  connected  with  killing  game,  and  at- 
tended, in  their  estimation,  with  great  moral  turpitude, 
though  the  matter  charged  may  not  really  amount  to  an 
offence  in  law.  On  a  writ  of  error,  the  Court  above  clearly 
sees  that  B.  is  a  bad  count,  but  cannot  reverse  the  judgment, 
because  there  is  count  A.  in  the  indictment,  and  though  only 

(a)  2  Buir.  980. 
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for  a  common  assault,  would  support  the 'heavy  fine  and  im- 
prisonment imposed  in  respect  of  count  B.  I  may  suppose 
another  indictment,  with  two  counts,  and  a  separate  demurrer 
to  each  count  overruled ;  with  a  general  judgment  that  the 
defendant,  for  his  ofPences  aforesaid,  shall  be  fined  and  im- 
prisoned. Is  it  to  be  said,  that  if  he  brings  a  writ  of  error, 
and  shows  one  count  to  be  bad,  he  shall  have  no  relief  unless 
he  show  the  other  count  to  be  bad  also  ? 
Let  us  see  what  authority  there  is  for  a  doctrine  which 
would  lead  to  such  strange  consequences.  First,  ve 
*416  are  told  of  the  opinion  of  the  profession.  I  *have 
certainly  heard  it  said  very  often,  that  if  there  be  one 
good  count  in  an  indictment,  it  is  sufficient,  notwithstanding 
bad  counts ;  and  in  a  certain  sense  this  is  perfectly  true.  A 
defendant  being  convicted  generally  upon  an  indictment  con- 
taining several  counts,  if  one  of  them  be  good,  he  cannot  get 
scot-free  by  a  general  motion  in  arrest  of  judgment ;  and  it  is 
most  fit  that  he  should  be  sentenced  on  the  good  count, 
although  there  may  be  bad  counts  in  the  indictments.  I  am 
aware  that  this  notion  has  sometimes  been  carried  further, 
to  a  writ  of  error ;  but  without  any  principle,  and  without 
any  decision  to  warrant  it.  The  dictum  of  Lord  Mansheld, 
so  much  relied  upon,  that  ^'  when  there  is  a  general  verdict 
of  giiilty  on  an  indictment  consisting  of  several  counts,  if 
any  one  of  them  is  good,  that  is  sufficient,"  is  perfectly  cor- 
rect ;  but  he  is  evidently  referring  to  a  general  motion  in 
arrest  of  judgment,  in  the  Court  where  the  trial  took  place, 
and  not  in  the  slightest  degree  to  a  Court  of  Error.  lEs 
lamentation,  ^^  that  the  rule  prevails  in  civil  cases,  that  where 
there  are  several  counts  in  a  declaration,  and  general  dam- 
ages, if  one  count  be  bad,  there  must  be  a  new  trial,'*  is  only 
lamenting  what  is  as  inevitable  as  fate,  for  all  mankind  must 
allow  that  it  could  not  be  overturned  without  working  the 
most  manifest  injustice.  Where  there  are  bad  counts  in  an 
indictment,  with  a  general  judgment,  and  bad  counts  in  a 
declaration,  with  a  general  verdict,  a  Court  of  Error  in  the 
one  case,  and  the  Court  below  in  the  other,  are  placed  ex- 
actly in  the  same  predicament,  being  unable  to  distinguish 
what  portion  of  the  punishment*  or  what  portion  of  the  dam- 
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ages,  is  awarded  in  respect  of  the  good  counts  and  of  the  bad. 
I  do  not  seek  in  the  remotest  degree  to  infringe  or  relax 
the  rtQe  in  criminal  cases  which  Lord  Mansfield  has  laid 
down. 

*  The  King  v.  Mas<m  (a)  and  Young  v.  The  King  (J)  *  417 
are  very  properly  cited ;  for  they  are  cases  in  which 
the  point  might  have  been  made,  and  was  not  made ;  but 
they  prove  no  more.  BUFs  Case  (c)  amounts  absolutely  to 
nothing,  as  the  Judges  had  no  authority  to  consider  any  thing 
beyond  the  point  reserved  at  the  assizes,  whether  there  was 
any  good  count  in  the  indictment.  In  The  King  v.  Powell^  ((i) 
in  which  it  was  held  that  the  word  ^'  misdemeanour "  in  a 
judgment  was  namen  eollectivum^  and  might  apply  to  the 
offences  stated  in  two  counts  of  an  indictment,  the  question 
we  are  now  considering  did  not  arise,  and  never  was  thought 
of  at  the  bar  or  on  the  Bench.  There,  both  counts  of  the 
indictment  were  good,  the  finding  of  guilty  applied  to  both, 
and  the  sentence  of  hard  labour  must  of  necessity  be  ascribed 
to  the  count  which  would  warrant  it.  The  offence  in  the 
other  count  must  be  supposed  likewise  to  have  been  taken 
into  consideration  in  passing  sentence,  and  a  portion  of  the 
imprisonment  may  well  be  supposed  to  have  been  awarded  in 
respect  of  it.  Again,  an  indictment  for  perjury  is  not  vitiated 
by  one  defective  assignment,  if  it  contains  others  which  are 
sufficient ;  but  the  perjury  charged  is  considered  one  ofPence, 
which  the  assignments  are  offered  to  substantiate,  and  one 
good  assignment  must  suffice.  The  case  where  the  question 
arose  was  only  a  motion  in  arrest  of  judgment,  and  does  not 
apply  to  a  writ  of  error.  There  is  therefore  no  text-book, 
nor  decision,  nor  dictum^  to  support  a  doctrine  so  entirely 
contrary  to  principle.  To  my  utter  astonishment,  principle 
and  authority  failing,  it  is  rested  on  the  ground  of  expedi- 
ency ;  and  if  it  were  at  all  necessary  to  the  due  ad- 
ministration of  the  *  criminal  justice  of  the  country,  *  418 
I  should  not  resist  it,  however  anomalous  it  may  be. 
But  not  an  instance  has  been  put  where  serious  inconvenience 

(a)  2  T.  R.  681.  (b)  8  T.  R.  98. 

(0  Rubs.  &  R.  190.  (d)  2  B.  &  Ad.  75. 
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would  arise  from  upsetting  it.  In  an  indictment  for  murder 
there  may  still  be  different  counts  varpng  the  mode  of  com- 
mitting the  crime,  or  any  other  particular  as  to  which  the 
evidence  may  be  doubtful.  Although  there  may  be  a  bad 
count  in  the  indictment,  sentence  may  without  difficulty  he 
passed  on  a  count  which  is  good. 

I  understand  from  my  very  learned  friend,  Mr.  Baron 
RoLFB,  that  upon  a  late  trial  before  him  for  murder,  after  a 
general  verdict  of  guilty,  there  was  a  motion  in  arrest  of 
judgment,  upon  a  suggestion  that  there  was  a  bad  count  in 
the  indictment.  He  did  what  might  have  been  expected  from 
him.  Seeing  that  there  was  a  good  count  in  the  indictment 
to  which  the  evidence  applied,  he  proceeded  to  pass  sentence 
on  that  count ;  and  under  similar  circimastances,  he  will  do 
exactly  the  same  after  this  judgment  is  reversed.  It  is 
absurd  to  suppose,  that  when  the  Judge  at  the  trial  refuses 
to  arrest  the  judgment,  there  being  one  good  count  in  the 
indictment,  he  means  that  judgment  shall  be  entered  up  on 
the  good  and  on  the  bad  counts  indiscriminately,  so  that  his 
judgment  may  be  reversed  by  a  Court  of  Error.  If,  from  the 
gross  carelessness  of  those  employed  to  conduct  the  prosecu- 
tion, the  judgment  is  so  entered  up,  it  is  not  the  judgment 
which  he  must  be  supposed  to  have  pronounced,  and  it  ought 
to  be  reversed.  There  is  no  pretence  for  the  argument  that, 
in  refusing  generally  to  arrest  the  judgment  where  there  is 
a  bad  count,  a  judgment  is  necessarily  pronounced  which, 
according  to  the  doctrine  I  contend  for,  must  afterwards  be 
reversed.    Strictly  speaking,  where  only  one  felony  is  proved, 

there  ought  to  be  a  verdict  of  guilty  only  on  one  count ; 
*419    but  *in  cases  of  felony  it  can  seldom  be  worth  the 

prisoner's  while  to  avail  himself  of  this  right,  and 
the  present  practice  will  not  be  at  all  affected.  In  cases  of 
misdemeanour,  more  care  may  hereafter  be  required  in  framing 
indictments,  and  entering  up  verdicts  and  judgments;  but 
I  have  no  hesitation  in  'saying,  that  this  would  be  a  great 
improvement  in  criminal  proceedings.  According  to  the 
present  loose  system,  the  framer  of  an  indictment,  having 
got  one  count  good  in  law,  goes  on  to  draw  others  more  and 
more  vague  and  attenuated,  and  requiring  less  and  less  proof; 
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till  he  inyolves  the  accused  m  the  most  peiplexing  generali- 
ties, and  there  is  the  greatest  difficulty  in  knowing  what  is 
the  charge  to  be  repelled.  But  even  if  bad  counts  are  in- 
advertently introduced,  the  mischief  of  them  may  be  easily 
obviated  by  taking  a  verdict  of  acquittal  upon  them,  by  enter- 
ing a  noUe  prosequi  to  them,  or  by  seeing  that  the  judgment 
18  expressly  stated  only  to  be  on  the  good  counts,  which  alone 
would  prevent  the  bad  counts  from  invalidating  the  judgment 
upon  a  writ  of  error. 

With  respect  to  the  unauthorized  findings,  in  which  the  jury 
have  taken  such  unexampled  pains  to  get  wrong,  and  which 
present  a  question  entirely  new  for  your  Lordships'  consider- 
ation ;  it  is  admitted  by  all  the  Judges,  except  Mr.  Justice 
Patteson,  that,  if  any  punishment  is  supposed  to  be  awarded 
in  respect  of  any  part  of  the  first  three  counts,  the  judgment 
cannot  be  supported.  But  your  Lordships  are  asked  to  pre- 
sume that  the  Judges  of  the  Court  of  Queen's  Bench  in  Ire- 
land were  well  aware  that  there  was  no  sufficient  verdict  upon 
any  of  these  three  counts,  and  awarded  no  punishment  in  re- 
spect of  them.  This  again  would  be  a  presumption  against 
the  fact,  as  well  as  the  averment  of  the  record ;  for 
complaint  was  made  by  *  the  learned  counsel  for  the  *  420 
Crown,  at  your  Lordships'  bar,  that  no  objection  had 
been  taken  to  these  findings  in  the  Court  below ;  and  it  is 
quite  clear  that  there  was  no  misgiving  respecting  them  in 
any  quarter,  till  this  writ  of  error  was  brought.  In  truth, 
these  three  counts  contain  the  most  serious  charges,  and  sev- 
eral —  such  as  a  conspiracy  to  excite  disaffection  in  the  army 
—  which  are  not  repeated  in  any  of  the  good  counts  on  which 
there  is  a  valid  verdict.  We  cannot  resort  to  the  palpably 
incredible  fiction,  that  the  Judges,  in  violation  of  their  duty, 
did  not  consider  the  guilt  of  the  defendants  aggravated  by 
the  charges  in  these  three  counts,  and  proportionaily  increase 
their  punishment. 

I  allow  that  a  Court  of  Error  is  wholly  incompetent  to 
inquire  whether  discretionary  punishment  for  an  offence  of 
which  the  defendant  is  lawfully  convicted  is  reasonable  or 
excessive.  But  a  Court  of  Error  may  and  is  bound  to  inquire 
whether  punishment  has  been  inflicted  for  that  which  is  no 
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offence  in  point  of  law,  or  for  o£Eeno68  of  which  the  party  has 
not  legally  been  found  guilty.  I  allow  also  that  your  Lord- 
ships ought  not  to  reYorse  a  judgment  unless  you  see  dis- 
tinctly that  it  is  erroneous.  But  this  judgment  appears  to 
me  clearly  to  be  erroneousv  in  awarding  punishment  for 
charges  which  are  not  offidnces  in  point  of  law,  and  for  (tf- 
fences  of  which  the  parties  haye  not  legally  been  found 
guilty ;  and  therefore  when  the  question  is  put  that  it  be 
reversed,  I  shall  say,  Content. 

Notwithstanding  some  obeerrations  of  my  two  noble  and 
learned  friends  who  first  addressed  you,  leading  to  an  entire 
abandonment  of  the  judicial  functions  of  this  House,  and  a 
denial  to  the  subject  of  the  reUef  which  the  Constitution  has 

provided'  in  case  of  erroneous  judgments  in  the  Courts 
*  421    below,  —  I  need  hardly  *  press  upon  your  Lordships, 

that  you  are  not  bound  by  the  opinion  of  the  majoritf 
of  the  Judges  whom  you  tiiought  fit  to  consult,  although  the 
opinion  is  entitled  to  the  highest  possible  respect.  The  appeal 
is  not  from  the  Irish  Judges  to  the  English  Judges,  but  to 
this  Chamber  of  the  Imperial  Parliament,  —  which  I  hope 
will  long  continue  satisfactorily  to  administer  justice  in  the 
last  resort  to  all  the  inhabitants  of  the  United  Kincrdom. 


The  Lord  Chancellor,  from  his  place  on  the  woolsack,  put 
the  question,  ^^  Is  it  your  Lordships'  opinion  that  the  judg- 
ment of  the  Court  below  in  this  case  be  reversed  ?  As  many 
of  your  Lordships  as  are  of  that  opinion  will  say  ^  Content.' " 

Lords  CoTTENHAM,  CAMPBELL,  and  Denkam,  answered  '*  Con- 
tent." 

The  Lord  Chanceiix)b. — As  many  as  are  of  an  opposite 
opinion  will  say  ^^  Not  content." 


Lord  Bbougham  and  one  or  two  other  peers  said  *^Not 
content." 

The  Lord  Chancellor  made  no  declaration  of  what  he  con- 
sidered to  be  the  opinion  of  their  Lordships.    After  a  pause 
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of  some  momenta,  the  noble  and  learned  Lord  again  put  the 
question  in  the  same  terms,  and  with  the  same  result. 

LfOrd  Whabncuffe  (who,  according  to  usage  in  such  cases, 
addressed  the  House  i^m  his  seat)  said :  My  Lords,  in  this 
state  of  things  I  cannot  help  suggesting  that  your  Lordships 
should  not  divide  the  House  upon  a  question  of  this  kind, 
when  the  opinions  of  the  law  Lords  have  been  abready  giyen 
upon  it,  and  the  majority  is  in  favour  of  reversing  the 
judgment.  In  *  point  of  fact,  my  Lords,  they  consti-  *  422 
tute  the  Court  of  Appeal ;  and  if,  departing  from  what 
the  practice  has  ever  been,  noble  Lords  unlearned  in  the  law 
should  interfere  to  decide  such  questions  by  their  votes,  in- 
stead of  leaving  them  to  the  decision  of  the  law  Lords,  I  very 
much  fear  that  the  authority  of  this  House  as  a  Court  of  Jus- 
tice would  be  very  greatly  lessened  throughout  the  country. 
Under  these  circumstances,  and  with  these  views,  I  beg  leave 
humbly  to  suggest  that  such  of  your  Lordships  as  are  not 
Lords  learned  in  the  law,  and  have  not  heard  the  whole  case, 
and  cannot  be  supposed  to  be  acquainted  with  the  whole  of 
the  reasoning  upon  it,  and  who  are  therefore  not  qualified  to 
pass  a  judgment  upon  such  an  occasion,  should  abstain  al- 
together from  voting.  It  is  far  better  that  the  character  of 
this  House  as  a  Court  of  Appeal  and  a  Court  of  Law  should 
be  maintained,  even  though  the  decision  should,  in  the  opin- 
ion of  your  Lordships,  be  objectionable,  as  being  contrary  to 
that  of  the  Judges,  and  although  it  should  prove  inconvenient 
in  this  particular  instance ;  it  is,  I  say,  under  such  circum- 
stances, better  to  concur  in  the  opmion  of  the  majority  of  the 
law^  Lords,  than  reverse  the  judgment  of  those  persons  who 
by  their  education  and  station  must  be  best  able  to  decide 
upon  subjects  of  this  nature,  and  who  in  reality  constitute 
the  Court  of  Law  in  this  House. 

LiOBD  Brougham.  —  I  perfectly  agree  in  the  opinions  ex- 
pressed by  my  noUe  friend.  DifEexing,  as  I  do,  in  opinion 
finoxn  the  majority  of  the  law  Lords,  and  concurring  in  opinion 
with  the  majority  of  the  learned  Judges,  both  in  Ireland  and 
here*  on  the  subject  of  this  judgment,  while  I  deeply  lament 
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the  decision  which  has  just  been  come  to,  considering, 
*  428    as  I  do,  that  it  will  have  a  *  tendency  to,  I  was  going 

to  say,  shake  confidence  in  this  House ;  but  without 
saying  that,  deeply  lamenting  the  decision  which  has  now 
been  come  to,  and  which  I  cannot  go  along  with,  because  I 
think  it  is  a  decision  which  will  go  forth  without  authority 
and  come  back  without  respect ;  nevertheless,  I  highly  ap- 
prove of  the  view  of  this  matter  taken  by  my  noble  friend, 
and  implore  your  Lordships  who  have  not  heaid  all  the  aigu- 
ments,  who  have  not  made  yourselves  perfectly  acquainted 
¥rith  the  subject,  and  whose  habits  do  not  lead  you  to  take 
part  usually  in  the  discussion  of  such  questions,  not  to  take  any 
part  in  the  decision.  In  justice  to  myself,  and  with  reference 
to  a  subject  which  has  been  alluded  to  to-day,  I  beg  to  say, 
that  when,  on  a  former  occasion,  I  differed  from  the  learned 
Judges  on  the  subject  of  the  Irish  marriages,  I  did  so  in  a 
case  which  did  not  at  all  resemble  this  case  ;  and  I  differed 
from  them  on  that  occasion  because  they  differed  in  opinion 
from  the  eminent  and  venerable  authority  of  Lord  Stowell, 
and  other  learned  persons  well  capable  of  forming  a  correct 
opinion  upon  the  subject,  and  whose  decisions  cany  with 
them  the  greatest  weight  and  authority.  If  it  had  not  been 
for  that,  I  should  on  no  account  have  set  up  my  judgment 
against  that  of  the  learned  Judges. 

Lord  Campbell.  —  I  concurred  with  my  noble  and  learned 
friend  in  opposing  the  unanimous  opinion  of  all  the  Judges, 
in  the  case  of  the  Irish  marriages.  I  opposed  their  opinion 
then  because  I  thought  it  was  contrary  to  the  law  of  Eng- 
land ;  and  I  now  oppose  the  opinion  of  a  majority  of  the 
Judges,  only  because  I  hold  that  opinion  to  be  equally  con- 
trary to  the  law  of  England.    With  reference  to  the  chstinc- 

tion  between  law  Lords  and  lay  Lords,  and  to  what 
*  424   has  been  said  as  *  to  leaving  the  decision  of  this  case 

with  the  law  Lords,  it  is  unnecessary  for  me  to  say 
more  than  that  such  a  distinction  is  one  which  is  not  known 
to  the  Constitution :  but,  nevertheless,  I  think  that  no  Judge 
ought  ever  to  decide  a  case,  all  the  arguments  in  which  he 
has  not  heard,  and  of  which  he  can  therefore  know  compara- 
[356] 


O'OONNELL  t;.   THE  QUEEN.  *  424 

lively  nothing.  I  believe  that  none  but  the  law  Lords  have 
attended  to  the  aiguments  in  this  case  :  it  would  therefore,  I 
think,  be  proper  that  noble  Lords  who  haye  not  heard  the 
case  should  abstain  from  voting. 

The  Lord  Chancellob.  —  I  think  those  noble  Lords,  who 
have  not  heard  the  arguments,  will  decline  voting  if  I  put 
the  question  again. 

The  Earl  of  Stradbroke  said  that  he  had  considered  the 
subject  most  attentively,  and  he  was  desirous  of  giving  an 
opinion  with  respect  to  it^ 

The  Marquis  of  Clanricarde.  —  My  Lords,  I  think  it  right 
to  say,  that  if  any  noble  Lord,  not  learned  in  the  law,  who 
has  not  heard  the  whole  argument,  votes  iu  addition  to  the 
law  Lords  on  this  question,  I  shall,  as  a  matter  of  privilege, 
think  it  my  duty  also  to  give  my  vote.  In  stating  that  in- 
tention, I  must  also  say  that  I  should  be  very  sorry  to  be 
reduced  to  that  necessity ;  for  I  should  look  upon  the  course 
of  proceeding  which  would  oblige  me  so  to  act,  to  be  one  of 
the  most  calamitous  nature  to  this  House  and  the  country ; 
but  I  must  add,  that  it  is  not  required  in  this  case,  more  than 
in  any  other,  that  the  particular  Lords  who  vote  should  be 
those  who  have  studied  questions  of  this  kind.  I  think  it 
infinitely  better  that  all  those  noble  Lords  who  are  not, 
in  the  common  acceptation  of  the  term  and  in  the  usage 
of  Parliament,  qualified  to  decide,  should  leave  the 
*  House ;  and  I  hope  that  I  shall  be  allowed  to  do  so,  *  425 
in  common  with  all  other  noble  Lords  who  are  not 
lawyers. 

The  Earl  of  V erulam.  —  I  agree  with  the  noble  Lord  who 
has  just  addressed  your  Lordships ;  and  therefore,  with  the 
permission  of  your  Lordships,  I  will  retire. 

All  the  lay  Lords  then  withdrew,  (a) 

(a)  In  the  following  cases,  the  Lords  who  were  not  members  of  the 
legal  profession  took  part  in  the  decision  :— 
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The  question  that  the  judgment  be  reversed  was  again 
put,  when  it  was  carried  in  the  affirmatiye. 

Judgment  of  the  Court  below  reversed. 

Reeve  v.  Long,  lords'  Journals,  A.D.  1S95;  yol.  15,  p.  446.  Reported 
in  1  Salk.  227,  where  it  is  said  that  the  judgment  was  reversed,  against 
the  opinion  of  all  the  Judges. 

Bertie  v,  Falkland,  Lords'  Journals,  A.D.  1697;  voL  16,  pp.  280, 240. 
There  are  several  entries  relating  to  this  case,  the  result  of  which  is 
thus  summed  up  in  CoUes's  Reports^  pp.  10-18,  in  extracts  from  tiie 
Journals  :  On  hearing  counsel  on  hoth  sides,  the  debate  was  adjouned, 
and  all  the  Lords  this  day  present  were  to  be  summoned,  and  all  the 
Judges  also.  After  hearing  counsel  again,  the  question  was  proposed, 
whether  the  appellant  shall  have  any  relief  in  this  case,  and  it  was  re- 
solved in  the  aflirmative,  against  which  there  was  a  protest  of  twenij-ODe 
dissentient  peers ;  on  which  there  was  another  day  appointed  for  eon- 
sidering  the  case,  and  there  was  a  division,  and  thirteen  peers  dissented 
from  the  resolution. 

Ashby  V.  White,  Lords'  Journals,  A.D.  1703  ;  vol.  17,  p.  369.  The 
judgment  of  the  Court  of  Queen's  Bench  was  reversed  ;  but  four  bishops 
and  nine  lay  Lords  declared  their  dissent  from  the  reversal.  This  case, 
though  within  the  period  of  Colles's  Reports,  is  not  printed  byhixsi 
The  case  is  reported  in  the  Queen's  Bench,  2  Lord  Raym.  988 ;  6  Mod. 
46;  1  Salk.  19;  and  in  Parliament,  1  Bro.  P.  C.  62.  In  the  report  in 
Lord  Raymond,  where  the  final  result  is  mentioned,  it  ia  said  that  Chief 
Justice  Trevor  and  Baron  Price  were  of  opinion  with  the  three  Judges 
of  the  Queen's  Bench  ;  and  that  Chief  Baron  Wood,  and  Barons  Beny 
and  Smith  agreed  with  Lord  Holt ;  that  Tracy  doubted ;  and  Neville 
and  Blencowe  were  absent.  In  Salkeld  the  first  part  of  the  statement 
is  the  same  ;  but  the  reporter  then  adds  generally,  that  *'  the  rest  of  the 
Judges  "  agreed  with  Lord  Holt  Both  reporters  represent  that  six* 
teen  Lords  (which  is  erroneous)  agreed  with  the  three  Judges  of  the 
Queen's  Bench,  and  fifty  voted  in  favour  of  the  opinion  expressed 
•426  *by  Lord  Chief  Justice  Holt  The  report  in  Brown's  Parlia- 
mentary Cases  says  nothing  of  the  opinions  of  the  Judges,  nor  of 
the  majority  of  the  Lords,  but  records  the  names  of  the  thirteen  dissen- 
tient Lords,  as  they  are  stated  on  the  Journals  ;  namely,  the  Bishope  of 
London,  Rochester,  Chester,  and  St.  As^>h;  and  Lords  Rochester, 
Northampton,  Scarsdale,  Weymouth,  GranviQe,  Gower,  Abingdon, 
Guernsey,  and  Guildford. 

Douglas  o.  Hamilton  (known  as  the  Douglas  Cause),  Lords'  Journals, 
A.D.  1769;  vol.  82,  p.  264.  Lords  Camden  (Lord  Chancellor)  and  Mans- 
field (Chief  Justice  of  K.  B.)  advised  a  reversal  of  the  judgment  of  the 
Court  below,  and  the  motion  was  carried  ;  but  the  Duke  of  Bedford  and 
Lords  Bristol,  C.  P.  S.,  Sandwich,  Dmunore,  and  Milton,  entered  a  pro- 
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test  against  the  decudon.  The  speeches  of  Lords  Camden  and  Mansfield 
are  printed  in  the  Collectanea  Jnridica,  vol.  2,  p.  405. 

Alexander  v.  Montgomery,  Lords'  JToamals,  A.D.  1778  ;  yol.  88, 
p.  519.  On  the  question  whether  the  interlocutors  complained  of  should 
be  reversed,  the  votes  were  equal,  four  and  four  ;  when  the  ancient  rule 
of  law,  semper  prtBsumUur  pro  negantet  applied,  and  the  judgment  was 
affirmed* 

SBll  9.  St.  John,  Lords'  Joumab,  A.D.  1775;  vol.  84,  p.  448.  The 
judgment  of  the  Court  of  Common  Pleas  had  been  reversed  in  the  Court 
of  King's  Bench.  The  Barons  .of  the  Exchequer  were  summoned  to  at- 
tend the  Lords,  and  Lord^  Chief  Biux>n  Smythe  concurred  with  the 
Court  of  King's  Bench,  and  Barons  Burland  and  Eyre  with  the  Court 
of  Common  Pleas ;  ''which  latter  opinion  was  also  strongly  supported 
in  argument,"  says  Sir  W.  Blackstone,  ''  by  Lord  Apsley  (Lord  Chan- 
cellor) and  Lord  Camden,  the  only  law  Lords  in  the  House."  But  the 
motion  to  afiBrm  the  judgment  of  t^e  King's  Bench  was  carried  without  a 
division.     See  2  Sir  W.  BL  Rep.  930,  and  3  Bro.  P.  C.  875. 

The  Bishop  of  London  v.  Ffytche,  Lords'  Journals,  A.D.  1788;  voL 
86,  p.  687.  The  judgment  of  tiie  Court  of  Common  Pleas  had  been 
given  for  the  plaintilE ;  that  judgment  i^as  affirmed  in  the  King's  Bench. 
Seven  Judges  gave  opinions  in  favour  of  the  judgment  of  the  Court  below. 
One  was  for  reversing  it.  Lord  Thurlow,  and  the  Bishops  of  Salisbury, 
Bangor,  Llandaff,  and  Glouoester,  were  for  reversing  the  judgment. 
Lord  Mansfield  (Lord  Chief  Justice),  and  the  Duke  of  Bichmond,  for 
affirming  it.  The  judgment  was  reversed.  The  Journals  do  not  state 
the  numbers  on  the  division  ;  but  in  the  report  2  Bro.  P.  C.  211,  and  in 
Cunningham's  Law  of  Simony,  p.  52,  where  the  speeches  are  fully  given, 
and  also  in  1  East,  487,  it  is  said  that  the  reversal  was  carried  by  nine- 
teen to  eighteen. 
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•  427  *  GRAY  v.  THE  QUEEN. 

Samuel  Gray Plaintiff  in  Error. 

Heb  Majestt  The  Queen  .    .'    •    .    Defendant  in  Error. 

Felony.    Peremptory  ChaUenge. 

The  light  of  a  defendant  to  a  peremptory  challenge  of  jurors  to  the  num- 
ber of  twenty  exists  in  all  cases  of  f  elony,  and  is  not  confined  to  those 
which  are  punishable  capitally. 

The  law  is,  in  this  respect,  the  same  in  Ireland  as  in  England. 

July  1;  September  2, 1844. 

An  indictment  was  preferred  in  1842,  at  Monaghan,  in  Ire- 
land, against  Samuel  Gray,  framed  upon  the  Statute  1  Vict 
c.  85 ;  (a)  and  it  charged  the  defendant,  in  the  first  count, 
with  feloniously,  unlawfully,  and  maliciously  shooting  at  one 
James  Cunningham,  with  intent  to  murder  him ;  and,  in  the 
second  count,  with  feloniously,  unlawfully,  and  maliciously 
shooting  at  James  Cimningham,  with  intent  to  do  him  griev- 
ous bodily  harm.  Gray  pleaded  Not  guilty.  On  this  indict- 
ment he  was  tried  at  the  Monaghan  Lent  Assizes,  1842 ;  and 
in  consequence  of  the  illness  of  one  of  the  jurors,  the  jiuy 
was  discharged  from  giving  a  verdict.  He  was  again  tried  at 
the  Summer  Assizes,  1842,  and  the  liCnt  Assizes,  1848 ;  and 
on  each  occasion  the  jurors  disagreed  about  their  verdict,  and 

(a)  By  which  it  is  enacted  (sect.  8),  <<  That  whosoever  shall  shoot  at 
any  person,  or  shall  by  drawing  a  trigger,  or  in  any  other  manner,  attempt 
to  discharge  any  kind  of  loaded  arms  at  any  person,  with  intent  to 
commit  the  crime  of  murder,  shall,  although  no  bodily  injury  shall  be 
effected,  be  guilty  of  felony,"  and  be  liable  to  transportation.  Sect.  4  is 
similar  in  its  proTisions,  except  that  the  intent  there  provided  against  is, 
the  *'  intent  to  maim,  disfigure,  or  disable,  or  to  do  some  other  grieTons 
bodily  harm."  The  punishment  is  the  same  in  this  as  in  the  preceding 
section. 
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'Were  discharged.  The  indictment  was  then  removed 
by  *  the  Crown  into  the  Court  of  Queen's  Bench,  at  *  428 
Dublin,  by  writ  of  certiorari;  and  in  Easter  term,  in 
the  year  1848,  Gray  being  called  upon  to  plead  to  the  indict- 
ment, pleaded  specially  a%Urtfais  acquit^  stating,  in  substance, 
that  he  had  been  already  tried  for,  and  acquitted  of  the 
murder  of  one  Owen  Murphy,  and  that  the  murder  of  Owen 
Murphy  was  the  same  identical  transaction  as  the  felonious 
shooting  of  James  Cunningham,  now  charged  against  him ; 
and  that  the  murder  of  Owen  Murphy  and  the  felonious 
shooting  at  Cunningham  were  one  and  the  same  felony,  and 
together  formed  and  constituted  one  entire  felonious  trans- 
action ;  and  that  consequently  the  jury  could  not  have  ac- 
quitted Samuel  Gray  upon  the  charge  of  the  murder  of  Owen 
Murphy,  without  also  acquitting  him,  by  necessary  implica- 
tion, upon  the  charge  of  feloniously  shooting  at  James  Cun- 
ningham. This  plea  was  demurred  to  upon  the  part  of  the 
Crown,  and  Gray  joined  in  demurrer.  In  Trinity  term,  1848, 
the  Court  of  Queen's  Bench  decided  that  this  plea  was  not 
sufficient  in  law,  and  gave  judgment  of  reBpondeat  avMer 
against  Gray  accordingly ;  (a)  and  thereupon  he  pleaded 
Not  guilty*  The  record  was  sent  down  for  trial  to  the  Sum- 
mer Assizes  for  the  aforesaid  county  of  Monaghan,  in  the 
year  1843.  Upon  the  trial  Gb*ay  challenged,  as  they  were 
called  into  the  box,  and  before  they  were  sworn,  two  of  the 
jurors,  William  Charles  Waddell  and  James  Kelly,  peremp- 
torily, and  without  showing  any  special  cause  or  ground  of 
challenge.  These  challenges  were  demurred  to  respectively 
on  the  part  of  the  Crown,  and  such  demurrers  were  allowed 
by  the  Court,  and  the  challenges  overruled ;  (V)  and 
the  indictment  was  *  tried  accordingly  by  the  said  *429 
W.  C.  Waddell  and  J.  Kelly,  and  ten  other  jurors, 

(a)  5  Brady,  M'GansIand,  Jones  &  M.  524. 

(h)  Irish  Circ.  Bep.  420.  The  demurrer  depended  on  the  construction 
of  the  9  Geo.  4,  c.  54,  §  9;  by  which  it  is  provided  that  *'  no  person  ar- 
raigned for  treason  or  murder,  or  for  other  felony,  shall  be  admitted  to 
any  peremptory  challenge  aboye  the  number  of  twenty."  This  statute 
had  repealed  (among  a  great  many  others)  the  10  &  11  Char.  1,  o.  9, 
which  had  contained  a  proviso  in  the  same  terms. 
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who  returned  a  verdict  of  Guilty.  In  the  Hilary  term  fol- 
lowing Gray  moved  to  arrest  tha  judgment  of  the  Court  of 
Queen's  Bench,  upon  the  ground  that  his  above-mentioned 
challenges  had  been  disallowed  contrary  to  law.  This  motion 
was  (Mr.  Justice  Pebbin  di$9.^  refused  by  the  Court,  (a) 
and  judgment  of  transportation  for  life  was  given  against 
him.  The  present  writ  of  error  had  been  brought  to  reverse 
this  judgment  of  the  Court  of  Queen's  Bench  in  Ireland. 

The  Judges  were  summoned;  and  Lord  Chief  Justice 
TiNDAL,  Lord  Chief  Baron  Pollock,  Justices  Pattesok, 
Williams,  Colebidge,  Coltman,  and  WiaHTHAN,  and  Barons 
Pabke  and  Gubnby,  attended. 

Mr.  Napier  and  Mr.  Jknomm^  for  the  plaintiff  in  error.  — 
This  is  the  case  of  an  indictment  founded  on  the  1st  Vict, 
c  85,  §§  8  &  4  ;  and  the  question  is,  whether,  upon  an  indict- 
ment under  that  statute,  the  prisoner  has  a  right  to  a  peremp- 
tory challenge  of  the  jurors.  The  negative  of  this  question 
will  be  contended  for  on  the  other  side,  upon  the  ground  that 
the  life  of  the  party  is  not  in  danger ;  but  it  is  submitted  on 
tiie  part  of  the  plaintiff  in  error,  that  a  right  to  peremptoiy 
challenge  is  incident  to  a  felony  of  every  kind,  whether  at 
common  law  or  by  statute  ;  for  that  the  simple  creati<m  of  a 
felony  by  statute  gives  it  all  the  incidents  which  attend  any 
existing  felony.  Here  the  case  is  stronger ;  for  the 
*  480  felony  is  not  now  created  *  for  the  first  time,  but  re- 
mains a  felony  as  at  oommon  law,  the  punishment 
only  having  been  altered.  It  is  therefore  submitted,  secondly, 
that  where  the  punishment  alone  has  been  changed  by 
statute,  all  the  other  incidents  of  the  offence  remain,  and 
that  nothing  is  altered  except  what  is  included  in  the  words 
of  the  statute.  The  authority  for  this  latter  proposition  is 
distinctly  stated  in  the  OoalheaverB*  Case :  (i)  ^^  The  Judges 
determined  that  this  offence  was  a  new-created  felony,  and 
therefore  that  it  must  necessarily  possess  all  the  incidents 
which  appertain  to  felony  by  the  rules  and  principles  of  the 

(a)  Joy  on  PeiemptoTy  ChaUeoge  of  Juron,  Append,  i. 
(6)  1  Leach's  Cro.  Caa.  66. 
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common  law ; "  and  the  case  goes  on  to  say,  that  of  these 
rules  and  principles,  *'  one  of  the  most  important  incidents 
is  the  right  of  challenge,  especially  to  the  polls."  The  im- 
portance of  the  right  cannot  b^  doubted :  on  its  free  exer* 
eise  depends,  in  a  great  measnre,  the  prisoner's  security  for 
obtaining  a  fair  trial.  Lord  Coke  says  (a)  that,  ^^by  the 
common  law,  in  cases  of  high  treason  or  misprision  of  trea- 
son, a  man  may  challenge  thirty-five  peremptorily,  which  is 
under  three  juries ;  but  more  he  cannot.''  This  statement 
of  the  law  is  supported  by  Lord  Chief  Baron  Comtns,  who 
says,  *^  So  in  petit  treason  or  felony,  by  the  common  law,  he 
might  challenge  thirty-five,  which  is  now  restrained  by  the 
Statute  22  Hen.  8,  to  20,  without  cause  shown  ;"(i)  an 
opinion  which  he  afterwards  repeats  in  another  place,  (c) 
Other  authorities  (dl)  are  to  the  same  effect,  and  distinctly 
describe  the  rule  as  applicable  to  felony.  In  so  stating  it 
they  do  not  describe  any  particular  felony,  but  use  the  word 
without  restriction. 

Thus  the  rule  extends  to  felony,  as  a  class  of  crime ; 
*but  to  strengthen  the  present  argument,  that  the  *  481 
right  does  not  depend  exclusively  on  the  punishment 
being  capital,  it  will  be  shown  to  extend  to  misprision  of  trea- 
son, which  was  a  high  misdemeanour,  but  no  felony.  This  is 
important  as  an  answer  to  the  supposition  that  the  right  only 
existed  in  cases  where  death  was  the  punishment  of  the 
offence.  The  punishment  of  death  is  not  essentially  conse- 
quent on  the  crime  of  felony,  but  the  right  to  peremptory 
challenge  is  essentially  incident  to  the  offence.  The  per- 
sonal punishment  is  not  of  the  essence  of  the  offence  of 
felony.  Hawkins  thus  defines  it :  (e)  "  Felony,  which  ex 
vi  terminij  signifies  ^  quodlibet  crimen  felleo  animo  perpetra- 
tum,'  and  can  be  expressed  by  no  periphrasis  or  equivalent, 
without  the  word  felonies  "  This  is  partly  taken  from  a  pas- 
Co)  8  Inst.  27.  (b)  Com.  Dig.  Chall.  C.  1. 

(c)  Dom.  Dig.  Justices,  W.  2. 

(d)  Finch  Law,  414,  tit.  «<  Challenge ; "  Bro.  Abr.  Chall.  86;  Fiti. 
N.  B.  ChaU.  162;  1  Inst.  156  b. 

^(0  Heas  of  the  Crown,  Bk.  i.,  c.  7,  §  1,  8th  edit,  by  Curwood. 

[868] 


*  481  CASES  IN  THE  HO08E  OF  LOBDS. 

sage  in  the  First  Institute,  where  Lord  Ck)KE  gives  (a)  a  defi- 
nition from  Olanyil,  in  these  words :  ^^  Quodlibet  eapitale 
crimen,  felleo  animo  perpetratom."    This  Hawkins  corrects, 
as  well  in  his  Pleas  of  the  Crown  as  in  his  Abridgment  of 
the  First  Institute,  by  omitting  the  word  eapitale^  which  is 
important  in  considering  this  case,  although  it  may  be  found 
that  the  original  meaning  of  this  word  did  not  imply  that  the 
convict  should  suffer  death.     Lord  Coke  himself  did  not 
consider  the  epithet  eapitale  to  be  confined  to  all  offences,  of 
which  those  who  might  be  convicted  would  be  punishable 
with  death ;  because  he  says,  in  the  same  page,  that  under 
felony,  in  commissions,  is  included  inter  alia^  chance  medley, 
se  defendendoj  and  petit  larceny  ;  and  he  adds,  ^^  For  such  of 
these  crimes,  for  which  any  shall  have  this  judgment,  to  be 
hanged  by  the  neck  till  he  be  dead,  he  shall  forfeit  all 
*  482   his  lands  *  in  fee-simple,  and  his  goods  and  chattels. 
.  For  felony  by  chance  medley,  or  se  drfendendo^  or 
petty  larceny,  he  shall  forfeit  his  goods  and  chattels,  and  no 
lands  of  any  estate  of  freehold  inheritance."      Blackstone 
refers  to  and  adopts  these  remarks ;  for  he  says,  (h)  *^  Hence 
it  follows  that  capital  punishment  does  by  no  means  enter 
into  the  true  idea  and  definition  of  felony."    It  is  not  liabil- 
ity to  death,  but  liability  to  forfeiture,  that  is  of  the  essence 
of  a  felony ;  and  such  Blackstone  states  to  be  an  inseparable 
incident  and  the  true  criterion  of  felony.    £ven  that,  how- 
ever, is  not  quite  accurate;  for  there  may  be  an  offence 
liable  to  forfeiture  of  lands  or  goods,  or  both,  as  misprision 
of  treason,  without  its  being  a  felony.    It  would  be  singular 
if  the  rule  as  to  challenge  should  in  terms  be  applied  to 
felony,  and  the  reason  of  the  rule,  as  a  test  of  its  practical 
allowance,  depend  on  a  casual  consequence,  not  on  an  essen- 
tial  property  of  felony.    And  it  would  be  still  more  singular 
if  the  same  rule  should  in  terms  be  applied  to  misprision  of 
treason,  from  which  it  must  be  excluded  by  the  reason  em- 
ployed  to  limit  it  in  the  case  of  felony.    There  is,  in  truth, 
no  such  strange  inconsistency  in  the  law.    The  conunon 

(a)  Co.  litt.  891  a.  (&)  4  Bl.  Com.  97. 
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incident  of  both  offences  is  forfeiture.  If  the  rule  depends 
on  any  incident  of  the  offence  to  which  it  applies,  it  cannot 
be  upon  the  personal  pnnishment,  which  has  often  fluctuated, 
but  must  be  upon  a  permanent  incident,  common  to  all  the 
offences  to  which  it  in  terms  extends.  Now  forfeiture  is 
common  to  aU. 

But  it  will  be  said  on  the  other  side,  that  most  of  the  text- 
writers,  in  giving  the  rule,  speak  of  the  privilege  as  exist- 
ing infavorem  vitcB*  This  may  be  true ;  but  the  text-writers 
repeat  each  other,  and  repetition  alone  cannot  confer 
authority  on  a  statement  *  which  was  originally  errone-  *  433 
ous.  The  origin  of  all  these  descriptions  of  the  per- 
emptory challenge,  is  to  be  found  in  Lord  Coke's  First 
Institute,  (a)  where  this  expression,  *^  in  favour  of  life,"  is 
used ;  but  that  he  did  not  consider  the  reason  as  limiting 
the  rule  is  evident  from  the  fact  of  his  there  referring  to  the 
case  of  misprision  of  treason  as  one  in  which  the  right  of 
peremptory  challenge  existed,  though  that  is  one  to  which 
the  reason  assigned  for  the  rule  in  treason  or  felony  could 
not  apply.  In  another  place  Lord  Coke  says,  (i)  that,  ^^  if 
a  man  be  nonsuit  in  an  appeal  of  mayhem,  it  is  peremptory ; 
for  the  writ  says,  ^felanice  maihemavit ; ' "  which  shows  that 
the  word  felonice  decided  the  character  of  the  offence,  for 
mayhem  was  not  capitally  punishable.  Comyns(c)  states 
the  rule,  but  does  not  give  the  reason ;  so  that  he,  at  least, 
did  not  think  that  the  rule  was  restricted  to  cases  where  such 
a  reason  could  apply.  Lord  Chief  Baron  Gilbert,  in  his  His- 
tory of  the  Common  Pleas,  (<2)  suggests  a  different  reason ; 
namely,  that  the  trial  by  the  petty  jury  came  in  the  place  of 
the  ordeal :  and  this  view  of  the  matter  is  supported  by  the 
case  of  the  Abbot  of  Strata  Mercella,  (e^  and  by  Eilham's 
Laws  of  WUliam  the  Conqueror,  (jg)  Blackstone  (K)  states 
the  rule  as  to  peremptory  challenges,  doubtfully ;  saying  that 
it  was  granted  ^^  in  criminal  cases,  or  at  least  in  capital  ones, 
m  favorem  vitce.*^  But  one  of  his  commentators  (the  present 

(a)  156  b.  (6)  1  Inst.  139  a. 

(c)  Com.  Dig.  tit.  Chall.  C.  Id)  Page  98. 

(0  Co.  Rep.  82.  (g)  Pages  15,  81,  79. 

(A)  4  Comm.  363.\* 
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Mr.  Justice  Coleridge)  suggests  that  this  incltides  all  felonies 

which  in  legal  theory  are  capital.    And  Blackstone  himself, 

in  the  following  page,  says  that  ^^  no  person  arraigned 

*  434   for  felony,"  not  adding  *  punishable  with  death,  *^  can 

be  admitted  to  make  more  than  twenty  peremptory 
challenges."  In  Comyns's  Digest  (a)  it  is  said,  ^^  By  Statute 
22  Hen.  8,  c.  14,  a  felon  may  chaUei^e  twenty  of  the  juiy 
peremptorily."  There  no  distinction  is  made  between  those 
felonies  that  are  capital  and  those  that  are  not.  But  the 
Irish  Statute  (10  &  11  Chas.  1,  c.  9),  passed  on  the  same  sub- 
ject, is  even  stronger,  because  more  general  in  its  expressions. 
It  limits  the  number  in  ^^  high  treason,  petty  treason,  mur- 
der, manslaughter,  or  any  other  felony  whatsoever."  It 
is  plain,  therefore,  that  the  practice  in  Ireland  has  no  foun- 
dation in  the  words  of  l^e  statute ;  the  practice  in  £2ngland 
has  always  been  to  allow  the  challenge  in  aU  felonies.  If  it 
should  be  said  that  the  attention  of  &e  legislature  was  not 
drawn  to  this  distinction  between  certain  classes  of  felonies ; 
the  answer  is,  that  in  a  statute  passed  a  short  time  previously 
(10  Chas.  1,  sess.  2,  c.  14,  §  5),  there  is  a  specific  designation 
of  those  felonies  which  are  punishable  with  death :  so  that  it 
is  clear  that  the  legislature  was  fully  aware  of  the  distino- 
tion. 

The  analogy  drawn  firom  the  case  of  petty  larceny  will  be 
denied  on  the  other  side,  and  it  will  be  said  tiiat  petty  larceny 
is  not  a  felony.  Between  the  22  Hen.  8,  c.  14,  which  was  a 
temporary  Act,  and  the  82  Hen.  8,  o.  8,  which  was  a  perma* 
nent  Act,  this  very  point  arose.  In  the  Year  Book  (i)  there 
is  an  argument  on  the  question,  whether  the  taking  of  any 
thing  under  the  value  of  12d.  was  a  felony  or  not ;  and  Frrz- 
HERBERT,  who  was  then  Chief  Justice,  said,  ^*  The  indictment 
shall  be  that  he  fdonice  cepit ;  for  it  is  such  a  felony  that  one 
forfeits  all  his  goods  for  it,  but  he  shall  not  lose  his  life.  And 

I  could  show  you  an  ancient  book,  that  he  should  &i^ 

*  435   feit  his  lands  for  *  this."  The  doctrine  here  laid  down 

is  adopted  by  Lord  Hale,  (c)  and  by  Brooke,  (cf)  and 

(a)  Tit  Indictment,  M.  (b)  27  Hen.  8,  f ol.  22,  edit  1620. 

(c)  1  PI.  of  the  Cr.  508,  630.  (d)  Bro.  Abr.  tit  Corone,  pL  2.  ' 
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in  Brondey*9  Case ;  (a)  the  last  of  which  shows  that  on  an 
indictment  for  grand  larceny  the  prisoner  might  be  convicted 
of  petty  larceny.  But  there  are  other  proofs  of  the  identity 
of  these  offences.  Among  other  incidents  of  petty  larceny, 
the  prisoner  was  refused,  as  in  grand  larceny,  the  privilege  of 
being  defended  by  counsel.  Hawkins  (&)  and  Blackstone.  (o) 
The  statute  which .  removed  this  disability  (6  &  7  Will.  4, 
c.  114)  made  no  distinction  between  them.  The  two  cases 
likewise  resemble  each  other  as  to  the  incidents  of  a  finding  of 
fugamfedt;  Hawkins  (<2)  and  Hale ;  (e)  and  in  The  King  v. 
Wilkesj  (jg)  Lord  MANsnEauD  says,  ^'  Flight  is  itself  a  crime. 
If  an  innocent  man  flies  for  treason  or  felony,  he  forfeits  all 
his  goods  and  chattels."  The  reason  given  is,  *^  because  the 
party  decUnes  and  refuses  the  trial  by  the  law."  HaU9  v. 
Petit.  (A)  But  the  perfect  resemblance  between  gi^nd  and 
petty  larceny  in  aU  respects  except  the  amount  of  the  pun- 
ishment is  clearly  settled  by  the  case  of  Pendock  v.  Machine 
derj  (%)  where  the  question  arose  whether  a  person  convicted 
of  i>etty  larceny  could  be  a  witness  to  a  will.  Lord  Chief 
Justice  WniiEB,  in  delivering  the.  judgment  of  the  Court, 
there  distinguishes  between  the  crime  and  the  punishment. 
He  refers  to  Coke,  to  Hale,  and  Hawkins,  to  show  that 
*  persons  convicted  of  felony  are  infamous,  and  cannot  *  436 
be  jurors  or  witnesses :  he  then  cites  the  authorities  to 
show  that  petty  larceny  is  felony,  and  holds  that  the  party, 
convicted  of  that  offence  is  not  competent  as  a  witness. 

If  the  offences  are  in  other  respects  the  same,  they  must 
be  so  for  the  purposes  of  challenge ;  and  they  must  especially 
be  so  after  the  4  Geo.  1,  c.  11,  which  subjects  grand  and 
petty  larceny  to  the  same  actual  punishment.  Indeed,  the 
incidents  of  the  two  offences  are  throughout  the  same.    The 

(a)  Hetley,  p.  66.  See  also  Male  v,  Ket,  Hob.  1S4,  where  the  point 
was  expressly  decided.  **  Male  brought  an  action  against  Ket  for  saying 
that  he  had  stolen  his  com  out  of  his  bam.  After  a  verdict  it  was  said 
the  com  might  not  be  worth  a  penny  :  yet  judgment  was  given  for  the 
plaintiff  ;  for  it  is  felony,  though  it  be  not  capital.'' 

(6)  fik.  ii.,  c  89,  f  1.  (e)  4  Comm.  355. 

Id)  Bk.  ii.,  c.  49,  §  14.  (e)  1  Hale,  P.  C.  580. 

(g)  4  finrr.  2549.  (A)  Plowd.  263. 

(0  Willes,  665. 
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defendant  may  in  any  felony  plead  over  after  special  plea ; 
for  though  Lord  Hale  (a)  states  that  he  may  do  so  tn/avor^m 
vvUbj  that  restriction  has  not  been  recognized  in  practice ;  and 
in  Rex  y«  Q-oddard^  (V)  Lord  Holt  states  the  rule  as  exist- 
ing in  cases  of  felony,  and  not  in  misdemeanour ;  showii^ 
that  in  his  opinion  it  belongs  to  felony  as  a  class  of  crime,  as 
contradistinguished  from  misdemeanoun.  Again,  though  in 
Hawkins  (c)  it  is  said,  ^^  in  cases  not  capital,  judgment  on 
demurrer  is  final,"  yet  in  Rex  y*  Purehasy  (d)  where  the 
indictment  was  for  embezzlement,  Mr.  Justice  Pattbbon  says, 
'^  I  think  that  there  is  no  doubt  that  the  prisoner  may  plead 
over  to  the  felony,  if  the  demurrer  be  decided  against  him/' 
In  the  case  of  The  King  y.  St.  Q-eorge^  (e)  there  was  an  in- 
dictment under  the  same  sections  of  the  same  Act  as  that  on 
which  the  present  indictment  was  founded,  yiz.,  1  Vict.  c.  85 ; 
and  on  application  to  Mr.  Baron  Pabkb  to  allow  the  prisoner 
to  sit  near  his  counsel,  to  which  application  the  prosecutor 

consented,  Mr.  Baron  Parke  said,  '*  In  a  case  of  felony 
*  487    the  party  *  must  be  tried  at  the  bar ;  in  misdemeanoor 

it  is  otherwise ; "  and  refused  the  application.  So,  by 
the  22  Hen.  8,  c.  14,  §  6,  any  person  arraigned  for  any  petty 
treason,  murder,  or  felony,  is  to  plead  and  be  tried  without 
further  respite  and  delay ;  and  by  6  Geo.  4,  c.  50,  §  30,  a 
special  juiy  is  allowed  in  criminal  cases,  except  those  of 
treason  or  felony.  No  distinction  is  there  taken  as  to  any 
classification  of  felonies,  but  the  Act  extends  to  eyery  species 
of  that  offence.  The  reason  for  the  rule  is  thus  stated  by 
Lord  Chief  Justice  Pabkbb,  in  The  King  y.  Macartney :  (jj) 
^^  There  cannot  be  a  special  jury  in  cases  of  treason  or  felony, 
for  the  party  must  haye  the  adyantage  of  challenging  twenty 
without  cause  shown."  As  that  statute  merely  regulated  the 
administration  of  the  old  law,  this  obseryation  of  the  Lord 
Chief  Baron  shows  that  sect.  29,  which  enacts  that  no  person 
arraigned  for  murder  or  felony  shall  be  admitted  to  any  per- 
emptory challenge  aboye  twenty,  must  apply  to  eyery  case  in 

(a)  2  Hale,  P.  C.  255.  (b)  2  Ld.  Baym.  922. 

(c)  Fleas  of  the  Crown,  Bk.  ii.,  c  81,  §  7. 

Id)  1  Car.  &  M.  619.  (e)  9  C.  &  P.  485. 

(g)  Yin.  Abr.  Trial,  D.  e.  2,  oct  edit.  21  vol.  801. 
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which  the  party  could  not  have  a  special  jury ;  for  sect.  80 
includes  every  case  not  within  the  preceding  section. 

In  clergyable  felonies  the  right  of  peremptory  challenge 
existed.  The  benefit  of  clergy  was  at  first  a  purely  ecclesi- 
astical privilege,  and  as  such  could  be  claimed  even  at  the 
gallows.  Hale,  (a)  It  was  afterwards  granted  to  all  who 
could  read.  Searle  v.  Williams.  (6)  The  18th  Eliz.  c.  7, 
which  abolished  canonical  pinrgation,  enabled  the  Judge  to 
imprison  for  a  year.  Lord  Hobart  says  (p.  292),  "The 
statute,  by  taking  away  purgation,  never  meant  to  abate 
or  abridge  the  benefit  of  clergy,  but  to  give  it  by  the 
*  proper  means  and  in  the  proper  place,  and  by  a  more  *  438 
ready  and  direct  means,  without  circuit  or  delay.'' 
The  benefit  of  clergy  was  a  personal  privilege ;  peers  had  it. 
Blackstone.  (er)  The  Statute  5  Anne,  c.  6,  extended  the 
privilege,  by  not  requiring  the  party  to  read.  But  though 
the  punishment  was  thus  in  effect  altered,  a  clergyable  felony 
remains  in  quality  a  capital  offence.  It  is  so  in  theory,  even 
where  a  statute  creates  a  felony,  and  makes  it  punishable 
with  transportation.  The  King  v.  Johnson,  (d)  This  privi- 
lege can  only  be  taken  away  by  express  words :  thus  Haw- 
kins say,  (e)  "  If  a  statute  create  a  felony,  and  say  that  the 
offender  shall  suffer  death,  yet  he  shall  in  such  case  have 
the  benefit  of  clergy ;  for  this  being  a  privilege  allowed  by 
the  common  law,  cannot  be  taken  away  without  express 
words ; "  and  Hale  (jg)  is  to  the  same  effect.  The  Statutes 
7  &  8  Geo.  4,  cc.  28,  29,  30,  altered  much  of  the  criminal  law. 
The  first  of  these  statutes  (sect.  6)  abolishes  benefit  of  clergy ; 
but  sect.  7  counteracts  the  effect  of  that  abolition,  by  pro- 
viding that  persons  convicted  of  felony,  not  excluded  from 
clergy  at  the  time  of  the  passing  of  that  statute,  shall  not 
suffer  death. 

The  actual  punishment  of  offenders  convicted  of  clergyable 
felonies  is,  in  many  instances,  increased  by  that  statute ;  as, 
for  example,  manslaughter,  which  is  now  a  transportable 

(a)  2  Hale,  P.  C.  321,  379.  (6)  Hob.  288. 

(c)  4  BL  Com.  307,  and  see  n.  2,  by  Coleridge. 
((0  3  M.  &  Sel.  539.  (e)  Hawk.  P.  C.  Bk.  i.,  c.  7,  §  9. 

(^)  2  Hale,  P.  C.  320. 
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offence.  The  right  to  peremptory  challenge  in  manslaaghter 
existed  under  the  Statute  of  Elizabeth,  when  the  punish- 
ment was  only  one  year's  imprisonment.  As  to  larceny,  the 
7  &  8  Geo.  4,  c.  29,  abolishes  the  distinction  between  grand 
and  petty  larceny,  and  provides  that  petty  larceny 

*  439  *  shall  be  of  the  same  nature,  and  subject  to  all  the 

incidents  in  all  respects,  as  grand  larceny  was  before 
the  passing  of  this  Act.  The  analogous  Acts  for  Ireland  are 
9  Geo.  4,  cc.  53,  54,  55,  56 :  and  the  Irish  practice,  which  is 
said  to  have  existed  before  these  Acts,  is  plainly  i^ainst 
law. 

The  spirit  of  the  law  is  more  favourable  to  defendants  now 
than  it  was  formerly.  A  defendant  has  his  privileges  ex- 
tended, not  abridged.  In  the  case  of  The  King  v.  Geaeh^  (a) 
which  was  an  indictment  for  forgery  not  punishable  with 
death,  Mr.  Baron  Pabke  allowed  a  peremptory  challenge. 
The  practice  in  the  English  Courts  is  correct ;  that  of  the 
Irish  Courts  is  in  this  respect  erroneous.  The  rule  of  the 
common  law  attached  on  the  offence,  and  did  not  vary  with 
the  extent  of  the  punishment.  Even  if  that  rule  was  doubt- 
ful in  itself,  the  settled  practice  of  the  English  Courts  has 
construed  it ;  and  if  that  rule  is  to  be  narrowed  by  the  reason 
suggested,  then  it  is  submitted  that  the  statute  legally  con- 
strued, if  it  does  not  confer,  does  not  take  away  the  right  in 
this  case. 

The  Attorney-General  for  Ireland  (JKr.  T.  B.  C.  Smith), 
and  Mr.  Waddington^  for  the  Crown.  —  The  judgment  of  the 
Court  below  must  be  affirmed.  The  English  practice  is  not 
warranted  by  law ;  the  Irish  practice  is  in  accordance  with 
all  the  authorities.  The  10  &  11  Chas.  1,  c.  9,  was  not  a 
statute  creating  a  right  in  favour  of  the  subject,  but  limiting 
the  right  which  hie  already  enjoyed  at  common  law ;  such  is 
its  very  title  ;  namely,  "  An  Act  for  the  limiting  of  Peremp- 
tory Challenges,  in  Cases  of  Treason  and  Felonies." 

*  440    But  even  the  common-law  right  of  peremptory  *  chal- 

lenge was  not  as  extensive  as  it  has  been  supposed  on 

(a)  9  C.  &  P.  499. 
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the  other  side :  it  was  not  a  necessary  incident  to  all  kinds  of 
felony.  Though  petty  larceny  might  be  a  felony  at  common 
law,  the  right  did  not  exist  with  reference  to  that  crimen  The 
argument  of  analogy  attempted  to  be  founded  on  the  mention 
by  Lord  Coke  of  the  offence  of  misprision  of  treason  cannot 
be  supported ;  for  that  offence  was  originally  capital,  and 
while  so  the  right  to  peremptory  challenge  existed  in  it ;  but 
when  it  was  declared  a  misdemeanour,  that  right  ceased.  All 
the  text-writers  say  that  the  right  of  peremptory  challenge 
was  given  in  favour  of  life.  Fortescue,  (a)  Lord  Coke's 
Institutes,  (6)  Trials  per  Pais,  (<?)  Hawkins's  Pleas  of  the 
Crown,  (rf)  Bacon's  Abridgment,  (e)  Staundforde,  (^)  Lam- 
bard's  Eirenarcha,  (A)  Hale's  Pleas  of  the  Crown,  (i)  Doc- 
tor and  Student,  (A)  Wingate's  Maxims,  (J)  Termes  de  la 
Ley.  (m)  If,  in  the  time  of  Coke,  Fortescue,  and  Lambard, 
the  right  of  peremptory  challenge  existed  in  cases  of  petty 
larceny,  they  must  have  mentioned  it.  They  do  not  mention 
any  thing  of  the  kind  ;  but  wherever  they  speak  of  the  priv- 
ilege, they  speak  of  it  as  granted  in  favour  of  life. 

The  authorities,  therefore,  do  not  bear  out  the  argument 
that  petty  larceny  was  in  all  respects  a  felony ;  for  though,  in 
Lord  Coke,  (n)  larceny  is  put  under  the  word  felony,  and 
the  definition  given  of  felony,  that  **  Ex  vi  termini,"  it 
signifies  "  quodlibet  *  capitale  crimen  felleo  animo  per-    *  441 
petratum,"  may  appear  to  apply  to  larceny,  yet  all  the 
incidents  of  felony  do  not  apply  to  it^.    Lambard's  Eirenarcha 
proves  the  distinction  here  taken  as  to  the  difference  in  the 
punishment  to  be  that  which,  in  his  opinion,  was  of  great 
importance.     He  says :  (o)  "  And  albeit  petty  be  not  punish- 
able by  death,  as  the  greater  larceny  is,  yet  be  they  both 
felonious  takings."     But  further,  in  petty  larceny  benefit  of 

(a)  De  Laud.  c.  27.  (h)  1  Inst.  156  b. ;  3  Inst.  210. 

(c)  Vol.  2,  8th  edit.  176,  599.  (d)  Bk.  ii.,  c.  43,  §6. 

(c)  Tit.  Jury,  E.  9. 

(g)  Pleas  of  the  Crown,  157  b. ;  tit.  Challenge,  B.  8,  c.  7. 

Ih)  Page  554.  (0  Bk.  ii. ,  p.  267. 

(ib)  Dial.  L,  c.  8.  (0  Page  358. 

(m)  Tit.  Challenge.  (n)  1  Inst.  391  a. 

(o)  Page  272,  c.  7,  Bk.  ii. 
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clergy  could  not  be  prayed ;  (a)  it  did  not  produce  civil  death 
in  the  offender.  (6) 

[The  Lord  Chancellor.  —  In  the  later  editions  of  this 
Year  Book,  the  Judge  is  made  to  assert  that  petty  larceny  is 
not  a  felony.  Lord  Chief  Justice  Gibes  used  to  say  that  he 
could  get  authorities  in  the  Year  Books  for  any  side  in  any 
thing.] 

Nor  did  it  admit  of  there  being  an  accessory,  "  which/* 
says  Lord  Coke,  "is  owing  to  the  tenuity  of  the  of- 
ence."  (c) 

In  the  case  of  the  prisoner  in  petty  larceny  challenging 
more  than  three  full  juries,  he  was  not  subjected  to  the 
peine  forte  et  dure^  which  was  applied  only  in  capital  cases. 
Hale,  (d)  Lord  Coke,  (e)  Staundforde,  (^)  Hawkins,  (A) 
Blackstone's  Commentaries,  (i)  All  these  things  show  that, 
though  nominally  a  felony,  there  was  a  great  distinction  be- 
tween petty  larceny  and  felonies  in  the  strict  sense  of  the 
word.  These  incidents  thus  excluded  from  petty  larceny  did 
extend  to  capital  cases,  though  such  cases  were  not  felonies. 
Piracy  is  an  instance  of  this  kind.  Piracy  is  not  a  felony, 
though  it  was  a  capital  offence,  and  a  pardon  of  all 
*  442  felonies  did  not  extend  to  it.  Lord  *  Coke.  (Ar)  The 
7  &  8  Geo.  4,  c.  23,  recognizes  this  distinction,  when 
it  speaks  of  peremptory  challenges  "  in  cases  of  treason,  fel- 
ony, or  piracy ; "  and  this  mode  of  speaking  of  the  offence 
shows,  first,  that  the  offence  was  not  a  felony ;  and  next, 
that  the  right  of  peremptory  challenge  did  not  exist  merely 
because  the  offence  was  in  the  class  of  felonies,  but  that 
it  belonged,  or  was  incident  to,  capital  cases,  and  was  al- 
lowed in  favour  of  life.  Another  reason  for  insisting  on 
this  difference  between  the  two  classes  of  felonies,  capital 

(a)  4  BL  Com.  365. 

(&)  3  Inst.  213;  Year  Book,  27  Hen.  p.  418. 

(c)  12  Rep.  81. 

(d)  Pleas  of  the  Crown,  Bk.  li.,  p.  268. 

(c)  2  Inst.  177.  (js)  Bk.  i.,  p.  24. 

(A)  Bk.  u.,  c.  43,  §  9.  (»)  Vol.  4,  p.  826. 

(k)  3  Inst.  111,112. 
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and  not  capital,  is  that  the  benefit  of  clergy  was  only  appli- 
cable to  the  former. 

Then  as  to  misprision  of  treason :  that  offence  wa^  at  the 
common  law  punishable  capitally,  like  high  treason.  Coke's 
Institutes,  (a)  The  Statute  10  &  11  Chas.  1,  c.  9,  which  lim- 
its the  number  of  peremptory  challenges,  does  not  mention 
the  offence  of  misprision  of  treason ;  and  the  reason  is,  that 
that  offence  had  before  then  been  made  a  misdemeanour  by 
the  1  &  2  Phil.  &  M.  c.  10. 

A  peremptory  challenge  was  not  allowed  on  the  trial  of 
collateral  issues,  because  the  life  of  the  party  was  not  there 
in  jeopardy.  It  is  true  that  Lord  Coke  says :  (6)  "  If  a  man 
be  outlawed  for  treason  or  felony  at  the  suit  of  the  King, 
though  the  issue  be  joined  on  a  collateral  point,  yet  he  shall 
have  his  challenges  ;  for  this,  by  a  mean,  concemeth  his  life." 
Whether  that  passage  is  now  authority  or  not,  it  shows  that 
Lord  Coke  thought  only  of  peremptory  challenges  in  connec- 
tion with  the  principle  of  favouring  the  life  of  the  party.  Mr. 
Hargrave  says :  (c)  "  Staundforde  is  of  the  same  opin- 
ion, citing  for  *  authorities  Fitzherbert,  &c.  However,  *  448 
the  benefit  of  peremptory  challenges  on  collateral  is- 
sues, in  capital  cases,  has  been  denied  by  the  practice  of  later 
times ; "  and  he  cites  several  authorities  for  this  statement. 

It  may  be  admitted,  that  if  the  right  existed  at  common 
law,  the  statutes  have  not  expressly  deprived  the  prisoner  of 
it,  and  that  he  cannot  be  deprived  of  it  by  implication  while 
the  offence  remains  the  same  as  at  common  law.  But  here 
the  offence  does  not  remain  the  same.  The  cases  in  the  Irish 
Courts  have  always  been  opposed  to  the  right  now  claimed. 
[The  learned  counsel  referred  to  a  great  many  cases  col- 
lected in  Mr.  Joy's  work  on  "  Peremptory  Challenges."  ] 
These  decisions  are  justified  by  the  change  which  the  statute 
has  made  in  the  offence.  The  right,  when  it  existed,  was  in 
favour  of  life ;  but  when  the  statute  took  away  the  punish- 
ment of  death,  it  took  away  the  ground  on  which  so  great  a 
privilege  had  been  conceded  to  the  prisoner. 

(a)  3  Inst.  0.  3;  4  Bl.  Comm.  120;  Staundf.  Bk.  I.,  c.  38. 

(b)  1  Inst.  157  b.  (c)  1  Inst.  157  b,  n.  8. 
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The  offence  here  charged  has  now,  by  the  change  of  the 
punishment,  been  placed  in  the  same  situation  as  a  misde- 
meanour ;  the  incidents  of  a  misdemeanour  alone  apply  to  it 
What  they  are  may  be  seen  in  the  case  of  The  Kivig  v.  Tay- 
lor, (a)  There  the  defendant  had  pleaded,  as  in  this  case,  a 
former  conviction  :  there  was  a  demurrer  to  his  plea,  and  the 
demurrer  concluded  with  a  prayer  of  respondeat  ouster ;  but 
the  Court,  after  giving  judgment  for  the  Crown  on  the  de- 
murrer, held  that  that  judgment  must  be  final,  and  that  the 
defendant  could  not  plead  over.  Lord  Tbnterden,  in  giving 
judgment  in  that  case,  said  that  the  defendant's  plea  was  a 
plea  in  bar,  and  that  the  rule  in  civil  actions  was,  that  a  de- 
fendant could  not  plead  a  second  plea  in  bar  after  a 
*  444  first  had  *  been  determined  against  him :  his  Lordship 
then  added,  ^^  In  this  respect  the  analogy  between 
actions  and  misdemeanours  is  established  by  express  decision. 
In  felonies  the  rule  is  otherwise  :  there,  if  he  plead  any  plea 
that  does  not  confess  the  felony,  he  shall  plead  over  to  the 
felony  in  favorem  vitce.  .  .  .  The  reason  of  the  rule  is  ex- 
pressly mentioned  by  Lord  Hale  and  all  other  writers  in 
favour  of  life.  It  is  well-known  that  there  is  no  felony  at  the 
common  law,  except  petty  larceny,  in  which  judgment  of 
death  may  not  be  given ;  nor  any  misdemeanour  upon  which 
such  judgment  can  be  given ;  and  therefore  the  reason  of  the 
rule  will  not  apply  to  the  case  of  a  misdemeanour." 

[Lord  Campbell.  —  Suppose  perjury  was  now  made  punish- 
able with  death,  would  the  right  of  peremptory  challenge 
thereby  attach  itself  to  the  offence  ?] 

It  would,  for  the  reason  of  the  rule  would  exist  there. 

[Lord  Campbell.  —  Would  that  offence  then  become  a 
felony  ?] 

Not  on  account  of  the  mere  change  of  punishment.  It  is 
not  contended  here  that  the  offence  is  a  misdemeanour ;  but 

(a)  3  B.  &  C.  602. 
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that,  by  the  change  of  punishment,  it  has  all  the  incidents  of 
that  class  of  offences,  and  cannot  be  treated  like  capital  fel- 
onies, where  particular  privileges  are  accorded  to  prisoners 
^^in  favour  of  life."  Here  life  is  not  in  danger,  and  those 
privileges,  therefore,  do  not  exist. 

Mr.  Napier  J  in  reply.  —  Piracy  was  always  considered  a 
felony,  though  it  was  not  triable  in  the  ordinary  Courts  of 
Common  Law.  The  offence  was  always  alleged  as  committed 
piratice  et  felonice.  The  argument  drawn  from  the  case  of 
piracy  does  not,  therefore,  apply.  But  there  was  one  offence 
which  was  a  capital  offence  ;  namely,  that  of  heresy,  and  yet 
there  was  no  right  of  peremptory  challenge  there ;  a 
fact  *  which  shows  that  the  right  did  not  exist  on  ac-  *  445 
count  of  the  punishment.  It  is  a  right  ascribable  to 
the  class  of  the  offence,  and  not  to  the  penalty  afiSxed  to  the 
commission  of  it. 

Lord  Campbell,  in  the  absence  of  the  Lord  Chancellor, 
proposed,  for  the  consideration  of  the  Judges,  the  following 
question,  which  had  been  prepared  by  the  Lord  Chancellor 
before  his  Lordship  left  the  House  : 

"  A.  B.  being  indicted  under  the  Statute  1  Vict.  c.  85,  §  8, 
for  the  commission  of  the  felony  of  shooting  at  another  per- 
son with  intent  to  murder,  challenged  peremptorily  one  of 
the  jurors  called  to  be  sworn  upon  the  trial :  it  was  objected 
to  by  the  prosecutor.  Ought  the  Court  to  have  allowed  or 
disallowed  such  challenge  ?  " 

The  Judges  requested  and  were  allowed  time  to  consider 
the  question. 

September  2. 

The  Judges  attended  this  day;  and,  differing  in  their 
answers,  they  delivered  their  opinions  uriatim. 

Mr.  Justice  Wightman.  —  The  offence  in  ques-  opinioM  of  the 
tion  is  a  felony,  but  the  punishment  is  not  capi-  J^^- 
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tal ;  and  it  is  to  be  considered  whether  the  privilege  of  per- 
emptory challenge  depends  upon  the  quality  of  the  offence 
or  the  punishment. 

It  has  been  so  invariably  the  practice  in  all  the  Courts  of 
criminal  judicature  in  England  to  allow  a  prisoner  charged 
with  any  felony  whatever,  whether  capital  or  otherwise,  to 
challenge  peremptorily  any  of  the  jurors  called  to  be  sworn, 
to  the  number  of  twenty,  that  the  first  impression  upon  the 
mind  of  any  one  accustomed  to  practice  in  those  Courts 
*  446  would  be,  that  *  unless  it  clearly  appeared  that  such 
practice  was  founded  on  error,  its  existence  so  long, 
without  dispute  or  controversy,  raises  a  strong  presumption 
that  its  origin  Vas  legal  and  its  continuance  of  right,  and  that 
the  privilege  is  attached  to  the  quality  of  the  offence,  and  not 
to  the  punishment.  It  is  said,  however,  that  it  is  a  privilege 
allowed  only  in  favor  em  vitcBy  and  does  not  extend  to  cases  in 
which  the  punishment  is  not  capital.  This  position  appears 
to  be  founded  upon  an  observation  made  by  some  of  the  text- 
writers,  as  to  the  ground  upon  which  a  peremptory  challenge 
is  allowed  to  persons  charged  with  treason  or  felony,  that  it 
is  infavorem  vitce. 

It  is  hardly  necessary  for  the  purpose  of  the  present 
question  to  inquire  critically  into  the  etymology  or  original 
meaning  of  the  term  felony,  but  it  is  said  by  Sir  William 
Blackstone  (a)  that  the  distinctive  incident  in  felony  is  for- 
feiture, and  not  capital  punishment ;  and  that  at  common  law 
there  are  offences  which  are  felonies  though  not  capital,  and 
that  there  are  offences,  the  punishment  of  which  is  capital 
though  they  are  not  felonies.  He  gives  instances  of  these,  to 
which  it  is  not  necessary  to  refer ;  but  he  further  remarks 
that  "  the  idea  of  felony  is  so  generally  connected  with  that 
of  capital  punishment,  that  we  find  it  hard  to  separate  them, 
and  to  this  usage  the  interpretations  of  the  law  do  now  con- 
form ;  and  therefore  if  a  statute  makes  any  new  offence 
felony,  the  law  implies  that  it  shall  be  punished  with  death, 
as  well  as  with  forfeiture."  This  passage  tends  to  explain 
how  it  would  happen  that  the  privilege  of  peremptory  chal- 

(a)  4  Comm.  p.  97. 

[876] 


GRAY  V.   THE  QUEEN.  *  446 

lenge  allowed  in  felony  should  be  considered  as  originating 
in  favorem  vitce;   and  accordingly  we  find  in  books  of  the 
highest  authority  that  the  privilege  is  stated  to  be 
incident  to  felony  generally;    and  the   *  reason  as-   *447 
signed  by  some  is,  that  such  a  privilege  is  in  favorem 
vitas. 

It  is  said  by  Mr.  Justice  Foster,  in  his  Discourse  on  Homi- 
cide, (a)  that  "  at  common  law  all  felonies,  except  petty 
larceny,  rape,  and  mayhem,  were  capital  offences,  unless  in 
cases  where  the  offender  was  capable  of  holy  orders,  and 
qualified  for  them ; "  and  it  may  very  well  be  that,  felony 
generally  being  capital,  the  privilege  was  allowed  generally 
to  cases  of  felony,  because  the  great  majority  were  capital, 
though  there  were  some  few  that  were  not. 

In  Finch's  Law  of  Trial  by  Jury,  (6)  it  is  said,  "  in  indict- 
ments and  appeals  of  felony,  the  defendant  may  challenge 
thirty-five  jurors  without  showing  cause ;  which  is  called  a 
peremptory  challenge." 

In  Doctor  and  Student,  it  is  said  (c)  that  '^  he  that  is  ar- 
raigned upon  an  indicttnent  of  felony  shsdl  be  admitted,  in 
favour  of  life,  to  challenge  thirty-five  jurors  peremptorily." 

Lord  Coke,  (d)  speaking  of  peremptory  challenge,  says, 
"This  is  so  called,  because  he  may  challenge  peremptorily 
upon  his  own  dislike,  without  showing  of  any  cause ;  and  this 
only  is  in  case  of  treason  or  felony,  in  favorem  vitce  :  and  by 
the  common  law,  the  prisoner,  on  an  indictment  or  appeal, 
might  challenge  thirty-five,  which  was  under  the  number  of 
three  juries." 

In  Comyns's  Digest  (e)  it  is  said,  "  So  in  petit  treason  or 
felony,  by  the  common  law  he  might  challenge  thirty-five." 

Each    of    the  four    eminent    authorities    I    have    cited, 
states  the  privilege  of  peremptoiy  challenge  as  applicable 
to  all  cases  of  felony,  without  making  any  exception, 
*  though  the  reason  added  by  two  of  them  does  not    *  448 
apply  to  three  or  four  of  the  common-law  felonies.     If    * 

(a)  Foster's  C.  L.  305.  (b)  Bk.  4,  c.  36,  p.  414. 

(c)  Page  29.  (d)  1  Inst.  156  b. 

(e)  Tit.  Challenge,  C. 

[877] 


*448  CASES   IN  THE   HOUSE  OP  LORDS. 

the  privilege  did  not  extend  to  all  felonies,  it  seems  strange 
that  no  exception  should  be  made  by  them. 

The  opinion  that  the  privilege  was  incident  to  the  quality 
of  the  offence,  and  not  to  the  punishment,  —  though  the 
severity  of  the  latter  as  generally  applicable  to  the  oflfence 
may  have  been  the  first  cause  of  it,  —  is  supported  by  the 
fact  of  the  privilege  having  always  been  exercised  in  cases 
where  benefit  of  clergy  might  be  claimed,  and  the  felony  was 
virtually  and  practically  no  longer  capital.  It  may  indeed 
be  said,  that  down  to  the  Statute  5  Anne,  c.  6,  the  prisoner 
might  not  always  be  qualified  to  receive  the  benefit  of  clergy, 
as  he  might  not  be  able  to  read ;  but  by  that  statute,  the 
necessity  of  reading  to  entitle  a  prisoner  to  the  benefit  of 
clergy  was  done  away  with,  and  any  person  from  that  time 
was  entitled  to  the  benefit  of  clergy  in  all  clergyable  felonies, 
merely  for  asking  for  it ;  and  from  that  time  those  felonies 
practically  and  virtually  were  no  longer  capital ;  but  the 
parties  charged  were  still  allowed  their  challenges  as  in  other 
cases  of  felony,  though  there  was  no  longer  any  danger  of 
their  lives  in  case  of  conviction. 

Several  statutes  have  at  various  times  been  passed  appar- 
ently recognizing  the  privilege  as  incident  to  felony  generally, 
and  without  reference  to  the  punishment  upon  conviction. 
By  the  Statute  22  Hen.  8,  c.  14,  it  was  enacted,  that  '^no 
person  arraigned  for  any  petit  treason,  murder,  or  felony ^^^ 
should  be  admitted  to  any  peremptory  challenge  above  the 
number  of  twenty.  By  the  Irish  Statute  10  &  11  C.  1,  c.  9, 
§  1,  it  was  enacted,  ^^  that  no  person  arraigned  for  any  offence  of 
high  treason,  petty  treason,  murder,  manslaughter,  or  of 
*  449  any  other  felony  whatsoever,  shall  be  admitted  to  *  chal- 
lenge peremptorily  above  the  number  of  twenty."  The 
6  Geo.  4,  c.  50,  §  29,  is  to  the  same  effect,  that  ^^  no  person 
arraigned  for  murder  or  felony  shall  be  admitted  to  any 
peremptory  challenge  above  the  number  of  twenty."  And 
the  Statute  9  Geo.  4,  c.  54,  §  9,  contains  a  similar  enactment 
for  Ireland,  and  nearly  in  the  same  terms. 

Upon  the  whole,  it  would  seem  that  the  origin  of  the  privi- 
lege in  felony  may  have  been  the  capital  punishment  usually 
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incident  to  that  quality  of  crime,  but  that  the  privilege  was 
annexed  to  the  quality  of  crime  called  felony,  and  continued 
80  annexed  in  practice,  in  England  at  least,  down  to  the  time 
when  the  present  question  was  raised,  in  all  cases  of  felony, 
whether  the  punishment  was  capital  or  not ;  and  that  it  has 
recognized  as  incident  to  felony  generally,  by  the  statutes  to 
which  I  have  referred. 

I  am  therefore  of  opinion,  that  the  Court  ought  to  have 
allowed  the  challenge. 

Mb.  Justice  Coltman.  —  It  appears  to  me,  on  the  best  con- 
sideration which  I  can  give  to  this  very  intricate  and  difficult 
question,  that,  by  the  common  law  of  England,  the  right  of 
peremptory  challenge  was  giVen  in  all  felonies  except  in  the 
case  of  petty  larceny,  and  that  the  reason  why  it  was  allowed 
was  because  the  party's  life  was  in  jeopardy  ;  but  that  there 
is  no  sufficient  ground  for  saying  that  the  right  was  given 
conditionally  only,  and  to  continue  only  so  long  as  felony 
should  continue  to  be  a  capital  offence.  There  is  no  decision 
of  any  Court  of  Law  in  England,  that  the  existence  of  the 
right  is  so  limited.  There  is,  indeed,  a  dictum  of  Lord  C.  J. 
North,  in  Meading^s  Case^  (a)  which  is  supposed  to 
*  go  to  this  extent.  The  indictment  was  for  a  misde-  *  450 
meanour,  and  the  Chief  Justice  is  reported  to  have  said, 
^^  You  cannot  challenge  peremptorily  in  this  case,  it  not  being 
for  your  life."  Now,  as  far  as  the  overruling  of  the  challenge 
was  concerned,  this  was  a  decision,  and  one  that  was  quite 
unobjectionable :  what  is  added  seems  to  have  been  said,  per- 
haps unnecessarily,  by  way  of  justifying  the  law  from  any 
imputation  of  hardship  in  disallowing  peremptory  challenges 
in  misdemeanours,  and  not  by  way  of  laying  down  any  general 
rule  as  to  the  cases  in  which  peremptory  challenges  ought  or 
ought  not  to  be  admitted.  Even  if  this  dictum  had  been 
stronger  than  it  is,  it  would  hardly  be  of  more  weight  than 
what  was  said  of  an  opposite  nature  by  Chief  Justice  Fa  bkek, 
in  the  case  of  The  King  v.  Macartney^  (i)  which  was  an  in- 

(a)  7  How.  St.  Tr.  264. 

(6)  Vin.  Abr.  tit.  Trial,  D.  a.  2,  pi.  6. 
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dictment  for  murder,  where,  on  a  motion  for  a  special  jury, 
he  said  that  there  cannot  be  a  special  jury  in  treason  or  felony, 
for  the  party  must  have  the  advantage  of  challenging  twenty 
without  cause  shown.  This  case  is  the  more  deser\dng  of 
attention,  inasmuch  as  a  special  jury  is  never  granted  in  crimi- 
nal cases  except  for  misdemeanours  only,  (a) 

If  we*  turn  to  the  text-writers  of  the  greatest  weight,  we 
find  them  stating,  in  general,  that  the  privilege  was  granted 
in  favour  of  life.  Lord  Coke,  (6)  in  speaking  of  peremptory 
challenges,  says,  **  Peremptorie :  This  is  so  called  because  he 
may  challenge  peremptorily,  upon  his  own  dislike,  without 
showing  of  any  cause ;  and  this  only  is  in  case  of  treason  or 
felony,  in  favorem  vitce,^^  Now  it  cannot,  I  think,  be 
*451  inferred  that,  because  tlie  right  was  *  granted  in  fa- 
vorem  vitcBj  it  must  necessarily  cease  when  the  life 
ceased  to  be  in  jeopardy.  It  must,  however,  be  observed, 
that  some  of  the  text-writers  go  further,  and  confine  the  right 
of  peremptory  challenge,  in  express  terms,  to  capital  cases: 
for  instance,  in  the  book  called  "  Trials  per  Pais,"  c.  16,  it  is 
said  that  a  peremptory  challenge  is  not  allowable  but  when 
the  life  of  man  comes  in  question.  So  in  Wood's  Insti- 
tutes (c)  it  is  said,  "  A  peremptory  challenge  is  not  allowable 
but  in  case  of  life  or  death ; "  for  which  he  quotes  the  above- 
cited  passage  from  Co.  Lit.,  which  can  hardly  be  said  to  go 
to  the  extent  for  which  he  cites  it.  There  are  other  writers 
who  lay  the  rule  down  without  qualification.  Finch  (d) 
says,  *'  In  indictments  and  appeals  of  felony,  the  defendant 
may  challenge  thirty-five  jurors ; "  and  in  Comyns's  Digest 
(title  Challenge)  it  is  said,  "  In  petit  treason  or  felony,  by  the 
common  law  the  prisoner  might  challenge  thirty-five  ;  which 
is  now  restrained  by  the  Statute  22  Hen  8,  to  twenty. 

That  the  doctrine  laid  down  by  some  of  these  authorities; 
namely,  that  a  peremptory  challenge  is  never  allowed  except 
when  life  is  at  stake,  cannot  be  true,  appears  to  me  to  be 
proved  by  the  circumstance  of  a  peremptory  challenge  being 
allowed  in  misprision  of  treason  down  to  the  time  of  the  33d 

(a)  1  Chitty,  C.  L.  522.  (b)  1  Inst.  156  b. 

(c)  Page  462.  ((/)  Bk.  4,  p.  414. 
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of  Hen.  8.  By  the  Statute  88  Hen.  8,  c.  28,  §  8,  it  was 
enacted  that  peremptory  challenge  should  not  from  thence- 
forth be  allowed  in  any  case  of  high  treason  or  misprision  of 
treason.  Now,  it  seems  to  me  to  follow  necessarily  from  this 
enactment,  that  a  peremptory  challenge  was  allowed  in  in- 
dictments for  that  offence ;  the  punishment  of  which,  though 
extremely  severe,  was  not  capital. 

*  It  has  been  suggested  that,  at  one  time,  misprision  *  452 
of  treason  was  a  capital  offence ;  for  it  is  said  that 
Bracton  considers  concealment  of  treason  as  being  treason ; 
and  Lord  Coke  says  (a)  that,  by  the  common  law,  conceal- 
ment of  treason  was  treason,  as  it  appears  by  Lord  Scrope^s 
Ca%e,  But  the  meaning  of  this  is,  I  conceive,  that  an  indict- 
ment for  treason  might  be  supported  by  a  proof  of  conceal- 
ment of  treason,  and  in  that  case  the  ordinary  sentence  for 
treason  would  be  passed;  but  if  the  milder  course  were 
adopted,  of  indicting  for  a  misprision,  in  such  case  the  sen- 
tence was  not  capital :  and  this  view  derives  support  from  the 
Statute  1  &  2  Phil.  &  Mary,  c.  10,  §  8,  by  which  it  is  declared 
and  enacted,  "  that  concealment  or  keeping  secret  of  any  high 
treason  be  deemed  and  taken  only  misprision  of  treason,  and 
the  offenders  therein  to  forfeit  and  suffer  as  in  cases  of  mis- 
prision of  treason  hath  heretofore  been  used."  These  latter 
words  evidently  point  to  an  ancient  recognized  mode  of  deal- 
ing with  the  offence  of  misprision  of  treason  as  distinct  from 
treason,  and  which  must  have  been  then,  as  now,  a  misde- 
meanour. 

As,  however,  the  question  I  am  considering  arises  upon 
very  ancient  matters  of  a  technical  nature,  in  which  every 
step  is  liable  to  mistake,  I  should  have  little  confidence  in 
any  opinion  that  might  be  formed  if  it  were  at  variance  with 
modern  practice ;  and  here  we  are  met  with  the  startling  fact, 
that  the  practice  of  the  Courts  of  law  in  England,  and  that 
of  the  Courts  of  Law  in  Ireland,  are  in  direct  opposition 
to  each  other ;  and  I  should  have  attributed  the  greatest 
weight  to  the  Irish  practice,  if  I  did  not  find  it  to  be  at  vari- 
ance, as  I  conceive,  with  a  principle  of  law  which  is  firmly 

(a)  3  Inst.  86. 
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*468  established.  The  practice  *of  the  Irish  Courts,  I 
understand  to  have  been,  not  to  allow  peremptory 
challenges  in  the  case  of  clergyable  felonies.  This  practice 
I  conceive  to  have  been  erroneous,  as  the  clergy  might  be 
counterpleaded,  and  the  party  executed,  so  that  the  charge 
ought  to  be  considered  as  a  capital  charge.  I  am  driven, 
then,  to  resort  to  the  English  practice,  and  I  do  not  conceive 
that,  with  respect  to  that,  any  difference  of  opinion  can  arise. 
I  believe  it  has  always  been  the  practice  in  this  country, 
in  all  felonies  above  the  degree  of  petty  larceny,  to  allow 
peremptory  challenges  as  a  matter  of  right. 

On  these  grounds  my  humble  opinion  is,  that  your  Lord- 
ships' question  should  be  answered  in  the  afi&rmative  :  and  I 
have  the  less  reluctance  in  coming  to  this  conclusion,  because 
I  think  it  clear  that  the  Act  of  Parliament  was  not  intended 
to  abridge  any  right  that  prisoriers  possessed  before  it  passed ; 
and  as  the  right  of  peremptory  challenge  is  little  less  impor- 
tant now  than  when  all  felonies  were  capital,  it  ought,  m 
justice  to  prisoners,  to  be  preserved  to  them. 

Mr.  Justice  Williams.  —  In  reply  to  the  question  proposed 
by  your  Lordships,  I  beg  leave  to  give  the  same  answer  as  my 
learned  brethren  who  have  preceded  me. 

In  the  first  place,  I  believe  it  is  admitted  on  all  hands,  that 
the  prevalent  usage  (in  this  country,  at  least,  and  I  know 
not  whether  your  Lordships  will  notice  any  other)  has  been  to 
allow  a  peremptory  challenge,  up  to  the  prescribed  number, 
in  all  cases  of  felony.  Whether  petty  larceny  be  included 
(about  which  there  may  be  some  difference  of  opinion),  as 
it  does  not  seem  to  affect  this  question,  it  is  not  necessary 
to  stop  to  inquire.  No  instance  has  been,  and  it  is 
*  464  *  believed  that  none  can  be,  adduced  wherein  a  dis- 
tinction has  been  taken  between  felonies  that  are 
capital  and  those  which  are  not.  What  degree  of  weight  is 
due  to  this  constant  and  undeviating  course  of  practice,  it 
is  for  your  Lordships  to  decide ;  to  my  apprehension,  it  is  an 
ingredient  in  the  case  of  very  considerable  importance.  To 
attribute  this  prevalence  to  connivance  or  concession,  or  to 
any  thing  but  right,  seems  to  me  a  solution  of  a  very  unsat- 
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isfactory  description.  Why  should  an  unauthorized  indul- 
gence, not  founded  upon  any  warrant  or  principle  of  law, 
have  been  conceded,  if  it  could  have  been  resisted,  in  this 
case  in  particular  above  all  others  ?  I  should  rather  think 
it  probable,  that  as  a  peremptory  challenge  may  be  for  any 
reason  wholly  unknown,  and  therefore  to  a  cei-taiu  extent  of 
a  personal  and  offensive  nature,  it  would  have  been  resisted 
if  resistance  had  been  considered  practicable.  Without  press- 
ing this  observation  to  an  excessive  and  extravagant  extent, 
or  going  so  far  as  Lord  C.  J.  Wilmot,  who,  in  his  judgment 
in  Wilke8^8  Case^  (a)  does  not  hesitate  to  declare  that  "  a 
course  of  precedents  and  judicial  proceedings  make  the  law," 
—  it  does,  at  least,  constitute  a  presumptive  case,  which  it  is 
incumbent  upon  the  party  impugning  it  to  do  so  upon  clear 
and  satisfactory  grounds,  before  a  departure  is  made  from 
such  a  body  of  ancient  and  modem  experience.  That,  there- 
fore, is  cast  upon  those  who  maintain  that  the  challenge  of 
the  prisoner  in  this  ca«e  was  properly  disaUowed. 

But  to  enter  further  into  the  case  :  The  adverse  argument 
appears  to  me  mainly  to  rest  upon  the  authority  of  text- 
writers  (of  great  name  and  weight,  undoubtedly),  who 
so  generally  give  as  a  reason  *  for  allowing  the  peremp-    *  455 
tory  challenge,  that  it  is  in  favorem  vttce ;  from  which 
it  is  of  course  inferred  that,  except  where  life  is  at  stake,  such 
challenge  may  not  be  allowed :  because  if  it  should  be  found 
that  the  expression  in  favorem,  vitce  is  equivalent  to  and  really 
means  no  more  than  that  such  challenge  is  allowable  in  trea- 
son and  felony,  and  that,  at  the  time  when  it  was  first  used, 
it  applied  just  as  much  to  felony  generally  as  to  treason,  and 
that  the  phrase  has  since  been  continued  to  express  the  prin- 
ciple upon  which  such  challenges  are  allowable,  —  I  must 
confess  that  the  prevalent  usage,  with  the  legislative  exposi- 
tion, to  which  I  shall  presently  refer,  and  upon  which  I  very 
much  found  myself,  does  constitute  a  case  which  (but  for 
the  respect  I  have  for  the  contrary  opinion),  I  should  have 
thought,  admits  of  no  doubt  whatever. 

The  use  of  the  expression  in  favorem  vitce  may  perhaps  be 

(a)  Wihnot*8  Judg.  &  Opi.  830. 
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as  well  considered  in  the  passage  of  Lord  Coke  where  he 
treats  of  peremptory  challenge,  (a)  as  in  any  other ;  partly 
because  that  passage  is  directly  referred  to  by  Hawkins,  (6) 
and  partly  because  Lord  Coke  refers  to  Staundforde,  Fortes- 
cue,  and  all  the  earlier  authorities.  Now,  first  it  is  observ- 
able that  Lord  Coke,  though  he  speaks  of  in  favorem  vit4B  as 
the  reason  for  allowing  the  challenge,  yet  mentions  felony 
generally  of  all  kinds,  treason  only  being  named  particularly. 
Hawkins,  in  the  passage  referred  to,  uses  this  language :  ^^  I 
take  it  to  be  agreed,  that  a  peremptory  challenge  was  allow- 
able by  the  common  law,  in  all  capital  cases,  both  upon  in- 
dictments and  appeals,  and  also  in  misprision  of  high  trea- 
son." Hawkins,  then,  did  not  mean  to  lay  down  the  general 
proposition  that  such  challenge  was  allowed  tn/arorem 
*  456  *  vitce  or  capital  cases  only ;  for  he  includes  mis- 
prision of  treason,  which  was  not  capital,  and  yet 
challenge,  to  a  stipulated  number,  according  to  him,  was 
allowed. 

In  Lord  Hale's  Pleas  of  the  Crown  (c)  he  does  not  refer 
to  Lord  Coke,  or  any  of  the  ancient  authorities  before  men- 
tioned, but  to  Moore,  12,  to  warrant  him  in  saying  that  the 
right  of  peremptory  challenge,  to  any  number  under  three 
whole  juries,  was  in  favorem  vitce ;  and  in  the  case  referred 
to  there  is  nothing  to  warrant  such  conclusion ;  from  which 
I  infer  that  Lord  Hale  does  not  use  the  expression  as  if  any 
peculiar  weight  or  importance  was  attributable  to  it,  but 
rather  illustrating  the  principle  upon  which  the  challenge  is 
allowed,  indulgence  to  the  prisoner,  though  circumstances 
might  have  been  changed  since  the  first  adoption  of  it. 

I  shall  lastly  refer  to  Blackstone's  Commentaries,  (d)  merely 
for  the  purpose  of  showing  in  what  manner  the  subject  is 
treated  by  one  writer  after  another.  **  In  criminal  cases  (he 
says),  or  at  least  in  capital  ones,  there  is,  in  favorem  vOcb^ 
allowed  to  the  prisoner  an  arbitrary  and  capricious  species  of 
challenge  to  a  certain  number  of  jurors,  without  showing  any 
cause  at  all."     He  then  breaks  out,  as  his  manner  is,  into  an 

(a)  1  Inst  156.  (h)  Bk.  2,  c.  43. 

(c)  VoL  2,  p.  267,  (d)  Vol.  4,  p.  853. 
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eulogy  upon  the  humanity  of  the  English  law,  which  will 
not  allow  a  man  to  be  tried  by  another  whose  countenance  is 
not  agreeable.  It  is  obvious,  however,  that  if  this  reason  be 
good  for  any  thing  in  a  capital  case,  it  must  prevail,  to  a  cer- 
tain extent,  in  inferior  cases ;  it  is  a  question  of  degree  only, 
of  more  or  less. 

It  is  now  proper  to  advert  to  the  state  of  the  law  at 
the  time  when  the  expression  in  favor  em  viUe  first  had 
*  its  origin,  and  from  which  it  has  been  continued,  •  457 
from  one  writer  to  another,  so  late  as  the  author  last 
quoted.  And  it  cannot  be  denied  that  all  felonies  (I  pur- 
posely exclude  petty  larceny,  for  the  reason  already  men- 
tioned) were  capital.  To  say,  therefore,  at  that  early  time, 
that  a  peremptory  challenge  was  allowed  in  favor  em  vitce^  and 
to  say  that  it  was  allowed  in  felony  generally,  were  expres- 
sions of  precisely  the  same  meaning.  If  it  was  a  charge  of 
felony,  life  was  in  question,  and  the  allowance  of  challenge 
in  such  case  was,  strictly,  in  favor  em  vitce;  but  to  infer  that, 
because  capital  pimishment  in  the  case  of  any  particular 
felony  may  have  been  taken  away,  and  the  challenge  can 
therefore  be  no  longer  said  to  be  infavorem  vitce^  the  right  of 
challenge  is  for  that  reason  lost,  is  contrary,  as  I  think,  to  all 
sound  reasoning,  upon  any  legal  principle  or  authority ;  and 
yet  that  is  what  ought  to  be  shown,  to  maintain  the  judg- 
ment below. 

I  come  now  to  the  consideration  of  some  statutes  which 
seem  to  me  to  have  an  important  bearing  upon  this  question. 
The  first  is  the  22d  Hen.  8,  c.  14,  the  6th  section  of  which  is 
in  the  following  terms :  ^*  And  that  no  person  arraigned  for 
any  petit  treason,  murder,  or  felony,  be  from  henceforth  ad- 
mitted to  any  peremptory  challenge  above  the  number  of 
twenty."  Now  it  is  to  be  observed,  that  this  is  no  inciden- 
tal allusion  to  the  subject,  in  a  statute  having  other  and  dif- 
ferent objects,  but  an  express  provision  respecting  this  very 
subject  of  challenge,  and  making  an  important  alteration 
therein.  And  as  the  language  is  ^^  treason,  murder,  or  felony," 
I  cannot  but  consider  this  as  a  legislative  recognition  that  in 
felony  generally,  without  reference  to  capital  or  not,  a  per- 
emptory challenge  had  been  allowed  before,  and  continued  to 
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*  be  so,  subject  to  the  restriction  as  to  twenty.    The 

*  458   next  statute  is  *  the  33d  Hen.  8,  c.  23,  §  4,  by  which 

it  is  enacted,  ^^that  peremptoiy  challenge  shall  not 
from  henceforth  be  admitted  or  allowed  in  any  cases  of  high 
treason,  nor  misprision  of  high  treason."  This,  therefore, 
plainly  shows,  as  was  noticed  in  the  passage  cited  from  Haw- 
kins, that  in  a  case,  not  a  capital  felony,  nor  even  a  felony 
at  all,  peremptory  challenge  was  allowable.  And,  accord- 
ingly, the  generality  of  the  rule  as  to  m  favwem  vtUe  is 
clearly  broken  in  upon,  and  its  soundness  thereby  impeached. 
Lastly,  as  to  the  Statute  7  &  8  Geo.  4,  c.  28,  §  3,  which  pro- 
vides '^  that  if  any  person  indicted  for  any  treason,  felony,  or 
piracy,  shall  challenge  peremptorily  "  more  than  the  number 
allowed  by  law,  every  such  challenge  shall  be  "entirely 
void."  Then  comes  section  6,  whereby  "benefit  of  clergy 
with  respect  to  persons  convicted  of  felony  shall  be  abol- 
ished." I  shall  not  repeat  the  observations  already  made 
upon  the  Statute  of  Hen.  8,  but  merely  observe  that  they 
seem  to  be  precisely  applicable  to  the  3d  section  of  the  latter 
Act.  If  it  be  contended  that  the  question  is  impliedly  af- 
fected by  the  6th  section,  I  confess  my  inability  to  do  justice 
to  that  argument,  and  I  must  therefore  pass  it  by,  with  the 
remark,  that  the  direct  inference  which  I  draw  from  the  lat- 
ter statute,  taken  altogether,  is  in  favour  of  the  right  of 
challenge  which  was  disallowed,  and,  upon  the  whole,  I  think 
improperly. 

Mb.  Baron  Gurnet.  —  I  concur  in  opinion  with  the  learned 
Judges  who  have  preceded  me,  that  the  Court  ought  to  have 
allowed  the  challenge  in  question. 

There  appears  to  have  always  existed  a  right  of  peremp- 
tory challenge  in  cases  of  felony;  and  undoubtedly  it  is 
stated  by  every  writer  on  criminal  law,  one  repeating 

*  459   the  language  of  the  other,  that  it  was  in  *favorem 

vitcB.  I  think  that  ther^  may  be  some  question  whether 
that  was  the  ground  upon  which  it  was  originally  allowed,  or 
whether  it  was  a  reason  found  out  after  it  had  been  estab- 
lished. The  ancient  practice  was  to  allow  this  to  the  extent 
of  4;hirty-five,  one  short  of  three  full  juries ;  but  by  Statute 
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22  Hen.  8,  c.  14,  it  was  enacted,  that  no  person  arraigned  for 
murder  or  felony  should  be  admitted  to  any  peremptory  chal- 
lenge above  the  number  of  twenty.  I  think  the  plain  and 
necessary  inference  from  that  is,  that  in  every  case  of  felony 
a  right  to  a  peremptory  challenge  to  the  extent  of  twenty 
exists.  And  whatever  the  felony  may  have  been,  from  that 
time  there  is  no  case  in  which  the  right  to  challenge  peremp- 
torily to  that  extent  has  not  been  allowed ;  and  whatever 
alterations  might  be  made  respecting  felony  by  subsequent 
statutes,  unless  this  provision  be  altered,  the  right  to  chal- 
lenge twenty  must  have  continued  to  subsist. 

But  it  is  contended  that,  as  at  common  law  felony  was 
punishable  by  death,  and  the  relaxation  of  that  has  been  by 
means  of  benefit  of  clergy,  the  right  to  challenge  must  neces- 
saxily  be  considered  as  limited  to  cases  in  which  (unless  clergy 
be  pleaded)  the  punishment  extends  to  death.  I  think  that  it 
is  too  much  to  say  that  that  construction  should  be  allowed 
to  prevail ;  considering,  first,  the  very  partial,  afterwards  the 
more  extended,  and  finally,  the  general  application  of  benefit 
of  clergy.  In  all  cases  where  benefit  of  clergy  was  not  ex- 
cluded, the  person  accused  really  was  not  in  peril  of  his  life ; 
and  whenever  the  peril  of  life  ceased,  and  the  challenge  was 
allowed  to  continue,  that  was  a  practical  condemnation  of  the 
doctrine  that  the  challenge  was  allowed  only  in  favorem  vitce. 
The  reason  no  longer  applied,  yet  the  practice  of  challenge 
existed. 

During  the  whole  of  a  long  professional  life  I  have 
^  vi^itnessed  the  constant  exercise  of  the  right  of  chal-  *  460 
lenge  in  all  felonies,  and  no  distinction  ever  made  as  to 
-whether  they  were  clergyable  or  not  clergyable.  Whether 
felonies  at  common  law  or  felonies  created  by  statute,  if  there 
was  any  legal  proposition  which  was  considered  as  undoubted 
by  every  professional  man  practising  in  Courts  of  criminal 
justice,  it  was,  that  every  person  accused  of  felony  had  the 
right  of  peremptory  challenge  to  the  number  of  twenty.  It 
is  very  extraordinary  that  a  contrary  practice  should  have 
existed  in  Ireland,  as  we  find  that  it  has  done,  and  that 
the  difference  of  the  practice  has  not  attracted  earlier  atten- 
tion. 
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It  was  not  till  the  7  &  8  Geo.  4,  that  benefit  of  clergy  was 
abolished  in  England ;  and  by  the  9  Geo.  4,  c.  54,  that  it  was 
abolished  in  Ireland.  But  long  before  those  statutes  passed 
many  felonies  had  been  created  by  statute,  some  of  which 
limited  the  punishment  to  transportation  for  seven  years,  and 
others  to  transportation  for  fourteen.  There  are  expressioDS 
used  by  very  learned  Judges,  that  inasmuch  as  those  offences 
were  made  felonies,  the  persons,  if  convicted,  must  pray 
benefit  of  clergy ;  but  these  dicta  were  foreign  to  the  point 
upon  which  the  Judges  were  called  to  decide ;  and  I  own 
that  I  cannot  bring  myself  to  think,  where  the  punishment 
was  limited  to  transportation,  that  under  any  circumstances 
judgment  of  death  could  have  been  pronounced.  But  if  any 
doubt  could  exist  before  the  statutes  abolishing  benefit 'of 
clergy,  it  does  appear  to  me  that  after  the  Acts  of  Parliament 
which  abolished  it  both  in  England  and  in  Ireland,  and  made 
provision  as  to  challenges,  all  difficulty  is  removed.  The 
Statute  7  &  8  Geo.  4,  c.  28,  §  6,  abolished  benefit  of  deigy  in 
England ;  the  Statute  9  Geo.  4,  c.  54,  abolished  it  in 
*  461  *  Ireland  ;  from  that  moment,  therefore,  all  distinction 
between  clergyable  and  non-clergyable  felonies  was 
gone.  That  statute  then  enacts  that  certain  acts  should  be 
felonies,  and  should  subject  the  parties  committing  them  to 
certain  punishments  short  of  death  ;  and  it  then  goes  on  to 
enact,  that  as  to  aU  felonies,  if  a  person  shall  challenge  more 
than  twenty,  the  excessive  challenges  shall  be  rejected,  the 
jurors  so  challenged  beyond  the  twenty  shall  be  sworn  upon 
the  inquest,  and  the  trial  proceed.  If  there  be  meaning 
in  language,  it  follows  that  aU  persons  who  shall  in  future 
be  arraigned  for  felony,  whether  felony  then  existing  or 
felony  thereafter  created,  shall  have  a  right  to  challenge 
twenty. 

The  offence  of  which  this  prisoner  is  accused  is  an  offence 
created  by  the  Statute  of  1st  Victoria.  I  think  that  it  does 
not  make  any  difference  that  it  had  been  a  felony  before  pun- 
ishable by  death :  the  statute  which  made  it  a  felony,  and  so 
punished  it,  has  been  repealed ;  and  this  offence  is  a  felony 
created  by  a  statute  which  passed  after  the  law  which  gave 
the  person  accused  of  felony  the  right  of  peremptory  chal- 
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lenge ;  it  found  him  clothed  with  that  right,  and  he  cannot 
be  deprived  of  it. 

Mr.  JusncB  Pattbson.  —  The  question  proposed  by  your 
Lordships  necessarily  involves  some  inquiry  into  the  origin  of 
peremptory  challenges  of  jurors,  and  the  reason  why  they 
were  allowed ;  yet  I  think  at  last  that  the  answer  will  depend 
rather  on  a  consideration  of  the  meaning  and  effect  of  the 
Statute  9  Geo.  4,  c.  54,  relating  to  Ireland,  and  having  the 
same  provisions  as  Statute  7  &  8  Geo.  4,  c.  28,  §  6,  relating  to 
England,  than  on  any  thing  else. 

At  common  law  undoubtedly  thirty-five  peremptory 
*  challenges  were  allowed  to  the  prisoner,  in  cases  of  *  462 
treason,  murder,  and  felony.  It  is  stated  in  books  of 
authority  that  this  was  in  favorem  vitcB  ;  it  is  so  laid  down  in 
Staundforde  (a)  in  express  terms ;  also  by  Lord  Hale,  in  his 
Pleas  of  the  Crown,  (i)  citing  Moore,  12,  in  which  case, 
however,  nothing  is  said  as  to  its  being  in  favorem  vitce. 
Some  doubt  is  made  as  to  this  matter  in  other  books,  but  for 
the  purpose  of  this  argument  it  may  be  assumed  that  the 
allowance  was  in  favorem  viUe. 

Now  at  common  law  all  felonies  (whether  including  petty 
larceny  or  not  is  not  material  to  the  present  purpose)  were 
capital.  The  rule,  therefore,  as  to  challenges  applied  to  all 
felonies.  The  extension  of  the  privilege  of  clergy  to  all  per- 
sons, whereby  practically  many  felonies  were  rendered  not 
capital,  made  no  difference.  It  is  said  that  the  reason  of  this 
was,  because  it  could  not  be  told,  until  after  a  man  was  found 
guilty,  whether  he  would  pray  the  benefit  of  clergy,  or  if  he 
did,  whether  it  would  be  allowed,  and  therefore  that  all  fel- 
onies continued  capital  at  the  time  of  arraignment.  And  this 
is  true  subsequent  to  the  time  of  Hen.  6,  but  not  before ;  for 
previous  to  that  time  the  party  pleaded  that  he  was  a  clerk 
first,  and  that  was  tried  before  the  charge  of  felony,  (c)  and 
it  was  found  inconvenient  in  several  respects,  one  being,  that 
thereby  the  party  lost  his  challenges.    This  reason  leads  me 

(a)  Fleas  of  the  Crown,  Bk.  ii.,  c.  43,  p.  126  A. 

(6)  Vol.  2,  p.  268.  (c)  2  Hale's  P.  C.  378. 
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to  notice  here,  that  peremptory  challenges  were  always  refused 
upon  collateral  issues ;  but  that  practice  does  not  appear  to 
me  to  affect  the  present  question,  because  the  reason  was,  not 
only  that  the  life  of  the  party  was  not  involved  in  the  col- 
lateral issue,  but  that  the  guilt  or  innocence  of  the 

*  463   *  party  was  not  involved  ;  and  therefore  the  challenges 

would  be  refused  on  such  issue,  whether  they  were 
granted  on  the  issue  of  not  guilty  in  favorem  vita,  or  other* 
wise. 

It  appears,  therefore,  that  in  England,  until  the  Statute  22 
Hen.  8,  c.  14,  and  in  Ireland,  until  10  &  11  Chas.  1,  o.  9,  the 
law  was,  that  every  prisoner  in  cases  of  treason,  petit  treason, 
murder,  and  felony  (whether  clergyable  or  not),  had  thirty- 
five  peremptory  challenges.  The  latter  statute  enacted,  ^^  that 
no  person  arraigned  for  high  treason,  petit  treason,  murder, 
manslaughter,  or  any  other  felony  whatsoever,  be  admitted  to 
challenge  peremptorily  above  the  number  of  twenty.'*  The 
enactment  in  the  English  Statute  22  Hen.  8,  c.  14,  was  in 
nearly  the  same  words,  and  by  33  Hen.  8,  c.  8,  that  enact- 
ment was  made  perpetual.  In  the  same  year  the  Statute  33 
Hen.  8,  c.  23,  was  passed,  by  which  peremptory  challenges 
were  taken  away  in  cases  of  treason  and  misprision  of  treason, 
which  latter  offence  was  never  capital ;  and  that  circumstance 
furnishes  another  argument  against  the  refusal  of  the  chal- 
lenges on  the  indictment  supposed  by  your  Lordships. 

But  to  return  to  the  Statutes  22  Hen.  8,  c.  14,  and  10  &  11 
Chas.  1,  c.  9,  it  appears  to  me  that  those  statutes  are  legisla- 
tive recognitions  of  the  right  of  peremptory  challenge  in  all 
cases  of  felony.  I  do  not  say  that  they  gave  the  right  de 
novo,  nor  extended  it,  but  the  legislature  must  be  supposed  to 
have  known  the  course  of  practice  in  the  Courts  ;  and  if,  as 
is  not  disputed,  peremptory  challenges  were  allowed  at  the 
time  of  the  passing  of  those  Acts  in  all  felonies,  whether 
clergyable  or  not,  surely  those  statutes  recog^ze  such  prac- 
tice as  law. 

There  is  no  doubt  that  the  allowance  of  peremptory 

*  464  *  challenges  has  been  uniformly  prevalent  in  all  felo- 

nies until  the  9th  Geo.  4,  c.  54  (Irish).    Clergyable  fel- 
onies were,  during  all  that  time,  practically  not  capital,  though 
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indirecily,  and  yet  peremptory  challenges  were  allowed  in 
them.  Mr.  Justice  Bubton,  indeed,  states,  in  his  judgment  in 
this  case,  that  they  were  refused  ever  since  the  year  1794, 
in  all  cases  where  capital  punishment  would  not  be  involved, 
and  that  would  carry  the  refusal  back  to  a  period  before  the 
abolition  of  benefit  of  clergy.  But  with  all  deference,  I  think 
that  learned  Judge  must  be  mistaken  in  his  recollection ;  for 
I  cannot  find  any  allusion  to  such  a  change  in  the  practice 
anywhere  else,  nor  can  I  see  by  what  authority  the  Courts 
could  have  made  the  change,  at  any  rate  whilst  felonies  con- 
tinued capital  in  theory,  though  not  in  practice.  No  instance 
can  be  found  of  any  person  being  executed  for  a  clergyable 
felony  ;  none  in  which  a  person  convicted  of  such  felony  had 
declined  to  pray  the  benefit  of  clergy,  or  been  refused  it. 
Then  came  the  Statute  9  Geo.  4,  c.  54,  which  took  away 
clergy,  and  enacted,  that  felonies  should  be  punished  accord- 
ing to  the  terms  of  the  law  respecting  each,  and  none  should 
be  capital  but  those  which  were  expressly  so  declared, 
or  excluded  from  benefit  of  clergy  under  the  existing  law. 
The  very  same  statute,  section  9,  repeated  the  limitation  of 
peremptory  challenges  to  twenty,  enacting,  '^  that  no  person 
arraigned  for  treason  or  murder,  or  for  other  felony,  shaU  be 
admitted  to  any  peremptory  challenge  above  the  number  of 
twenty."  The  words  are  "  other  felony,"  not  "  other  capital 
felony ; "  and  yet  it  is  supposed  that  these  words  are  to  be 
so  limited,  the  number  of  capital  felonies  having  been  most 
materially  reduced  at  that  time. 

The  contention  on  the  part  of  the  Crown  seems, 
*  therefore,  to  be,  that  this  Statute  (9  Geo.  4,  c.  54)  has  *  465 
taken  away  the  punishment  of  death  directly  in  cases 
'where  it  was  before  taken  away  indirectly,  but  really  with 
quite  as  much  certainty  and  uniformity,  so  that  the  situation 
of  a  prisoner  as  to  jeopardy  of  life  is  in  no  respect  practically 
altered ;  yet  the  statute  is  to  be  construed  so  as  by  implica- 
tion, and  by  implication  only,  to  deprive  the  prisoner  of  the 
valuable  privilege  of  peremptory  challenges,  which  had  been 
enjoyed  by  prisoners  reaUy  similarly  situated  for  several  hun- 
dred years.    Such  an  implication  ought  surely  to  be  strictly 
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necessary ;  whereas  here  it  is,  in  my  opinion,  not  only  not 
necessary,  but  in  violation  of  the  obvious  intention,  and  even 
of  the  very  words  of  the  legislature  in  the  ninth  section  of  the 
Act.  If  this  implication  is  to  prevail,  it  ought  to  extend  to 
every  other  distinction  which  has  been  established  in  favarem 
vitcB^  and  the  judgment  of  resptmdeat  otuter  upon  the  plea  of 
abatement,  which  is  found  on  this  very  record,  is  wrong,  and 
ought  to  have  been  an  absolute  judgment  of  transportation ; 
for  the  distinction,  in  this  respect,  between  felonies  and  mis- 
demeanours had  its  origin  just  as  much  in  favarem  vitcB  as 
peremptory  challenges  had. 

The  language  of  7  &  8  Geo.  4,  c.  28,  as  to  England,  is  nearly 
the  same  as  that  of  9  Geo.  4,  c.  54,  and  since  that  statute  pris- 
oners have  been  allowed  to  challenge  peremptorily  in  cases  of 
felony  not  capital,  as  before ;  but  as  the  point  has  never  been 
discussed,  I  lay  no  great  stress  on  that  practice.  The  prac- 
tice in  Ireland  appears  to  have  been  different,  and  there  are 
decisions  of  very  eminent  Judges  against  the  allowing  such 
challenges,  before  the  present  case  arose.  Those  decisioiiB 
are  entitled  to  great  consideration,  and  should  not 
*  466  lightly  be  overruled ;  but  I  do  not  feel  them  *  to  be 
of  so  stringent  a  force  as  to  prevent  me  from  freely 
inquiring  into  the  soundness  of  them,  in  answering  the  ques- 
tion proposed  by  your  Lordships,  especially  as  the  same  com- 
mon law  is  in  force  in  both  countries,  and  the  statutes  which 
have  been  passed  in  pari  materid^  as  to  each  country,  ought 
to  have  the  same  construction. 

My  answer  is,  that  in  my  opinion,  in  the  case  put  by  your 
Lordships,  the  peremptory  challenge  ought  to  be  allowed. 

Mb.  B abon  Pabke.  —  It  is  with  regret  that  I  find  that  I 
differ  from  my  brethren  on  the  question  proposed  by  your 
Lordships ;  but  having  fully  considered  the  able  arguments 
at  the  bar,  and  the  judgments  of  the  several  Judges  of  the 
Court  of  Queen's  Bench  in  Ireland,  and  concurring  with  the 
majority  of  those  Judges  in  their  opinion,  I  think  I  ought  to 
advise  your  Lordships  in  conformity  with  that  opinion. 

The  question  is,  whether  on  an  indictment  for  a  felony, 
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newly  created  since  the  abolition  of  the  benefit  of  cleigj  not 
capital,  the  prisoner  is  entitled  to  his  peremptory  challenge  of 
jurymen. 

This  question  seems  to  me  to  be  simply,  What  is  the  rule 
of  the  common  law  upon  the  right  of  defendants  to  peremp- 
tory challenge  ?  Is  it,  that  it  belongs  to  all  felonies,  as  inci- 
dent thereto  ?  or  is  it  that  it  belongs  to  all  capital  offences 
only  ?  Both  sides,  I  believe,  agree  that  the  reason  why  this 
privilege  was  given  to  felonies  was  because  life  was  in  danger ; 
but  it  is  said  by  the  plaintiff  in  error,  that  being  given  to  fel- 
onies, eo  nomine^  it  becomes  an  incident  to  felonies  generally, 
and  continues,  although  the  reason  has  ceased.  The  Crown, 
on  the  other  hand,  contends  that  the  rule  and  the  rea- 
son were  coextensive,  and  that  it  was  given  *  only  to  *  467 
capital  felonies  because  they  were  capital,  and  for  pro- 
tection of  life. 

I  have  said  that  this  question  is  one  purely  of  common  law, 
for  it  seems  to  me  to  be  clear  that  it  is  not  given  by  any  stat- 
ute. It  certainly  is  not  given  by  express  words ;  and  I  do 
not  think  that  the  statutes  on  this  subject  contain  any  words 
which  can  be  construed  as  meaning  to  give  it.  The  9  Geo.  4, 
c.  54,  upon  which  the  existing  right  of  challenge  in  Ireland 
depends,  contains  negative  words  only ;  it  does  not  say  affirm- 
atively, that  in  felonies  there  shall  be  such  a  right,  it  limits 
that  which  had  existed  before  ;  it  provides  **  that  no  person 
arraigned  for  treason  or  for  other  felony  shall  be  admitted  to 
any  peremptory  challenge  beyond  the  number  of  twenty." 
The  Irish  Act  10  &  11  Chas.  1,  c.  9,  which  had  been  repealed 
by  9  Geo.  4,  c.  58,  and  which  the  54th  chapter  re-enacts,  is 
also  in  negative  terms,  and  does  not  add  to  or  enlarge  the 
right  of  peremptory  challenge.  It  leaves  the  right  in  all  the 
felonies  in  which  it  existed  before,  but  reduces  the  number  of 
jurors  with  respect  to  whom  it  may  be  exercised,  from  thirty- 
five  to  twenty. 

These  statutes,  therefore,  leave  the  question  as  it  was  be- 
fore, a  question  of  common  law,  and  are  of  no  weight,  except 
so  far  as  they  may  be  used  as  evidence  of  what  the  common 
law  was,  to  be  inferred  from  the  understanding  of  Parlia- 
ment.    For  it  may  be  said,  that  if  the  legislature  had  under- 
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stood  the  privilege  to  be  confined  to  capital  felonies,  it  would 
have  so  stated,  more  especially  after  the  recent  passing  of  the 
Act  9  Geo.  4,  c.  53,  by  which  so  many  felonies  were  rendered 
no  longer  capital ;  and  that  it  may  fairly,  therefore,  be  as- 
sumed that  it  was  thought  by  the  legislature  that  such  priv- 
ilege already  belonged  to  all  felonies,  otherwise  a 
*  468  provision  would  have  been  made  for  continuing  *  it. 
And  it  certainly  may  be  very  reasonably  conjectured, 
either  that  the  probable  opinion  of  the  framers  of  these  Acts 
was  that  there  was  a  right  in  all  cases  of  felony,  whether 
capital  or  not,  or  that  they  did  not  mean  to  take  it  away  by 
abolishing  the  benefit  of  clergy.  If  the  former  supposition  be 
correct,  it  is  some,  but  not  the  most  satisfactory,  evidence  of 
the  communis  opinio^  one  of  the  sources  from  which  we  derive 
our  knowledge  of  the  common  law :  if  the  latter,  it  has  no 
bearing  on  the  present  question ;  for  though  the  legislature 
may  not  have  intended  to  take  away  the  privilege,  it  cer^ 
tainly  has  done  so,  if  there  was  no  privilege  at  common  law 
except  in  capital  felonies,  because  it  has  rendered  them  no 
longer  capital. 

We  have,  therefore,  to  determine  what  the  common  law 
upon  this  subject  is,  by  the  light  of  those  authorities  from 
which  we  usually  derive  the  knowledge  of  it ;  the  decisions 
of  Courts,  the  dicta  of  Judges,  the  authority  of  text-writers, 
analogies  from  admitted  rules,  and  the  prevailing  opinion  and 
practice. 

First,  the  only  decisions  of  Courts  are  those  which  have 
taken  place  in  Ireland.  In  three  cases,  if  not  more,  individ- 
ual Judges  have  decided,  and  we  learn  from  the  late  Chief 
Justice  BusHE  that  one  of  the  decisions  was  with  the  concur- 
rent advice  of  the  twelve  Judges  of  Ireland ;  (a)  and  all 
these  decisions  are  in  favour  of  the  Crown,  and  have  been 
constantly  acted  upon.  There  is  none  in  any  Court  in  Ire- 
land to  the  contrary,  nor  in  England,  in  any  case  in  which 
the  point  has  been  taken ;  and  this  appears  to  me  to  be  a 
matter  of  the  greatest  weight  and  consequence.  And  the 
authority  of  these  and  all  decisions  ought  to  bind  us,  un- 

(a)  The  Queen  v.  Gray,  Dix's  Rep.  28S. 
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less  they  are  plainly  founded  in  error;  and  *what-  *469 
ever  may  be  said  as  to  the  degree  of  certainty  with 
"which  the  law  may  be  collected  from  the  other  authorities,  it 
is  impossible,  I  think,  to  say  that  those  authorities  are  so 
dear  as  to  show  that  they  are  founded  in  error.  Add  to  this, 
the  practice  in  Ireland  has  been  a  long  time  established  to  dis- 
allow peremptory  challenges  except  in  capital  cases,  though 
there  is  a  circumstance  which  may  somewhat  weaken  the 
value  of  this  practice  as  evidence  of  the  common  law ;  namely, 
that  it  appears,  particularly  from  the  statement  of  the  emi- 
nent Judge,  Mr.  Justice  Bubton,  to  have  prevailed  long  before 
the  abolition  of  the  benefit  of  clergy,  and  was,  therefore,  in 
respect  to  offences  entitled  to  clergy,  erroneous ;  for  there  is 
DO  doubt  that  all  such  felonies  were,  strictly  speaking,  capital, 
unless  clergy  was  prayed,  and  in  point  of  law,  at  the  time  the 
jury  were  sworn  and  the  challenge  made,  were  punishable 
vrith  death.  The  practice,  however,  does  still  strongly  show 
the  prevailing  opinion  that  the  privilege  did  not  belong  to  all 
felonies,  and  was  confined  to  those  which  were  capital,  though 
it  virent  too  far  in  dealing  with  clergyable  felonies  as  not  being 
capital.  They  were  not  so  substantially  and  in  effect,  but  in 
form  they  were,  and  there  can  be  no  doubt  that  the  accused 
vi^as  entitled  in  them  to  his  peremptory  challenges. 

On  the  other  hand,  the  English  practice  has  undoubtedly 
been  to  allow  the  right  of  peremptory  challenge  in  all  felonies 
since  the  7  &  8  Geo.  4,  the  same  as  was  done  before ;  but  the 
effect  of  this,  as  evidence  of  the  common  law,  is  greatly  im- 
paired, if  not  altogether  destroyed,  by  two  circumstances.  In 
the  first  place,  the  objection  has  never  been  taken  on  the  part 
of  the  prosecution,  which  in  general  in  this  country  is 
conducted  by  private  individuals,  not  by  a  *  public  *470 
officer ;  and  there  is  less  occasion  for  insisting  on  the 
strict  right,  as  in  the  common  and  ordinary  course  there  is  a 
fall  attendance  of  independent  jurors,  in  whom  both  sides 
may  repose  confidence.  A  second  circumstance  is,  that  the 
practice  prevails  equally,  so  far  as  my  experience  goes,  in  mis- 
demeanours, and  in  all  civil  cases  ;  no  one  ever  having  heard 
of  any  impediment  being  interposed  to  the  defendant  or  plain- 
tiff in  actions,  in  modem  times,  objecting  to  any  number  of 
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jiirymen  without  cause,  and  thej  are  always  withdrawn ;  yet 
in  actions  there  is  unquestionably  no  right  of  peremptoiy 
challenge. 

It  is  properly  observed  by  Mr.  Justice  Cbampton,  in  the 
report  of  this  case,  that  there  is  considerable  evidence  that 
the  English  practice  is  founded  on  concession,  not  right ;  and 
that  the  Court  ought  to  distinguish  between  a  practice  which 
is  the  result  of  strict  right  and  founded  upon  legal  principles, 
and  a  practice  which  is  a  mere  matter  of  indulgence  and 
concession,  growing  out  of  that  spirit  of  candour  and  &ii 
dealing,  and  tenderness  for  persons  undergoing  the  ordeal  of 
public  trial,  by  which  the  conduct  of  criminal  trials  in  Eng- 
land is  eminently  characterized,  as  well  on  the  side  of  the 
prosecution  as  of  the  defence :  but  the  same  very  learned 
Judge  adds,  that  the  rights  of  the  prosecutor  and  the  prisoner 
have  been  more  jealously  and  rigidly  watched  in  Ireland ;  and 
the  Irish  practice,  therefore,  he  properly  says,  affords  a  better 
test  of  the  exact  limits  of  the  prisoner's  right  of  peremptoiy 
challenge  than  the  English  practice  does. 

Whilst  on  this  part  of  the  case,  I  wish  shortly  to  notice 
that  case  which  was  tried  before  me  at  Monmouth. 
♦  471  The  King  v.  Q-each^  (a)  which  has  been  cited  *  as  an 
authority  for  allowing  the  peremptory  challenge  in  a 
non-capital  felony.  It  cannot  be  considered  as  any  authority 
whatever ;  it  was  only  an  instance  of  the  practice  to  which 
I  have  adverted ;  for  unquestionably  the  point  was  never 
taken  nor  considered  by  me ;  the  matter  passed  as  one  of 
ordinary  course. 

The  decisions,  therefore,  being  all  one  way,  and  the  prac- 
tice such  as  I  have  stated,  there  remain  to  be  considered  the 
dicta  of  Judges,  the  authority  of  text-writers  on  this  subject, 
and  the  other  sources  from  which  we  obtain  the  knowledge 
of  the  common  law.  Many  of  those  text-writers,  the  more 
modem  particularly,  only  repeat  those  who  preceded  them, 
and  the  more  correct  notion  of  the  common  law  will  be  ob- 
tained from  the  older.  One  of  the  earliest  traces  of  this  right 
is  in  the  Year  Book,  9  Hen.  5,  p.  7.    In  appeal  of  murder  it 

(a)  0  C.  &  P.  409. 
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was  argued,  apparently  by  counsel,  that  the  defendant  should 
have  his  peremptory  challenge  of  one  who  had  already  been 
sworn  on  the  jury,  which  had  been  adjourned  for  want  of 
jurors ;  the  ground  is  *^  that  his  life  was  in  jeopardy/'  which 
shows  what  the  principle  was  on  which  the  right  proceeded. 
The  claim  was  disallowed  there.  It  seems  to  have  been 
allowed  in  32  Hen.  6,  c.  26,  in  favorem  vitce.  Fortescue 
says,  (a)  **  In  favour  of  l\fe^  the  accused  may  challenge 
thirty-five,  and  this  peremptorily ;  who  then  in  England  can 
be  put  to  death  unjustly  for  any  crime  ?"  Staundforde,  who 
writes  in  the  early  part  of  the  reign  of  Elizabeth,  states,  (i) 
^*  There  is  in  felony  a  challenge  to  be  allowed  in  favorem 
viUb;  "  and  the  same  author,  in  the  same  treatise,  states  petty 
larceny  to  be  no  felony,  and  consequently  the  right  seems  by 
him  to  be  confined  to  capital  felonies.  Lambard,  in 
his  Eirenarcha,  (c)  written  in  James  the  *  First's  time,  *  472 
puts  it  generally,  as  allowed  in  favour  of  life.  Lord 
Coke  (d)  says,  that  peremptory  challenge  is  in  treason  or 
felony,  in  favorem  vitce. 

But  the  text-writers  not  merely  say  that  it  is  given  in  fa^ 
vorem  vitcB^  but  that  it  is  only  allowed  on  iasues  which  directly 
affect  life ;  viz.,  not  guilty  to  the  treason  or  felony.  Staund- 
forde, in  p.  158,  says,  "  Nota,  que  cest  peremptorie  challenge 
nest  destre  prise  (comme  semble),  mes  ou  le  vie  le  prisoner 
est  in  jeopardie  sur  le  trial."  So  where  misnomer  is  pleaded, 
or  other  collateral  issue,  it  is  not  allowed  ;  and  this  *'  comme 
semble  "  does  not  imply  any  doubt  as  to  peremptory  challenge 
applying  only  to  cases  where  life  is  in  danger,  but  as  to  its 
application  to  collateral  issues.  It  is  observed  in  a  note 
of  Mr.  Haigrave's  Co.  Litt.,  (0)  that  Staundforde  himself 
thought  there  was  a  privilege  of  challenge  peremptory  on 
collateral  issues;  (^)  but  on  referring  to  the  passage  in 
Staundforde,  it  may  be  doubted  whether  he  means  more  than 
that  in  outlawry,  the  outlaw  may  challenge  for  cause  ;  as  he 
gives  as  a  reason,  that  although  he  cannot  challenge  any  one 
worse  than  himself,  being  an  outlaw,  yet  as  that  is  the  issue 

(a)  De  Laud.  L.  A.  c.  27.  (6)  Page  157  b. 

(e)  Bl.  4,  0.  14,  p.  654.  (d)  1  Inst.  156  b. 

(e)  157  b,  note  8.  (g)  Staundf .  168  a. 
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to  try,  whether  he  is  an  outlaw  or  not,  such  an  opinion  of 
him  ought  to  be  suspended  until  he  is  tried.  Lord  Coke  (a) 
is  to  the  contrary,  because  the  collateral  issue  **  by  a  mean 
concemeth  his  life ; "  but  this  point  is  set  at  rest  by  a  judicial 
decision  in  Rex  v.  Okey  and  Others^  (i)  and  by  Johnson*8  and 
Itatcliffe*8  Ca8e8.  (e) 

This  point  being  so  determined,  I  cannot  help  thinloDg 
that  it  is  a  very  strong  authority  to  show  what  the  role 
of  the  common  law  is;  and  that  the  right  of  peremp- 
*  478  tory  *  challenge  belongs  only  to  that  class  of  charges 
in  which  life  is  in  jeopardy.  In  a  book,  written  by 
Lord  Chief  Baron  Bolton,  afterwards  Lord  Chancellor  of 
Lreland,  called,  ^^  The  Justice  of  the  Peace  for  Ireland,"  pub- 
lished about  1638,  cited  in  Mr.  Joy's  very  learned  book  on 
peremptory  challenge,  in  which  all  the  authorities  are  col- 
lected, it  is  said  generally,  ^^  the  common  law  hath,  in  favour  of 
life,  allowed  unto  the  prisoner  his  peremptory  challenge."  In 
Wingate's  Maxims  at  Common  Law,  upon  an  indictment  or 
appeal  of  treason  or  felony,  the  prisoner  might,  in  favarem 
vitce^  challenge  peremptorily  thirty-five.  Sir  John  Hawles 
(in  his  Observation  on  Lord  Russell's  Trial),  (d)  says,  "Gen- 
erally it  is  a  privilege  given  in  favorem  vtto."  In  "  Trials 
per  Pais,"  («)  peremptory  challenge  is  not  allowed,  except 
where  life  comes  in  question.  On  the  other  hand.  Finch  (g) 
lays  it  down  generally,  in  indictments  and  appeals  of  felony. 

I  forbear  to  cite  all  the  more  modem  text-writers,  which 
only  repeat  the  ancient  authorities  in  somewhat  different  lan- 
guage. In  some  of  these  the  right  is  said  to  belong  to  capital 
cases.  (A)  In  others,  as  Wood's  Institutes,  in  one  edition, 
1720,  upon  an  indictment  or  appeal  of  death;  in  another, 
1724,  p.  642,  on  an  indictment  of  treason  or  felony,  or  appeal 
of  death.  Hawkins  (t)  says  it  is  allowable  in  all  capital 
cases,  and  also  in  misprision  of  treason.  Blackstone  (k) 
says  it  is  allowed  in  criminal  cases,  at  least  capital  ones. 

(a)  1  Inst.  157  b.  (b)  1  Lev.  61. 

(c)  Foster's  C.  L  40  and  46.  (d)  9  St.  Tr.  796. 

(0  455  (1725)  ;  600  (1766).  (g)  Page  414. 

(A)  Bac.  Abr.  tit  Jury,  £.  9.  (t)  Bk.  2,  p.  43,  §  5. 
{k)  4  Comm.  853. 
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Comyns  (a)  says,  in  petty  treason  or  felony,  not  limiting  the 
privilege  to  capital  felony  ;  but  he  is  only  citing  Coke  Little- 
ton, 156  b,  in  which  it  is  said  to  be  infavorem  vttce. 

*  I  cannot  help  thinking,  if  much  weight  is  to  be  *  474 
attached  to  the  more  modem  authorities,  the  greater 
part  of  them,  as  well  as  the  more  ancient  authorities,  are  in 
favour  of  limiting  the  right  to  capital  cases.  These  are,  then, 
the  dicta  of  Judges :  In  Reading* %  Ca%e^  (5)  Lord  C.  J.  North, 
in  a  case  of  misdemeanour,  says,  **  you  cannot  challenge  per- 
emptorily, not  being  for  your  life ; "  and  again,  (e)  **  the 
challenge  is  only  allowed  in  matters  capital,  in  favour  of 
life," 

On  the  other  hand.  Chief  Justice  Pabker,  in  MacartTisy^s 
CasBj  ((2)  says,  *^  There  cannot  be  a  special  jury  in  cases  of 
treason  or  felony  ;  for  the  party  must  have  the  advantage  of 
challenging  twenty/'  That  was,  however,  a  case  of  trial  for 
the  murder  of  the  Duke  of  Hamilton ;  and  the  dictum  may 
be  reasonably  construed  as  relating  to  a  capital  charge,  and 
is  not,  therefore,  of  any  weight. 

Considerable  light  is  also  thrown  upon  the  rule  of  the  com- 
mon law,  by  the  ancient  practice  of  granting  a  tales  in  capital 
cases ;  it  may  be  granted  for  a  larger  number  than  the  first 
process,  to  prevent  delays  from  peremptory  challenges,  (e) 
The  defendant  had  forty  tales,  because,  in  appeal  of  murder, 
rape,  or  felony,  where  life  is  in  jeopardy,  there  he  shall  have 
as  many  tales  as  he  pleases,  because  he  may  challenge  per- 
emptorily thirty-five ;  but  in  actions  between  party  and  party, 
it  must  always  be  imder  the  first  number.  To  the  same 
effect  is  Denbawd  and  Woodley^%  Ca%e.  (jg)  Still  more  light 
could  be  thrown  upon  the  question,  indeed  it  would  be 
thereby  decided,  if  it  could  be  established  satisfactorily  what 
the  rule  was  in  ancient  times  on  the  subject  of  petty 
larceny.  *  There  is  some  contradiction  in  the  books  *475 
upon  the  question,  whether  this  offence  was  a  felony 

(a)  Dig.  tit.  ChaUeDge,  c.  1. 

(6)  7  St.  Trials,  265.  (c)  7  St.  Trials,  266. 

(d)  21  Vin.  Abr.  301. 

(e)  Bac.  Abr.  tit.  Juries,  C. ;  Bro.  Abr.  tit.  Tales,  8. 
(^)  10  Bep.  104  b. 
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at  common  law,  and  some  whether  it  was  at  any  time  punish- 
able with  death.  These  authorities  are  collected  by  Mr.  Joy, 
in  the  treatise  to  which  I  have  already  referred.  The  result 
appears  to  be  that  it  was  a  felony  at  common  law,  and  not 
punishable  with  death.  Was  a  peremptoiy  challenge  allowed 
in  such  a  case,  or  not  ?  There  is  no  decision  on  that  subject, 
one  way  or  the  other ;  and  there  are  circumstances  which 
lead  to  an  inference  both  against  that  supposition,  and  in 
favour  of  the  right  of  challenge. 

There  are  two  circumstances  from  which  it  may  be  inferred 
that  no  such  right  existed :  first,  that  it  appears  to  be  clear 
that  the  consequence  of  challenging  more  than  the  l^al 
number  in  case  of  felony,  was,  at  common  law,  that  of  the 
peine  forte  et  dure  ;  but  the  peine  forte  et  dure  never  was 
applicable  to  petty  larceny,  (a) 

The  second  circumstance  is,  that  Staundforde,  who  wrote 
soon  after  the  Statute  82  Hen.  8  passed,  states,  24  b,  the 
challenge  to  be  allowed  in  all  felonies,  in  favorem  vitcB^  and 
treats  petty  larceny  as  no  felony,  says  nothing  of  the  right  of 
challenge,  and  consequently  it  is  inferred  that  it  did  not  then 
exist  in  petty  larceny. 

On  the  other  hand,  Mr.  Napier,  in  his  able  argument  at 
the  bar,  very  properly  urged,  that  it  may  be  inferred  that  the 
same  rights  belonged  to  both  grand  and  petty  larceny ;  be- 
cause if  a  person  is  indicted  for  the  greater,  he  may  on  the 
same  indictment  be  found  guilty  of  the  lesser  offence ;  as  was 

decided  in  Bromley* z  Case,  (h) 
*  476  *  To  this  it  may  be  answered,  that  the  course  pur- 
sued was  beneficial  to  the  prisoner,  who  had  his 
peremptory  challenges  upon  this  form  of  indictment;  and 
therefore  it  was  no  wrong  to  him  to  find  him  guilty  of  the 
lesser  felony,  upon  a  charge  in  which  he  had  none.  But  it 
must  be  admitted  that  the  decision  in  this  case  does  raise 
a  doubt  as  to  the  right  of  peremptory  challenge  in  petty 
larceny,  as  it  is  more  correct  to  suppose  that  the  Court  con- 
sidered the  incidents  as  the  same  in  all  respects.    The  au- 

(a)  2  Inst.  177;  2  Hale,  F.  C.  899;  2  Hawk.  F.  C.  320. 
Qi)  Hetley,  p.  06. 
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thorities,  therefore,  leave  the  question  thenceforth  as  to  petty 
larceny  not  perfectly  clear. 

It  remains  to  consider  another  point  which  was  made  the 
subject  of  argument  at  your  Lordships'  bar.  It  was  said  that 
peremptory  challenges  were  allowed  in  cases  of  misprision  of 
treason  at  common  law,  and  misprision  was  a  misdemeanour 
ozdy,  not  affecting  life ;  and  consequently  that  the  privilege 
was  not  confined  to  cases  affecting  life. 

If  it  were  true  that  in  misprision  of  treason  at  common 
law  there  was  this  right,  it  might  be  explained  on  the  sup- 
position that  it  was  an  offence  of  great  magnitude,  near  akin 
to  the  highest  known  to  the  law,  especially  in  olden  times. 
This  is  the  explanation  given  by  the  Judges  in  the  Queen's 
Bench  in  Ireland ;  on  that  ground  it  might  be  treated  as  an 
exception  to  the  general  rule.  But  the  authorities  collected 
in  the  treatise  to'  which  I  have  referred  render  it  extremely 
doubtful  whether  the  privilege  ever  did  belong  to  misprision 
of  treason.  There  is  no  old  text-writer  who  mentions  that 
such  a  right  is  incident  to  it.  Hawkins  states  (a)  that  he 
takes  it  to  be  agreed  that  a  peremptory  challenge  was  allow- 
able at  common  law  in  all  capital  cases,  and  ^*  also  in 
*  misprision  of  treason."  The  authority  cited  for  the  *  477 
last  position  is  Lord  Coke,  (ft)  who  refers  to  Brooke's 
Abridgment,  and  who  also  refers  to  the  Statute  23  Hen.  8, 
only.  It  is  inferred  that  the  statute  would  not  have  enacted 
that  no  peremptory  challenge  should  thenceforth  be  admitted 
in  treason,  or  misprision  of  treason,  unless  it  was  already 
admissible  therein  in  the  opinion  of  the  legislature ;  and  no 
doubt  it  is  a  reasonable,  though  not  conclusive  inference.  It 
is  remarkable,  however,  that  no  trace  of  such  a  right  should 
be  found  in  the  older  authorities ;  and  if  it  had  existed,  it 
might  have  been  expected  that  the  Statute  1  &  2  Phil.  &  M. 
c.  10,  would  have  restored  the  course  of  trial  of  misprision 
of  treason,  as  well  as  of  treason,  to  the  rules  of  conunon  law ; 
which  it  certainly  does  not. 

It  is  also  very  remarkable  that  the  corresponding  Irish 
Statute  of  10  &  11  Chas.  1,  c.  9,  which  limits  peremptory 

(a)  2  F.  C.  c.  43,  §  5.  {b)  8  Inst  77. 
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challenge  in  Ireland  in  cases  of  treason,  does  not  mention  mis- 
prision of  treason;  which  affords  a  strong  argument  that 
in  Ireland,  at  least,  the  right  of  challenge  did  not  exist  in 
cases  of  misprision  of  treason,  or  it  certainly  would  have  been 
limited. 

It  is  said,  however,  that  if  it  should  be  held  that  the  right 
of  challenge  exists  only  in  capital  felonies  at  common  law, 
the  same  rule  would  apply  to  pleading  over  in  charges  of 
felony,  after  pleading  a  special  plea.  This  right  is,  accord- 
ing to  Lord  Hale,  (a)  in  favorem  vitce;  SezY.  Taylor ;  (J>) 
and  Lord  Hale  says,  (c)  he  shall  not  lose  his  life  for  mis- 
pleading. I  am  quite  prepared  to  say,  that  this  consequence 
would  follow,  but  it  does  not  appear  tp  me  to  weaken  the 

force  of  the  argument. 
*  478       *  Upon  the  whole,  it  appears  to  me  that  I  ought  to 

advise  your  Lordships  that  the  right  of  peremptory 
challenge  does  not  exist  in  non-capital  felonies :  because  the 
statutes  restricting  the  right  of  challenge  (not  giving  it)  con- 
tain negative  words  only,  without  any  affirmative  implication, 
and  leave  the  common  law  as  it  stood ;  and  the  common  law, 
upon  the  weight  of  authority,  is,  I  think,  this,  that  there  is  a 
right  of  challenge  in  all  capital  cases  only.  The  framers  of 
the  Act,  9  Geo.  4, 1  have  no  doubt,  never  intended  to  take 
away  the  right,  by  abolishing  the  benefit  of  clergy.  Their 
object  was  to  do  away  with  a  fiction  which  they  thought 
strange  and  inconvenient,  and  discreditable  to  the  criminal 
law  of  the  country ;  and  they  supposed  that  by  removing  it, 
the  offences  would  be  left  precisely  in  the  same  condition,  in 
all  respects,  as  if  the  fiction  had  continued.  The  result, 
therefore,  is  one  which  they  never  contemplated,  but  it 
nevertheless  is  the  result,  if  the  position  is  correct  that  by 
the  common  law  the  right  belongs  only  to  capital  cases ;  and 
then  it  can  only  be  regretted,  that  the  legislature,  in  removing 
a  fiction  which  formed  an  important  part  of  our  old  system 
of  criminal  law,  and  was  closely  interwoven  with  it,  has  not 
foreseen  all  the  consequences,  and  taken  care  to  avoid  them 
by  proper  enactments.     It  is  the  duty  of  Judges,  not  to  sup- 

(a)  2  p.  C.  33.  (ft)  3  B.  &  C.  513. 

(c)  1  P.  C.  257. 
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ply  the  defects  of  the  legislature  by  providing  a  remedy,  but 
simply  to  construe  the  provisions  of  the  statute  it  has  enacted ; 
and  I  cannot  find  words  to  give  this  privilege  in  the  statute 
in  question,  if  the  effect  of  making  the  offence  no  longer 
capital  was  to  take  it  away. 

For  these  reasons,  I  humbly  state  my  opinion  that  the 
question  ought  to  be  answered  by  sa}dng,  that  the  challehge 
should  be  disallowed. 

*  Lord  Chief  Barok  Poujock.  —  In  answer  to  the  *  479 
question  proposed  by  your  Lordships,  I  am  of  opinion 
that  the  Court  ought  to  have  allowed  the  peremptory  chal- 
lenge. I  consider  the  late  Statute,  9  Geo.  4,  to  have  put  the 
law  in  Ireland  on  the  same  footing  as  in  England ;  and  the 
question  is,  what  was  the  state  of  the  law  in  England  at  that 
time  ?  In  this  country  the  right  of  challenge  in  such  a  case 
is  regulated  by  the  Statute  22  Hen.  8,  c.  14,  §  6,  made  per- 
petual by  32  Hen.  8,  c.  3.  By  that  statute  it  was  enacted, 
that  no  person  arraigned  for  any  petit  treason,  murder,  or 
felony,  be  thenceforth  admitted  to  any  peremptory  challenge 
above  the  number  of  twenty.  It  is  to  be  inferred  from  this 
(independent  of  any  rule  of  the  common  law)  that  a  person 
arraigned  of  felony  may  challenge  peremptorily  to  the  num- 
ber of  twenty.  No  doubt  at  the  common  law  such  chal- 
lenges  were  allowed,  but  the  right  is  here  recognized,  and 
without  any  reference  to  any  limitation. 

The  text- writers  have  undoubtedly  laid  down  as  the  reason 
of  this  indulgence,  that  it  is  in  favorem  vitce ;  but  there  is  a 
wide  difference  between  the  reason  that  may  be  assigned  by 
a  learned  commentator,  and  a  condition  formmg  part  of  the 
law  itself.  I  cannot  finii  any  authority  for  saying  that  it  is  a 
condition  to  the  exercise  of  this  right,  that  the  life  of  the 
accused  party  must  be  in  danger ;  and  no  practice  is  to  be 
met  with,  no  case  can  be  cited,  in  which  on  this  ground  a 
peremptory  challenge  has  ever  been  refused  in  this  country. 
On  the  contrary,  there  has  been  a  practice  in  this  country 
for  many  years  to  allow  such  challenges. 

It  appears  to  me,  on  every  rule  of  construction,  that 
when  capital  punishment  is  taken  away  simply,  *  and  *  480 
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a  different  punishment  awarded  by  law,  all  the  other  inci- 
dents remain,  all  the  privileges  of  the  accused  continue, 
not  expressly  taken  away.  The  right  of  peremptory  chal- 
lenge is  nowhere  taken  away  expressly,  and  therefore  remains. 
And  I  come  to  this  conclusion  with  the  more  confidence,  be- 
cause as  transportation  for  life  (or  at  all)  was  a  punishment 
unknown  to  the  common  law,  I  am  quite  unable  to  form  any 
opinion  in  what  light  this  punishment  would  have  been  re- 
garded by  those  who  framed  the  law  by  which  peremptoiy 
challenges  are  in  any  case  permitted. 

LoBD  Chief  Justice  Tindal.  —  In  answer  to  your  Lord- 
ships* question,  I  would  humbly  state  that  the  conclusion  at 
which  I  have  arrived,  after  hearing  the  argument  at  your 
Lordships'  bar,  is,  that  the  Court  below  ought  to  have  al- 
lowed the  peremptory  challenge  on  the  part  of  the  prisoner. 
And  the  reason  of  such  conclusion  is  shortly  this,  that  it  is 
certain  that  A.  B.  would,  by  the  common  law,  have  been 
entitled  to  his  peremptory  chaUenge  in  the  case  supposed,  if 
he  had  been  arraigned  upon  the  very  same  felony  before  the 
passing  of  the  Statute  1  Vict.  c.  85 ;  but  it  is  not  equally 
certain  that  such  peremptory  challenge  has  been  taken  from 
him  by  the  necessary  operation  of  that  statute.  And  if  the 
question,  whether  his  right  to  the  peremptory  challenge  has 
or  has  not  been  taken  away,  remains  open  to  any  doubt,  it 
appears  to  me,  that  in  accordance  with  the  general  principle 
of  decision  applied  to  criminal  cases,  tutiila  erratur  in  mitiori 
sensu^  the  decision  of  such  question  is  to  be  given  in  favour 
of  the  prisoner,  who  is  not  to  be  deprived,  by  implication  of 

a  right  of  so  much  importance  to  him,  given  by  the 
*  481   common  law,  and  enjoyed  for  *  many  centuries,  unless 

such  implication  is  absolutely  necessary  for  the  inter- 
pretation of  the  statute.^  But  I  think  further,  for  the  rea- 
sons I  am  about  to  submit,  that  the  question  does  not 
remain  in  doubt>  but  that  the  sounder  inference  to  be  drawn 
from  the  arguments  and  authorities  which  have  been 
brought  in  review  is,  that  the  right  claimed  by  the  prisoner 

^  See  Levinger  v.  Beg.,  L.  B.  S  Friv.  C.  Ap.  2S8. 
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has  not  been  taken  away  by  the  alteration  in  the  punish- 
ment for  the  offence,  but  still  exists  as  before  the  passing  of 
the  Act. 

It  is  undoubtedly  true,  that  the  ancient  authorities,  at  least 
the  far  greater  number  of  them,  describe  the  right  of  per- 
emptory challenge  to  be  a  right  allowed  in  favorem  vitw. 
Such  is  the  language  of  Staundforde,  (a)  of  Lambard,  (() 
of  Lord  Coke,  (c)  of  the  Author  of  Doctor  and  Student,  (rf) 
of  Fortescue,  («)  of  Lord  Hale,  (^r)  who  adds,  "  because  his 
life  is  now  at  stake  ; ''  although  it  is  to  be  observed,  in  the 
authority  cited  by  him,  viz.,  Moore,  12,  no  mention  is  made 
of  that  reason;  and  many  other  writers  of  later  date  lay 
down  the  proposition  in  similar  terms.  Finch,  however,  (A) 
and  many  other  text-writers,  state  the  rule  generally  as  appli- 
cable to  the  case  of  all  indictments  and  appeals  of  felony, 
without  any  reference  to  the  punishment  annexed  to  that 
offence.  But  perhaps  this  apparent  diversity  is  not  of  much 
real  importance ;  for  it  is  well  known  that  at  common  law  all 
felonies,  certainly  all  but  petty  larceny,  were  followed  by 
capital  punishment ;  and  as  to  petty  larceny,  the  books  differ 
whether  it  is  felony  or  not ;  Staundforde  (i)  expressly 
affirming  it  not  to  be  felony,  *  whilst  Lord  Hale  (k)  *  482 
affirms  that  it  is.  It  may  perhaps  be  considered  as 
felony  8uA  modo^  and  in  a  qualified  and  restricted  sense  hav- 
ing some,  though  not  all,  the  attributes  and  consequences 
of  felony.  But  whether  it  be  so  or  not,  there  has  been  no 
ancient  authority  cited  to  show  that  peremptory  challenges 
were  not  allowed  even  on  the  trial  for  that  offence ;  so  that 
it  may  be  safely  laid  down  that  at  common  law  all  felonies, 
properly  so  called,  were  capital,  and  that  peremptory  chal- 
lenges were  allowed  on  the  trial  of  all  such  felonies ;  in  other 
words,  that  the  right  to  a  peremptory  challenge  was  in  all 
cases  an  incident  to  a  trial  for  felony. 

The  two  propositions,  therefore,  that  the  peremptory  chal- 

(a)  PI.  C.  158  a.  (6)  JuAt.  Peace,  546. 

(c)  1  Inst.  156  b.  (d)  Chap.  8. 

(c)  De  Laud.  c.  27.  (J)  2  PL  C.  266. 

(A)  Law,  p.  414.  (i)   P.  C.  24  b,  127  b. 
Qc)  1  Hale's  P.  C.  530. 
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lenge  was  allowed  in  all  trials  in  favorem  viUs^  and  that  it 
was  allowed  in  all  trials  for  felony,  are,  in  substance,  one  and 
the  same.  It  is  equally  true  that  the  challenge  was  granted 
in  favorem  vitce^  and  that  it  was  an  incident  to  felony.  Bat 
the  question  still  arises,  whether  the  expression  of  the  text- 
writers,  "  that  it  was  granted  in  favorem  vitce^^*  carries  with 
it  the  force  and  meaning  that  it  was  incident  to  the  trial  for 
felony  only  so  long  as  the  punishment  for  felony  continued  to 
be  capital,  and  no  longer ;  that  the  words  imported  a  limita- 
tion or  condition  upon  which  the  right  to  such  challenge  is 
to  depend ;  or  whether  the  words  import  no  more  than  a  mere 
matter  of  description,  by  the  ancient  text-writers,  of  the 
probable  cause  and  origin  of  this  challenge ;  which  if  given 
in  the  case  of  felony,  as  a  known  class  of  criminal  offence, 
must  necessarily,  as  felony  was  then  punishable,  be  given  in 
favorem  vitce. 

It  would  certainly  be  most  unsafe  to  give  to  this  expres- 
sion of  the  text-writers  the  operative  force  contended 
*  483  *  for  on  the  part  of  the  Crown,  and  to  hold  the  con- 
sequence to  follow,  that  because  the  capital  punish- 
ment has  been  taken  away  by  a  subsequent  statute,  the 
offence  still  remaining  a  felony,  the  right  to  the  challenge  has 
been  also  abolished.  The  very  same  expression  has  been 
employed  by  the  highest  authority  in  another  instance,  in 
which  to  draw  the  same  conclusion  as  is  now  contended  for 
would  be  obviously  wrong,  it  being  manifest  that  the  expres- 
sion has  been  used  by  way  of  explanation  or  analogy  only. 
In  the  Cases  of  Appeals^  (a)  "  It  was  resolved  by  the  Lord 
Wray,  Sir  Thomas  Gawdy,  Clench,  and  Fenner,  Justices, 
that  the  reason  of  autrefois  acquit  was,  because  the  maxim  of 
the  common  law  is  that  the  life  of  a  man  shall  not  be  twice 
put  in  jeopardy  for  one  and  the  same  offence ;  and  that  is  the 
reason  and  cause  that  autrefois  acquitted  or  convicted  of  the 
same  offence,  is  a  good  plea ; "  and  yet  it  is  manifest  this 
must  be  put  by  way  of  example  only,  for  the  rule,  beyond  aU 
doubt,  extends  equally  to  misdemeanours  as  to  capital  cases. 
And  after  all,  who  is  to  say,  that  if  the  severe  punishment 

(a)  4  Bep.  45  a. 
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of  transportation  for  life  had  been  known  to  our  ancestors, 
the  same  jealousy  which  existed  in  favorem  vitoB  would  not 
have  shown  itself  to  the  same  extent  in  favour  of  the  party 
charged,  when  liable  to  a  punishment  scarcely  less  severe  ? 

Some  other  arguments  have  been  urged  at  your  Lordships* 
bar  in  support  of  the  continuance  of  the  right  of  peremptory 
challenge  in  all  cases  of  felony.  It  is  argued  that  the  right 
could  not  have  been  originally  confined  to  charges  which  in- 
volved the  loss  of  life,  as  it  was  allowed  in  the  case  of  mis- 
prision of  treason.  And  it  seems  impossible  to  deny, 
upon  any  *  legal  ground  of  construction,  that  the  *  484 
Statute  88  Hen.  8,  c.  23,  which  took  away  the  per- 
emptory challenge  ^^in  all  cases  of  high  treason  and  mis- 
prision of  high  treason,"  does  by  necessary  implication  admit 
that  the  offender  had  the  right  to  the  peremptory  challenge 
in  the  case  of  misprision  of  high  treason  before  the  passing  of 
that  Act.  The  same  rule  is  laid  down  in  general  terms  by 
Hawkins,  (a)  without  any  distinction  as  to  the  description  of 
misprision  of  treason,  but  treating  it,  as  it  was  generally 
understood  to  be,  as  a  misdemeanour  only,  and  not  as  the 
subject  of  capital  punishment. 

Again,  it  was  argued,  and  not  without  some  weight,  that 
the  practice  of  the  allowance  of  benefit  of  clergy  afforded  a 
strong  inference  that  the  right  of  peremptory  challenge  has 
not  been  for  many  centuries  considered  to  be  confined  to  fel- 
onies that  were  followed  with  capital  punishment.  The  ex- 
tension of  the  privilege  of  benefit  of  clergy  by  the  Statute  of 
5  Anne  to  all  persons  indiscriminately  —  which  privilege  for 
many  centuries  before  was  claimable  by  a  large  portion  of 
the  community  —  had  occasioned  many  felonies,  practically 
speaking,  though  not  strictly  so,  to  become  not  capital.  And 
such  practice  might  have  been  reasonably  expected  to  pro- 
duce some  alteration  in  the  application  of  the  law  of  peremp* 
tory  challenge,  if  it  was  allowable  only  in  favorem  vitce.  But 
no  alteration  in  the  law  took  place ;  the  allowance  of  the 
privilege  continued  the  same.  It  was  urged,  in  answer  to 
this  argument,  that  the  reason  for  allowing  the  peremptory 

(a)  Fleas  of  the  Crown,  Bk.  2,  c.  43,  §  5. 
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challenge,  notwithstanding  the  felony  being  clergyable,  was, 

because  it  could  not  be  told  until  after  a  man  was  found 

guilty  whether  he  would  pray  the  benefit  of  clergy,  or 

*  485   if  he  *  did,  whether  it  would  be  allowed  or  not ;  and 

that,  consequently,  all  felonies  continued  capital  at  the 
time  of  the  arraignment.  But  if  this  reason  is  correct,  it  can 
only  be  so  subsequently  to  the  time  of  Henry  6,  upon  the 
ground  suggested  by  our  brother  Patteson,  which  I  will  not 
therefore  repeat. 

The  right  to  challenge  peremptorily  has  been  uniformly 
acted  on,  in  England,  both  in  felonies  clergyable  and  not 
clergyable,  without  any  distinction  between  them,  down  to 
the  7  &  8  Geo.  4,  c.  28,  English  (9  Geo.  4,  c.  64,  Irish),  which 
abolished  the  allowance  of  clergy.  For  many  centuries  prior 
to  that  time  clergyable  felonies  were  practically  not  capital, 
although  theoretically  they  still  continued  to  be  so ;  and  yet 
peremptory  challenges  were  allowed  equally  in  both.  No 
instance  can  be  found  of  any  execution  for  a  felony  in  which 
the  benefit  of  clergy  could  be  claimed ;  no  instance  in  which 
a  person  convicted  of  such  felony  had  declined  to  pray  the 
benefit  of  it,  or  in  which,  where  the  offender  was  entitled  to 
it,  such  benefit  has  been  denied  him.  Where  the  offiender 
has  persisted  in  challenging  a  greater  number  than  twenty  in 
the  case  of  a  clergyable  felony,  the  law  was,  that  he  subjected 
himself  to  the  same  pimishment  as  if  found  guilty  upon  ver- 
dict or  confession.  Where  statutes  have  been  passed  taking 
away  the  benefit  of  clergy,  there  is  not  unfrequetitly  an  ex- 
press provision,  that  if  the  offender  in  case  of  felony  **do 
challenge  peremptorily  above  the  number  of  twenty  persons, 
he  shall  not  have  the  benefit  of  clergy ;  "  such  is  the  case  in 
4  &  5  Phil.  &  M.  c.  4, — the  law  thus  treating  the  right  to 
challenge  peremptorily,  without  any  distinction,  whether  the 
felony  be  clergyable  or  not. 

But  without  attributing  too  much  weight  to  either 

*  486   *  of  the  two  arguments  last  adverted  to,  that  which 

appears  to  afford  the  strongest  ground  for  the  conclu- 
sion that  the  right  to  the  peremptory  challenge  still  exists,  is 
the  inference  to  be  drawn  from  the  language  and  form  of  the 
Statutes  22  Hen.  8,  c.  14  (made  perpetual  by  the  32  Hen.  8, 
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c.  8),  and  7  &  8  Geo.  4,  c.  28,  abolishing  the  benefit  of  clergy. 
Until  the  passing  of  the  former  Act,  it  was  the  settled  rale 
of  the  common  law,  that  wherever  a  peremptory  challenge 
was  allowed,  the  prisoner  might  challenge  as  many  as  he 
thought  fit  tinder  the  number  of  three  full  juries,  that  is,  not 
amounting  to  more  than  thirty-five ;  and  as  it  is  enacted^  by 
that  statute,  ^^  that  no  person  arraigned  for  any  petit  treason, 
murder,  or  felony,  shall  be  admitted  to  any  peremptory  chal- 
lenge above  the  number  of  twenty,"  this  amounts  to  a  legis- 
lative recognition,  afiSrmatively,  that  the  offender  has  the 
right  to  challenge  to  the  number  of  twenty  in  all  cases  of 
petit  treason,  murder,  or  felony.  Then  follows  the  Statute 
7  &  8  Geo.  4,  c.  28,  English  (9  Geo.  4,  o.  64,  Irish),  which  by 
sec.  6  abolishes  benefit  of  clergy,  and  by  sec.  7  expressly  en- 
acts, ^^  that  no  person  convicted  of  felony  shall  suffer  death, 
unless  it  be  for  some  felony  which  was  excluded  from  the 
benefit  of  clergy  before  the  first  day  of  the  present  session  of 
Parliament,  or  which  hath  been  or  shall  be  made  punishable 
with  death  by  some  statute  passed  after  that  day."  And  it 
appears  scarcely  conceivable,  that  when  the  legislature  had 
introduced  so  sweeping  an  alteration  in  the  consequences  of 
felony,  as  in  effect  to  render  all  felonies,  within  a  very  limited 
exception  indeed,  not  capital,  that  the  same  statute  should,  in 
the  same  breath,  enact  (sec.  8),  ^*  that  if  any  person  indicted 
for  any  treason,  felony,  or  piracy,  shall  challenge 
peremptorily  a  greater  number  of  the  *  men  returned  *  487 
to  be  of  the  jury  than  such  person  is  entitled  by  law 
so  to  challenge,  in  every  of  the  said  cases  every  such  peremp- 
tory challenge  beyond  the  number  allowed  by  law  shall  be 
entirely  disregarded,"  —  unless  the  legislature  had  intended 
this  enactment  to  apply  to  felonies  with  their  then  present 
punishment  as  altered  by  that  statute.  This  statute  of  Geo.  4 
brings  down  the  enactment  of  22  Henry  8  to  the  time  at 
which  the  statute  itself  is  speaking ;  in  effect  it  says  that  now, 
at  the  time  of  passing  this  Act,  every  person  charged  with 
the  commission  of  any  felony  shall  be  entitled  to  challenge 
peremptorily  to  the  number  of  twenty ;  and  there  appears  no 
legal  ground  of  construction  upon  which  the  general  expres- 
sion of  **•  any  felony,"  in  the  third  section,  can  be  held  not  to 
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comprise  the  felonies  included  in  sec.  7,  that  is,  felonies  from 
which  the  benefit  of  clergy  has  been  taken  away.  The  dis* 
tinction  between  felonies  capital  and  not  capital  was  then  for 
the  first  time  created ;  and  it  would  not  be  too  much  to  pre* 
sume,  that  if  the  legislature  had  intended  that  the  privilege 
formerly  belonging  to  all  felonies  should  thenceforth  be  re- 
strained to  capital  felonies  only,  it  would  have  used  the 
expression  of  ^^  any  capital  felony,"  instead  of  the  general 
expression  of  "any  felony." 

The  ground  upon  which  the  argument  on  the  part  of  the 
Crown  in  the  present  case  rests  is,  that  the  Statute  1  Vict.  c. 
85,  §  8,  must  be  so  construed  by  implication  as  to  deprive  the 
prisoner  of  the  privilege  of  this  peremptory  challenge ;  that 
inasmuch  as  the  punishment  of  death  has  been  directly  taken 
away  by  the  Statute  of  7  &  8  Geo.  4,  which  before  was  in- 
directly taken  away  by  the  allowance  of  clergy,  so, 
*  488  *  by  implication,  the  right  of  peremptory  challenge  has 
been  also  abolished  with  the  capital  punishment.  But 
it  appears  to  me  that  such  an  implication  cannot  be  resorted 
to,  in  the  case  of  a  privilege  beneficial  to  a  prisoner,  and 
enjoyed  by  him  in  practice,  if  not  in  strict  right,  for  centu- 
ries, unless  such  implication  be  unavoidable  to  give  effect  to 
the  statute.  No  such  necessity  appears  to  exist ;  and  upon 
these  grounds,  I  humbly  offer  as  my  opinion,  in  answer  to 
your  Lordships'  question,  that  the  peremptory  challenge  ten- 
dered in  this  case  ought  to  have  been  allowed. 

Lord  Chancellor.  —  My  Lords,  I  beg  leave  to  say  that  I 
do  not  find  I  can  add  any  thing  to  the  reasonings  and  argu- 
ments of  the  majority  of  the  learned  Judges  in  this  case.  I 
am  quite  satisfied  that  the  conclusion  to  which  they  have 
come  is  the  correct  conclusion,  and  therefore  I  shall  move 
your  Lordships  that  the  judgment  of  the  Court  below  be 
reversed,  and  that  a  venire  de  novo  should  be  awarded. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  upon  this  point.     I  have  never,  indeed,  dur- 
ing the  whole  course  of  the  argument,  entertained  any  doubt 
whatever  upon  it ;  and  I  have  not  been  moved  at  all  by  the 
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argumeDts  urged  and  pressed  upon  us  from  the  dicta  to  be 
found  respecting  the  supposed  origin  of  this  right  of  peremp- 
tory challenge ;  namely,  that  it  was  in  favorem  vitca.  That 
is  the  reason  assigned  for  it ;  but  it  does  not  at  all  follow  that 
the  challenge  may  not  be  general.  Although  the  reason 
assigned  for  its  origin  may  be  justly  stated  to  be  in  favorem 
mtce^  it  is  because  all  felony  in  its  nature  is  capital ; 
and  until  clergy  is  *  prayed  upon  a  conviction  for  that  *  489 
offence,  non  constat  that  it  may  not  be  capital  even  in 
clergyable  cases. 

I  need  not  enter  further  into  this  matter,  which  has  been 
so  fully,  so  elaborately,  and  so  satisfactorily  gone  into  by  the 
learned  Judges  in  deUvering  their  opinions.  I  entirely  agree 
in  the  motion  of  my  noble  and  learned  friend,  that  the  judg- 
ment of  the  Court  below  should  be  reversed ;  and  of  course 
the  result  will  be  the  granting  of  a  venire  de  novo. 

Lord  Campbell.  —  My  Lords,  I  am  likewise  of  opinion 
that  the  judgment  in  this  case  ought  to  be  reversed ;  and, 
with  all  respect  for  the  majority  of  the  Irish  Judges  who 
pronounced  it,  and  for  the  learned  Baron  who  alone  of  the 
English  Judges  approves  of  it,  I  hardly  think  it  necessary  to 
say  more  than  that  they  seem  to  me  to  have  confounded  the 
reason  with  the  rule.  Favour  to  life  may  very  likely  have 
been  the  reason  why  the  rule  was  laid  down  that,  in  all  cases 
of  felony,  the  prisoner  on  his  trial  should  be  entitled  to  per- 
emptory challenge ;  but  there  can  be  no  doubt  that  the  rule 
was  established.  The  rule  being  established,  must  remain 
till  altered  by  the  legislature  ;  and  the  legislature,  instead  of 
altering  it,  has  recognized  its  application  to  felonies  which 
are  not  capital.  It  is  acknowledged  on  all  hands  that  the 
legislature  never  contemplated  taking  away  the  right  of  per- 
emptory challenge ;  and  if  that  right  ever  existed,  it  still 
exists. 

Reliance  is  placed  upon  the  practice  of  not  allowing  per- 
emptory challenges  on  collateral  issues ;  but  this  is  decisive 
to  show  that  the  rule  is,  not  that  there  shall  be  a  peremptory 
challenge  where  life  is  in  danger,  and  in  no  other  cases ; 
for  life  may  well  be  in  *  danger  upon  the  trial  of  a  col-    *  490 
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lateral  issue,  as  in  the  case  of  Mr.  Ratcliffe,  (a)  who,  upon 
his  identity  being  decided  by  the  trial  of  a  collateral  issue, 
was  led  from  the  bar  to  execution. 

I  must  likewise  observe  that  I  should  have  been  reluctant, 
without  strong  authority,  to  sanction  a  judgment  which  intro- 
duces such  an  unequal  law  between  the  Crown  and  the  piis* 
oner.  According  to  the  interpretation  of  the  old  statutes  on 
this  subject,  the  Crown,  practically  speaking,  has  an  unlimited 
right  of  peremptory  challenge,  not  being  obliged  to  assign  a 
cause  of  challenge  till  the  panel  is  exhausted ;  and  to  allow 
not  a  single  challenge,  without  cause  assigned  and  proved,  to 
the  prisoner,  where  the  punishment  may  be  transportation  for 
life  and  forfeiture  of  property,  would  be  inconsistent  with  the 
fair  administration  of  the  criminal  law. 

It  was  ordered  that  the  judgment  of  the  Court  below  should 
be  reversed,  and  a  venire  de  novo  awarded.^ 

(a)  IS  Howell's  St.  Tr.  429;  Foster's  Cr.  Law,  40.  See  also  i{a/<^Vi 
Case,  2  Howell's  St.  Tr.  33  ;  and  Jardine's  <<  Criminal  Trials,"  yoL  1, 
p.  497. 

>  See  Winsor  v.  The  Queen,  L.  R.  1  Q.  B.  289. 
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1844. 

Catherine  Creed Appellant. 

Francis  Creed  and  Others Respondents. 

Wm — Real  Estate,    Annuities.    Legacies.    Priority. 

A  testator  gave  his  wife  his  freehold  estate  of  B.,  and  certain  specific 
chattels ;  and  also  an  annuity  for  her  life,  charged  upon  all  his  real 
estates  (except  B.),  with  power  of  distress  for  the  same,  the  first  pay- 
ment thereof  to  be  made  on  the  1st  of  May  or  November  which  should 
first  happen  after  his  decease.  He  then  charged  his  debts  upon  his 
real  estates  (except  B.),  in  aid  of  his  personal  estate  ;  and  gave  an 
annuity  to  his  sister,  in  similar  terms  to  those  used  respecting  that 
given  to  his  wife.  He  next  gave  several  pecuniary  legacies  to  nieces 
and  others,  to  be  paid  by  his  trustees,  as  soon  as  convenient  after  his 
decease,  out  of  the  residue  of  his  personal  estate,  and  in  deficiency 
thereof,  to  be  nused  and  paid  by  them,  as  they  should  think  proper, 
out  of  his  real  estates  (except  B.),  and  he  charged  the  same  therewith. 
He  lastly  gave  two  annuities  to  his  servants,  in  similar  terms  to  those 
used  respecting  the  preceding  annuities. 

The  personal  estate  was  insufficient  to  pay  the  debts  and  legacies  ;  the 
real  estate  was  insufficient  to  pay  the  annuities  and  legacies. 

Eeldy  upon  the  true  construction  of  the  provisions  of  the  will,  that,  as  to 
the  real  estate,  the  annuities  were  entitled  to  priority  over  the 
legacies.^ 

April  18;  September  4, 1844. 

Charles  Creed,  by  his  will,  dated  the  27th  of  May,  1814, 
bequeathed  to  his  wife  (the  appellant),  her  heirs  and  assigns 
for  ever,  all  his  estate  and  interest  in  his  house,  demesne,  and 
lands  of  Ballinanty,  subject  to  the  rent  payable  thereout,  and 
also  his  carriage,  carriage-horses,  plate,  &c.,  all  freed  and 
discharged  from  his  debts:  and  he  also  bequeathed  to  her 
an  annuity  or  yearly  rent-charge  of  lOOOZ.  during  her  life, 

*  See  Conron  v.  Conron,  7  H.  L.  Cas.  168;  Maskell  v,  Farrington,  8 
De  6.,  J.  &  S.  888;  Miller  v.  Huddlestone,  8  Mac  &  6.  613;  Towle  v. 
Swasey,  106  Mass.  100. 
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charged  upon  and  to  be  issuing  and  payable  to  her  and  her 
assigns  yearly,  out  of  all  his  real  and  freehold  estates  ai^d 
properties,  wheresoever  situate,  except  Ballinanty,  and  to  be 
paid  by  two  equal  moieties  in  the  year,  on  every  1st  of  May 
and  1st  of  November,  the  first  payment  thereof  to  be 

*  492    made  *  on  such  of  said  days  as  should  first  happen 

after  his  decease,  and  he  charged  and  incumbered  the 
same  therewith,  and  empowered  her  and  her  assigns  to  take 
every  remedy  for  recovery  thereof  as  in  cases  of  rent-service 
was  usual ;  and  he  directed  that  his  debts  and  funeral  ex- 
penses should  be  paid  as  soon  as  conveniently  might  be,  out 
of  his  personal  property  not  before  disposed  of,  if  sufficient 
for  that  purpose ;  and  that  any  deficiency  thereof  should  be 
raised  and  paid  by  his  trustees  and  executors,  in  such  manner 
as  they  should  think  proper,  out  of  his  real  and  freehold 
estates  and  properties,  except  Ballinanty;  and  he  charged 
and  incumbered  the  same  therewith.  The  testator  also  be- 
queathed to  his  sister,  Anne  Bond,  an  annuity  or  yearly  rent- 
charge  of  lOOZ.  for  her  life,  to  be  issuing  and  payable  to  her 
and  her  assigns,  out  of  his  real  and  freehold  estates  and  prop- 
erties, except  Ballinanty,  by  two  equal  moieties  in  the  year, 
on  the  days  before  mentioned,  the  first  payment  thereof  to  be 
made  on  such  of  the  said  days  as  should  first  happen  after  his 
decease ;  and  he  charged  and  incumbered  his  real  and  free- 
hold properties  therewith,  and  empowered  her  and  her  assigns 
to  take  such  remedies  for  recovery  thereof  as  in  cases  of  rent- 
service  was  usual.  The  testator  then  bequeathed  to  his 
niece  Mary  Lee,  2000Z.,  to  his  niece  Mary  Rose,  2000/.,  to 
his  reputed  son  Charles  Creed,  5000Z.,  and  to  his  friend  John 
Lyne,  2000Z. ;  these  several  legacies  to  be  paid  by  his  trus* 
tees  and  executors  as  soon  as  conveniently  could  be  after  his 
decease,  out  of  such  part  of  his  personal  estate  as  might  re- 
main after  the  payment  of  his  debts  and  funeral  expenses; 
and  such  parts  of  said  legacies  as  might  remain  unpaid  by  the 

personal  estate,  to  be  raised  and  paid  by  his  trustees  and 

*  493    executors,  in  such  manner  as  they  should  think  *  proper, 

out  of  his  real  and  freehold  properties,  except  Ballin- 
anty, and  he  charged  and  incumbered  the  same  therewith. 
The  testator  then  bequeathed  to  his  servant  Alexander  Keefe, 
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an  annuity  or  yearly  rent-charge  of  80Z.  for  his  life,  and  to 
his  servant  Thomas  Tracy,  an  annuity  or  yearly  rent-charge 
of  50Z.  for  his  life  ;  these  respective  annuities  to  be  paid  to 
them  or  their  assigns  by  two  equal  payments  on  the  days 
before  mentioned,  the  first  payment  thereof  to  be  made  on 
such  of  the  said  days  as  should  first  happen  after  his  decease, 
out  of  his  real  and  freehold  properties,  except  Ballinanty ; 
and  he  charged  and  incumbered  the  same  therewith,  and 
empowered  Keefe  and  Tracy  and  their  assigns,  respectively, 
to  take  such  remedies  for  recovery  thereof  as  in  cases  of  rent- 
service  was  usual.  The  testator  bequeathed  all  the  residue 
and  remainder  of  his  real  freehold  and  personal  property  to 
his  brother  William  Creed  (father  of  the  respondent  Francis 
Creed),  his  heirs,  executors,  administrators,  and  assigns  for 
ever,  and  appointed  him  and  David  Roche  trustees  and  exec- 
utors of  his  will. 

The  testator  died  in  June,  1814 :  William  Creed  alone 
proved  the  will,  and  made  sundry  payments  in  discharge  of 
the  testator's  debts,  and  on  account  of  the  annuities  and  leg- 
acies bequeathed  by  him.  William  Creed  died  in  September, 
1816,  having  devised  all  his  property  to  his  children,  William, 
Francis,  and  Elizabeth  Creed. 

In  February,  1817,  the  appellant  filed  a  bill  in  the  Court 
of  Chancery  in  Ireland,  against  the  personal  representative  of 
William  Creed  and  others,  for  the  purpose  of  recovering  an 
arrear  due  to  her  on  account  of  said  annuity  of  lOOOZ.  and  of 
a  jointure  of  150L  a  year,  charged  upon  some  of  the 
lands  comprised  in  *  the  will  of  her  husband ;  which  *  494 
bill,  amongst  other  matters,  prayed  an  account  of  his 
assets,  reiJ  and  personal,  and  that  the  trusts  of  his  said  will 
might  be  carried  into  execution. 

By  the  decree  made  in  that  cause,  it  was  declared  that  the 
trusts  of  the  will  should  be  carried  into  execution ;  and  it 
was  referred  to  the  Master  to  take  the  accounts  prayed  by 
the  bill,  and  an  account  of  the  sums  due  to  the  appellant  on 
.  foot  of  her  jointure  and  annuity,  with  liberty  to  the  creditors 
and  legatees  of  the  testator  to  prove  their  respective  demands. 

The  Master,  by  his  report,  dated  the  6th  of  March,  1826, 
reported  the  several  sums  due  to  the  testator's  respective 
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creditors,  annuitants,  and  legatees ;  and  in  the  same  year  a 
final  decree  was  pronounced  in  the  cause,  whereby  it  was, 
amongst  other  matters,  decreed  that  the  several  sums  men- 
tioned in  the  report  should  be  paid  by  such  of  the  defendants 
in  the  cause  as  ought  so  to  do,  or  in  default,  that  the  lands 
therein  specified  should  be  sold,  and  out  of  the  produce 
thereof  the  said  sums  be  paid,  with  interest  and  costs. 

Some  of  the  testator's  lands  were  accordingly  sold,  and  fur- 
ther payments  were  made  to  his  creditors. 

In  April,  1830,  Francis  Creed  (the  respondent),  then  the 
personal  representative  of  the  said  William  Creed,  filed  his 
bill  against  the  appellant  and  others,  for  the  purpose  of  review- 
ing the  said  report  of  1826,  and  the  decree  founded  thereupon ; 
and  after  some  proceedings  had  in  the  second  cause,  a  con- 
sent order  was  made  in  both  causes,  dated  the  14th  of  De- 
cember, 1831,  by  which  it  was,  amongst  other  matters, 
ordered  that  it  should  be  referred  to  the  Master  to  review 
the  said  report,  and  that  said  decree  should  be  rectified,  and 
made  conformable  to  such  new  report  as  the  Master  should 

make. 
*  495  *  Pursuant  to  that  order,  the  Master  made  his  final 
report,  intitled  in  both  causes,  and  dated  the  12th  of 
January,  1839 ;  whereby,  amongst  other  matters,  he  found 
that  a  sum  or  317Z.  38.  lid.  was  due  to  Francis  Creed,  as 
representative  of  William  Creed,  for  payments  made  by 
William,  on  account  of  the  annuities  devised  by  the  will  of 
Charles  Creed ;  and  that  there  was  also  due  to  the  said 
Francis,  as  said  representative,  a  further  sum  of  19892.  St. 
l^d.  for  payments  made  to  legatees  under  the  said  will ;  and 
the  Master  submitted  that  Francis  Creed  was  entitled  to 
interest  on  the  said  sums,  from  the  2d  of  September,  1816, 
until  paid.  He  also  found  that  there  was  due  to  the  appel- 
lant, on  account  of  her  annuity  of  lOOOZ.,  a  sum  of  20,7692. 
i$.  l^d.  up  to  the  1st  of  November,  1888 ;  and  that  a  sum  of 
34982.  98.  3d.  was  due  to  the  other  annuitants ;  and  a  sum 
of  19,3752.  68.  2d.  to  the  several  legatees  under  the  said 
wiU. 

On  the  31st  day  of  January,  1839,  a  decree  was  pro- 
nounced in  both  causes,  whereby  a  sale  of  the  remainder  of 
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ihe  testator's  lands  discharged  from  the  annuities  was  di- 
lected,  and  fall  payment  of  his  creditors  and  of  the  costs  of 
all  parties  was  directed,  ont  of  the  produce  of  such  sale,  and 
out  of  fands  then  in  bank.  The  decree  reserved  for  further 
directions  the  rights  and  priorities  of  Francis  Creed,  as  to  the 
two  sums  of  8172.  8«.  lid.  and  19801.  8«.  7(i,  and  of  the  an- 
nuitants and  legatees,  as  to  the  surplus  fund,  until  the  same 
should  be  ascertained. 

Pursuant  to  this  decree,  the  lands  therein  mentioned  were 
sold,  and  the  reported  creditors,  and  the  costs  of  all  parties, 
having  been  paid,  a  surplus  fond,  amounting  to  12,0002.  or 
thereabouts,  remained  to  be  distributed  according  to  the 
rights  of  the  parties  entitled  thereto. 

*  On  the  4th  of  June,  1841,  the  causes  were  heard    *  496 
before  the  Lord  Chancellor  (Lord  Plunket),  when  it 
was  decreed,  that  the  respondent,  Francis  Creed,  was  entitled 
to  the  sum  of  8172.  Ss.  lid.  mentioned  in  the  Master's  report 
of  the  12th  of  January,  1839,  together  with  interest  thereon 
at  five  per  cent  from  the  2d  of  September,  1816,  out  of  the 
said  surplus  fund,  uid  in  priority  to  the  rights  of  all  other 
parties,  save  as  to  the  costs  therein  mentioned.    And  it  was 
further  decreed,  that  the  annuity  of  10002.,  and  the  other 
annuities  devised  by  the  testator,  were  entitled  to  priority 
over  the  legacies  bequeathed  by  him  ;  and  that  the  residue  of 
the  surplus  fund,  after  deducting  the  costs  therein  mentioned, 
be  allocated  to  the  appellant  and  the  other  annuitants,  to- 
wards payment  of  the  arrears  reported  due  to  them  respec- 
tively on  foot  of  their  annuities,  ratably  in  proportion  to  the 
sums  reported  due  to  them.    And  it  was  further  decreed,  that 
the  said  sum  of  3172.  Sb.  lid.  and  interest  be  deducted  from  the 
sums  allocated  to  the  respective  annuitants,  in  the  proportion 
in  which  the  sums  were  paid  to  them  respectively,  on  foot  of 
their  annuities,  by  William  Creed.    And  it  was  declared  l^t 
this  decree  was  without  prejudice  to  the  rights  of  Francis 
Creed,  as  representative  of  William,  to  recover  from  the  leg- 
atees or  their  representatives  the  amount  of  the  sums  paid  by 
William  to  the  legatees  respectively. 
Francis  Creed  presented  a  petition  of  rehearing,  and  the 

said  causes  came  on  to  be  heard  on  the  6th  of  December, 
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1841,  before  Sir  Edward  Sugden,  then  Lord  Chancellor  of 
Ireland,  who  thereupon  ordered  (a)  that  the  decree  of  the 
4th  of  June,  1841,  so  far  as  the  same  declared  that  the  an- 

ntdty  of  lOOOZ.,  and  the  other  annuities  devised  by  the 
*497    testator,  were  entitled  *  to  priority  over  the  legacies 

bequeathed  by  him,  and  the  consequent  directions 
thereon,  should  be  varied :  and  it  was  declared,  that  accoid- 
ing  to  the  true  construction  of  the  will,  the  legacies  and 
annuities  thereby  bequeathed  were  not  entitled  to  any  prior* 
ity  one  over  the  other,  but  were  to  abate  ratably,  the  real 
and  personal  estate  of  the  testator  not  being  sufBcient  for 
payment  thereof ;  that  in  ascertaining  the  portion  of  the  prod- 
uce of  the  real  and  personal  estate  to  which  the  said  annui- 
tants and  legatees  were  respectively  entitled,  they  were  to  be 
debited  with  the  payments  already  made  to  them  out  of  the 
said  real  and  personal  estate ;  that  it  should  be  referred  to 
the  Master  to  put  a  value  on  the  annuities  respectively  at 
the  time  of  the  decease  of  the  testator ;  and  that  the  Master 
should  ascertain  what  portion  of  his  real  and  personal  estate 
had  been  already  applied  in  part  payment  of  the  respective 
legacies  and  annuities,  and  also  the  portion  of  his  real  and 
personal  estate  still  applicable  to  the  payment  of  said  anntii- 
ties  and  legacies  ;  that  the  Master  should  allocate  the  funds 
so  remaining  among  said  legatees  and  annuitants  ratably, 
according  to  the  amount  of  their  respective  legacies,  and  the 
value  of  said  respective  annuities,  having  regard  to  the  pay- 
ments already  made  to  the  annuitants  and  legatees,  out  of  the 
real  and  personal  estate  of  the  testator ;  that  Francis  Creed 
was  entitled  to  be  paid  the  balance  as  decreed  to  him  by  the 
decree  of  the  81st  of  January,  1839,  out  of  the  sums  which 
should  be  allocated  to  the  said  annuitants  and  legatees,  ac- 
cording to  the  portions  of  the  said  balance  advanced  by  Wil- 
liam Creed  to  the  said  several  and  respective  annuitants  and 
legatees ;  that  the  Master  should  report  the  portions  thereof 

which  should  be  so  repaid  by  the  said  annuitants  and 
*498    legatees;  and  that  he  should,  in  proceeding  *  under 

this  decree,  set  apart,  out  of  the  funds  in  bank  to  the 

(a)  1  Dru.  &  War.  416;  see  p.  428;  4  Ir.  £q.  Bep.  625. 
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credit  of  these  causes,  so  much  thereof  as  would  be  equiva* 
lent  to  the  costs  of  obtaining  the  allocation  report  and  order 
for  payment:  and  it  was  further  ordered,  that  this  decree 
should  be  without  prejudice  to  the  right  of  Francis  Creed,  as 
representative  of  William  Creed,  to  recover  from  the  respec- 
tive annuitants  and  legatees,  or  their  representatives,  the 
amount  of  the  sums  paid  by  William  Creed  to  the  annuitants 
and  legatees  respectively,  and  which  the  fund  in  these  causes 
should  be  insufficient  to  liquidate. 

Catherine  Creed,  (a)  the  annuitant  of  lOOOZ.,  and  plaintiff 
in  the  original  cause,  presented  a  petition  of  appeal  against 
this  decree,  praying  that  it  be  reversed  or  varied,  and  made 
conformable  to  the  decree  of  the  4th  of  June,  1841. 

Mr,  Fleming^  for  the  appellant.  —  The  decree  pronounced 
by  Lord  Chancellor  Suoden  reversed  that  part  of  Lord 
Plunket's  decree  which  declared  the  right  of  the  appellant 
and  the  other  annuitants  to  a  priority  over  the  legacies.  The 
appellant  submits,  upon  the  intention  and  true  construction 
of  the  provisions  of  the  will,  that  the  annuities  are  entitied 
to  such  priority ;  and  that  therefore  they  ought  not  to  abate 
with  the  legacies,  but  be  paid  in  full,  so  &r  as  the  fund  in 
bank,  consisting  of  the  proceeds  of  the  real  estate,  shall 
extend  to  pay  them. 

There  is  no  report  or  note  of  the  arguments  before  Lord 
Plunket,  or  of  his  reasons  for  his  decree.  In  the  report  of 
the  case  on  the  rehearing  before  Sir  E.  Sugden,  he  says :  (i) 
^*  As  regards  the  nature  of  the  property,  it  is  said  that 
the  subject  of  the  will  is  real  *  estate,  &c.  An  an-  *499 
nuity  is  always  treated  as  a  legacy ;  and  it  would  be 
difficult  to  hold  in  this  case  that  the  annuity  as  coming  out  of 
real  estate  was  specific,  and  that  the  legacy  of  2000Z.  and  the 
other  legacies  were  not  equally  so."  The  learned  Judge  pro- 
ceeds to  give  his  reasons  for  that  position,  supposing  that  the 

(a)  She  died  before  the  appeal  came  on  to  be  heard.  The  snit  in  the 
Court  below,  and  the  appeal  here,  were  revived  by  her  personal  represen- 
tative. This  made  no  difference,  and  therefore  is  not  noticed,  in  the 
arguments  or  judgment. 

(6)  1  Dru.  &  War.  424;  4  Ir.  £q.  Rep.  525. 
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legacies  are  charged  in  the  same  maimer  on  the  real  estate  as 
the  annuities  are ;  but.  in  that  supposition  he  £aUs  into  an 
error  of  fact ;  and  the  same  error  pervades  his  decree. 

The  aimuities  are  by  the  wiU  made  legal  rent-charges  on 
the  real  estate,  and  payable  out  of  that  estate  alone ;  whereas 
the  legacies  are  primarily  payable  out  of  the  personal  estate ; 
it  is  only  on  a  deficiency  of  that  fund  that  the  real  estate  is 
to  be  resorted  to  for  their  payment.  There  appears  on  the 
face  of  the  will  clear  indications  of  intention  to  prefer  the 
annuities ;  they  are  made  payable  by  equal  moieties  on  the  1st 
of  May  and  1st  of  November,  ^*  the  first  payment  to  be  made 
on  such  of  the  said  days  as  should  first  happen  after  the 
testator's  decease ; ''  whereas  the  legacies  are  directed  to  be 
paid  only  as  soon  as  conveniently  could  be  after  his  decease ; 
that  is,  one  year  at  least.  Although  the  real  estate  is  charged 
with  the  legacies,  such  parts  only  of  them  as  should  remain 
impaid  out  of  the  personalty  are  recoverable  from  the  trus- 
tees and  executors ;  whereas  the  annuitants  are  empowered 
to  enter  on  the  real  estate  itself,  to  distrain  and  ^^  to  take  all 
and  every  remedy  for  recovery  of  their  annuities  as  in  cases 
of  rent-service."  These  are  material  distinctions,  in  the  pro- 
visions of  the  will,  in  favour  of  priority  of  the  annuities  over 
the  legacies.  There  is  no  direct  devise  of  the  estate  for  pay- 
ment of  the  legacies ;  there  is  only  a  power  or  direction  to 

the  trustees  and  executors  to  raise  and  pay  them,  as 
*  500   they  should  think  proper,  out  of  the  real  *  estate,  in 

aid  of  the  personalty;  and  that  cannot  override  the 
direct  power  given  to  the  annuitants  and  their  assigns  to  re- 
sort for  payment  to  the  real  estates  themselves,  which  is 
equivalent  to  a  devise  of  specific  portions  of  the  estates. 

The  question  in  this  case  is  to  be  decided  on  the  construction 
of  the  express  provisions  of  the  will.  The  testator  has  mani- 
fested, by  those  provisions,  a  clear  intention  to  give  his  wife 
and  the  other  annuitants  —  his  sister  and  attached  servants 
—  a  priority  over  the  pecuniary  legatees,  who  were  only  dis- 
tantly related  to  him,  and  one,  a  stranger  in  blood.  The 
annuitants'  rent-charges  are  specific  legacies  ;  and  as  specific 
legatees  they  are  in  a  better  position  than  if  the  whole  estate 
was  devised  to  them,  chaiged  with  the  legacies.  With  rent- 
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charges  so  charged  as  to  amount  to  specific  legacies,  a  general 
charge  of  pecuniary  legacies  cannot  be  put  in  competition. 
Long  V.  Shorty  (a)  Ihike  of  Devon  v.  Atkins^  (b)  Aihton  v. 
A$htony  (c)  Martin  y.  Mooper.  (d)  The  charge  of  general 
legacies  upon  real  estate  in  aid  of  the  personal  property  does 
not  change  their  nature  and  make  them  specific  legacies, 
whilst  every  legacy  primarily  charged  on  real  estate  is  a 
specific  legacy.  Mann  t.  Copland^  (e)  Kirby  v.  Potter^  (jg) 
Matters  y.  Masters.  (A) 

[Lord  Campbell.  —  If  the  freehold  estate  was  directly  de- 
yised  to  the  widow  charged  with  these  legacies,  would  they 
not  be  payable  out  of  it,  though  the  payments  might  exhaust 
it  and  the  widow  might  not  get  any  thing  ?] 

That  question  may  be  answered  in  the  affirmatiye. 
*  But  the  widow  is  in  a  better  position ;  her  rent-  *  601 
charge  being  a  specific  legacy,  is  not  oyerreached  by 
the  power  giyen  to  the  trustees  and  executors  to  raise  the 
legacies ;  that  power  must  be  construed  in  reference  to  the 
subject  for  which  it  was  giyen,  — the  payment  of  general 
legacies. 

That  part  of  the  decree  which  directs  the  Master  to  set  a 
yalue  on  the  annuities  —  as  in  1814  —  is  dearly  erroneous. 

• 

Mr.  Cooper  and  Mr.  Wood^  for  the  respondents. — This  would 
appear  to  be  a  clear  case,  were  it  not  for  Lord  Plunket's  judg- 
ment, which  alone  made  it  necessary  to  go  into  argument  in 
support  of  Sir  E.  Sugden's  decree.  The  question  is,  what 
was  the  testator's  intention,  and  what  are  the  rules  of  con- 
struction applicable  to  it  ?  The  general  rule  is,  that  where 
annuities  and  legacies  are  giyen  by  a  will,  all  the  parties  in- 
tended to  be  benefited  are  to  take  equally,  unless  a  contrary  in- 
tention appears  on  the  face  of  the  will.  Beeston  y.  Booths  (J) 
Brown  y.  Brown,  (k) 

(a)  1  P.  Wms.  403.  (6)  2  P.  Wms.  881.  . 

(c)  8  P.  Wma.  883.  [d)  Ridg.  206. 

(e)  4  Ves.  761.  (g)  2  Madd.  223. 

(A)  1  P.  Wms.  420.  ({)  4  Madd.  168. 

(k)  1  Keen,  277. 
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The  will  in  this  case  does  not  show  any  preference  of  the 
annuities  over  the  other  legacies ;  but  the  contrary,  because 
the  latter  are  made  payable  out  of  the  personalty,  and  in 
default  thereof,  out  of  the  realty,  having  both  estates  subject 
to  them  ;  whereas  the  annuities  are  payable  out  of  the  realty 
only.  The  personalty  having  been  found  deficient,  being 
exhausted  by  payment  of  the  debts,  and  the  real  estate  being 
also  found  insufficient  for  payment  of  both  annuities  and 
legacies,  an  intention  to  prefer  the  annuities  is  sought  to  be 
inferred,  because  they  are  rent-charges  with  express  power 
of  distress.  But  the  legacies  are  also  charged  on  the  real 
estate,  and  there  is  no  difference  between  a  pure  charge 
on  real  estate  and  a  charge  with  power  of  distress, 
*502  as  all  rent-charges  contain,  *by  implication,  powers 
of  distress.  Buttery  v.  JRobinsony  (a)  WUliatM  v. 
Brown.  (5) 

The  case  of  Masters  v.  Masters^  (<?)  and  other  cases  cited 
for  the  appellant,  are  not  applicable  here,  as  the  circum- 
stances of  those  cases  were  very  different  from  those  of  the 
present  case.  An  annuity  to  a  testator's  widow  is  entitled  to 
priority  only  when  it  is  in  lieu  of  dower ;  Lemn  v.  Lewin^  {d) 
which  is  not  the  case  here,  as  the  appellant  had  not  only 
her  jointure,  but  also  an  estate  left  her  by  the  will,  with  other 
gifts,  discharged  of  all  liabilities. 

As  to  that  part  of  the  decree  directing  the  Master  to  put 
a  value  on  the  annuities,  as  in  1814,  that  is  the  practice  in 
the  Courts  of  Equity  in  England,  from  which  there  is  no 
reason  to  depart  here.  And  the  answer  to  the  criticism  on 
another  part  of  the  decree,  as  to  mixing  the  personal  with  the 
real  estate,  is,  that  as  the  annuities  were  payable  out  of  the 
real  estate  only,  there  is  no  difficulty  in  construing  the  words 
of  the  decree  reddendo  singula  singulis. 

[Lord  Cottenham.  —  Suppose  the  general  legatees  to  have 
already  received  fifty  per  cent,  or  nearly  all  of  their  legacies, 
out  of  the  personalty,  are  they  to  share  equally  in  the  real 

(a)  8  Bing.  392.  (6)  C.  P.  Coop.  863. 

(c)  1  P.  Wma.  420.  {d)  2  Vob.  Sen.  415. 
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estate  with  the  annuitants,  who  have  had  nothing  out  of  the 
personalty  ?] 

Yes ;  because  the  legacies  are  charged  on  both  estates ;  and 
that  is  one  reason  for  contending  that  the  legatees  were  pre- 
ferred to  the  annuitants  by  the  testator  himself.  In  the 
supposed  case,  all  the  annuitants,  on  a  deficiency  of  the  real 
estate,  must  abate  upon  the  whole  of  their  demand,  but  the 
other  legatees  are  to  abate  only  in  respect  of  the  unsatisfied 
parts  of  their  legacies. 

[Lord  Cottenham.  —  That  is  not  according  to  this  de- 
cree, which  directs  the  allocation  of  the  residue  of 
*the  estate  according  to  the  original  amount  of  the  *508 
annuities  and  legacies.  The  decree  seems  to  aim  at 
equality  between  all  the  parties ;  but  how  is  that  to  be  car- 
ried out  by  the  Master  if,  as  in  the  circumstances  I .  have 
supposed,  the  legatees  have  been  paid  part  of  their  legacies 
out  of  the  personalty,  and  the  annuitants  have  got  none  ?  If 
the  legatees  received  3000Z.  of  their  legacies  out  of  the  per- 
sonal estate  remaining  after  payment  of  debts,  are  they  to 
retain  that  sum,  and  come  on  the  real  estate  pari  passu  with 
the  annuitants  ?  The  decree  must  be  altered  in  that  respect. 
It  is  also  wrong  in  directing  a  sale  of  the  freehold  estate,  dis- 
chai^ed  of  the  annuities  ;  that  estate  should  be  sold  subject 
to  the  annuities.] 

The  counsel  for  the  respondents  proceeded.  —  There  is 
some  obscurity  in  that  part  of  the  decree,  which  might  mis- 
lead the  Master  in  his  allocation,  unless  he  first  made  him- 
self well  acquainted  with  the  facts.  He  would  have  to 
investigate  and  ascertain  the  facts ;  and  if  he  found  any 
difiSculty,  then  the  Court,  on  application,  would  construe 
its  own  decree.  It  appears,  from  the  Master's  first  report, 
that  William  Creed,  the  executor,  had  a  judgment  of  9000Z., 
which  absorbed  the  whole  of  the  personal  estate  amounting 
only  to  80002.  It  was  necessary  to  sell  the  real  estate  for 
payment  of  the  debts,  which  being  now  all  paid,  the  question 
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is  what  is  to  be  done  with  the  residue  of  the  proceeds  remain* 
ing  in  Court  or  bank  to  the  credit  of  the  cause  ? 

All  the  bequests  being  equally  charged  on  the  real  estate, 
must  be  paid  equally.  If  the  annuities  were  held  to  be  de- 
vises of  the  real  estate,  as,  in  fact,  they  seem  to  be,  the  power 
to  raise  and  pay  the  legacies  would  overreach  the  devises. 

Beetle  V.  BedU,  (a) 
*  504       *  There  is  no  objection  to  the  principle  of  the  decree, 

that  all  the  charges  are  to  be  paid  equally ;  it  may  ap- 
pear to  be  a  hardship  on  the  annuitants ;  but  it  is  clear  oa 
the  words  of  the  will  that  the  legatees  are  to  be  paid,  first, 
out  of  the  personal  estate,  as  far  as  the  residue  of  that,  after 
payment  of  the  debts,  extended,  and  for  the  unsatisfied  part 
of  their  demands  they  are  to  come  on  the  real  estate  pari 
passu  with  the  annuittmts.  The  decree  may  be  altered  in 
some  parts,  so  as  to  make  the  consequential  directions  to  the 
Master  clearer,  but  no  alteration  can  be  made  to  give  the  an- 
nuitants any  relief  that  they  did  not  ask  in  the  Ck)urt  below. 
The  relief  asked  by  the  original  bill,  and  declared  by  the  de- 
cree in  that  cause,  was,  that  the  annuity  was  charged  on  the 
real  estate ;  the  appellant  is,  therefore,  now  precluded  firom 
saying  that  the  real  estate  was  not  administrable  in  equity. 
The  Master's  report  takes  the  accounts  of  the  real  as  well  as 
the  personal  estate,  and  shows  that  the  personalty  was  all 
swept  away  by  the  judgment  debts.  The  report  further 
shows  that  the  payments  made  to  the  annuitants,  as  well 
as  the  other  legatees,  were  out  of  a  mixed  fund  of  the  realty 
and  personalty. 

Mr.  Fleming^  in  reply,  said :  The  error  of  fact  made  by 
Sir  E.  SuGDEN  in  his  judgment  and  decree  has  been  already 
observed  on,  in  aid  of  the  argument  against  the  principle  of 
the  decree,  showing  how  that  error  of  fact  led  the  learned 
Judge  iato  an  error  of  law.  The  same  error  pervades  the 
argument  now  urged  for  the  respondents,  because  it  is  con- 
tended that  the  pecuniary  legatees  are  to  be  preferred; 

(a)  1  P.  Wms.  246. 
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where&B  it  is  clear,  on  the  will,  that  no  such  preference 
was  intended. 

No  case  has  been  or  can  be  cited,  in  which  a  legacy  ex- 
clusively charged  on  real  estate  was  made  to  abate 
*  in  favour  of  a  general  legacy  primarily  payable  out   *  505 
of  personalty. 

September  4. 

LfOBD  CoTTBNHAM.  —  The  duty  of  the  House  in  this  case  is 
to  decide  between  conflicting  judgments  of  two  learned 
Judges  of  high  authority,  —  the  late  and  the  present  Chan* 
cellors  of  Ireland.  The  fund  to  be  administered  arose  from 
tke  sale  of  the  testator's  freehold  estate,  the  personalty  hav- 
ing proved  insufficient  for  the  payment  of  his  debts.  By 
Lord  Plc(nket's  decree,  the  annuities  bequeathed  to  the  ap- 
pellant and  the  other  annuitants  were  declared  entitled  to 
priority  over  the  legacies.  By  Sir  Edward  Sugden's  decree 
it  was  declared  that  ^Hhe  legacies  and  annuities  were  not 
entitled  to  any  priority  one  over  the  other,  but  weire  to  abate 
ratably,  the  real  and  personal  estate  not  being  sufficient  for 
tJie  payment  thereof."  And  in  the  subsequent  directions,  it 
treats  the  real  and  personal  estate  as  applicable  to  pay  the 
legacies  and  annuities  in  equal  proportions. 

The  question  must  be  decided  by  the  terms  of  the  will, 
and  the  rules  which  the  Courts  have  applied  to  similar  be- 
quests. 

This  gift  of  the  annuities  is  in  this  form :  I  leave  and  be- 
queath an  annuity  or  yearly  rent-charge  of  so  much  for  Ufe, 
charged  upon  and  payable  out  of  all  my  real  and  freehold 
estates  and  properties,  except  BaUinanty ;  and  I  do  hereby 
charge  and  incumber  the  same  therewith,  and  also  empower 
the  annuitant  to  take  all  and  every  remedy  for  recovery 
thereof  as  in  cases  of  rent-service  as  usual. 

The  gift  of  the  legacies  is  in  this  form :  After  giving  sev- 
eral pecuniary  legacies  without  reference  to  any  fund  for  pay- 
ment, the  will  proceeds  thus :  The  said  several  legacies 
to  be  paid  by  my  trustees  and  executors,  *  as  soon  as   *  506 
conveniently  may  be  after  my  decease,  out  of  such  part 
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of  my  personal  estate  aforesaid  as  may  remain  after  payment 
of  my  debts  and  funeral  expenses ;  and  such  part  of  said 
legacies  as  shall  or  may  remain  unpaid  by  the  said  personal 
estate,  to  be  raised  and  paid  by  my  trustees  and  executors,  in 
such  manner  as  they  shall  think  proper,  out  of  my  real  and 
freehold  properties,  except  Ballinanty  aforesaid ;  and  I  do 
hereby  charge  and  incumber  the  same  herewith. 

It  is  first  to  be  considered  whether  the  provisions  of  the 
will  afford  evidence  of  intention  as  to  the  funds  to  be  applied 
in  payment  of  the  annuities  and  legacies  respectively.  There 
is  no  independent  gift  of  the  annuities  unconnected  with  the 
direction  that  they  should  be  charged  upon  and  payable  and 
issuing  out  of  the  real  and  freehold  estates ;  and  the  remedy 
for  the  recovery  of  them  is  to  be  such  as  is  usual  in  cases  of 
rent-service,  contemplating  that  the  annuities  wguld  con- 
tinue charges  upon  the  real  estate.  But  the  legacies  are,  in 
the  first  instance,  to  be  paid  out  of  so  much  of  the  personal 
estate  as  should  remain  after  payment  of  debts  and  foneral 
expenses,  and  so  much  only  of  such  legacies  as  shall  not  be 
paid  out  of  the  personal  estate  was  to  be  raised  and  paid  ont 
of  the  real  and  freehold  property ;  thus  negativing  any  inten- 
tion of  applying  any  part  of  the  personal  estate  in  payment  of 
the  aimuities,  by  appropriating  it  to  the  payment  of  debts, 
funeral  expenses,  and  legacies  exclusively,  but  making  it  the 
primary  fund  for  the  payment  of  legacies. 

These  provisions  clearly  prove  that  the  personal  estate  was 
to  be  the  primary  fund  for  payment  of  the  legacies,  and,  as  it 
appears  to  me  no  less  clearly,  that  the  real  estate  was  to  be 
first  applied  towards  payment  of  the  annuities ;  for  if  not  so, 

the  personal  estate  would  be  applicable  in  the  first  in- 
♦  507   stance  to  *  provide  for  the  annuities  as  well  as  for  the 

legacies.  But  the  testator  declared  the  contrary  by 
directing  that  so  much  of  the  personal  estate  as  should  not 
be  expended  in  payment  of  debts  and  funeral  expenses,  should 
be  applied  towards  payment  of  the  legacies,  excluding  the 
application  of  it  towards  providing  for  the  annuities,  which 
he  had  made  rent-charges  upon  his  lands.  If  the  gifts  of  the 
annuities  are  to  be  considered  as  gifts  of  specific  interests  in 
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the  real  estate,  they  could  not  be  affected  by  a  general  charge 
of  legacies.  Spong  v.  Spang,  (a)  The  sale  of  the  laiid  for 
payment  of  the  legacied  ought,  therefore,  to  have  been  sub- 
ject to  the  annuities ;  and  if  sold  discharged  from  them,  the 
proceeds  must  be  subject  to  the  same  liability. 

If  this  be  the  true  construction  of  the  will,  the  application 
of  the  rule  of  equity  to  the  case  is  very  simple.  Each  claim- 
ant under  the  wiU  must  first  resort  to  the  fund  primarily 
liable  to  his  demand.  If  the  personalty  had  been  large  and 
the  realty  small,  the  legatees  would  have  had  the  advantage 
over  the  annuitants ;  and  as  the  reverse  has  proved  to  be  the 
fact,  the  advantage  is  on  the  side  of  the  annuitants.  It  is 
true  that  equity  aims  at  equality,  and  inclines  to  the  con- 
struction .which  promotes  it ;  but  the  intention,  if  expressed, 
must  bedihe  guide,  and  it  seems  to  me  to  be  impossible  to  put 
the  annuitants  and  legatees  upon  the  same  footing,  without 
doing  violence  to  every  provision  of  the  will.  Is  it,  for  in- 
stance, consistent  with  the  declared  intention  to  treat  the 
personal  estate  as  equally  applicable  to  provide  for  the  annui- 
tants and  to  pay  the  legacies  ?  Yet  this  is  the  effect  of  the 
decree  appealed  from.  To  support  the  decree  it  must 
be  shown,  not  only  that  the  legacies  *  are  payable  pari  ♦  508 
passu  with  the  annuities  out  of  the  realty,  but  that  the 
annuities  are '  payable  pari  passu  with  the  legacies  out  of 
the  personalty ;  otherwise  the  equality  aimed  at  will  not  be 
attained. 

It  appears  there  are  but  two  modes  by  which  the  annuities 
and  legacies  can  be  put  upon  the  same  footing :  first,  by  con- 
sidering the  annuities  as  general  bequests,  and  not  as  specific 
gifts  of  interest  in  the  lands  ;  or,  secondly,  by  considering  the 
legacies  as  specific  gifts  of  interest  in  the  lands.  As  to  the 
first,  gifts  of  annuities  were  formerly  treated  as  specific ;  but 
when  Sir  Joseph  Jektll,  in  Rogers  v.  MilUcent^  (V)  decided 
that  a  direction  to  lay  out  money  in  the  purchase  of  an  an- 
nuity was  only  a  pecuniary  legacy,  it  was  thought  impossible 
to  maintain  the  distinction,  and  all  simple  gifts  of  annuities 

(a)  3  Bli.  N.  8.  S4  ;  s.  o.  1  Dow  &  CI.  365.    [This  case  was  approved 
in  Conron  v.  Conron,  7  H.  L.  Cas.  168.] 
(h)  2  Dick.  520. 

[  427  ] 


*508  CASES  IN  THB  HOUSE  OF  LOBDS. 

were  held  to  be  pecuniary  legacies.  Such  is  the  statement  of 
Lord  Habdwigkb,  in  Lewin  y.  Lewin.  (a)  This  rule,  how* 
ever,  has  no  application  to  the  gift  of  a  rent-charge  or  annuity 
issuing  out  of  land ;  for  that  is  an  interest  in  the  land  itself, 
and  necessarily  specific.  The  very  case  occurred  in  Long  v. 
Shortj  (5)  in  which  there  was  a  devise  of  a  rent-charge  out 
of  a  leasehold  property  to  A.,  and  a  devise  of  the  leasehold 
itself  to  B.,  and  of  fee-simple  land  to  C. ;  and  it  was  held 
that  the  devise  of  the  rent-charge  was  as  much  a  specific 
devise  as  if  it  had  been  of  the  term  itself,  and  therefore 
that  all  three  should  contribute  ratably  to  the  payment  of 
specialty  debts.  The  same  point  was  assumed  in  the  case 
of  JDevenhiU  v.  Fletcher :  (<?)  lOOZ.  per  annum  was  given  to 
the  testator's  wife,  to  be  paid  out  of  a  freehold  estate,  and 
500Z.,  which,  together  with  the  annuity,  was  .to  be  in 
*509  full  of  dower  *and  thirds.  A  question  was  made 
whether,  under  the  provision,  upon  a  deficiency  of 
assets,  the  600Z.  should  abate;  but  no  such  question  was 
made  as  to  the  annuity. 

In  Mann  v.  Copland^  ((2)  an  annuity  made  payable  out  of 
the  rents  of  a  house,  was  held  to  be  payable  out  of  the  gen- 
eral estate,  the  devise  of  the  house  failing.  But  the  decision 
would  have  been  the  other  way,  if  Sir  Thomas  Plumeb  had 
found  upon  the  face  of  the  will,  what  he  thought  sufficient  to 
prove  that  the  testator  meant  to  give  a  sum  out  of  his  per- 
sonal estate,  to  be  set  apart  as  a  fund  for  the  payment  of  the 
legacy :  he  says,  *^  the  legacy  is  not  so  specific  and  so  con- 
nected with  the  fund  as  to  fail  if  there  is  no  such  fund,  it 
appearing  there  was  a  fixed,  independent,  separate,  distinct 
intent  to  give  the  legacy;  the  particular  property  out  of 
which  it  was  to  be  paid,  being  a  secondary  thought." 

There  are  many  cases  in  which,  though  a  legacy  be  charged 
upon  a  particular  fund,  it  does  not  fail  by  failure  of  the  fund ; 
which  are  called  demonstrative  legacies ;  ^  but  these  all  pro- 
ceed upon  the  construction  showing  a  general  intent.    Such 

(a)  2  Ves.  Sen.  415.  (b)  1  P.  Wms.  403. 

(c)  Amb.  244.  (d)  2  Madd.  223. 

^  See  WUcoz  v.  Wilcox,  13  Allen,  256 ;  Pierrepont  v.  Edwards,  25 
N.  Y.  128. 
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was  the  case  of  Fowler  v.  WUlougKby.  (a)  But  in  Buch  cases, 
if  the  particular  fund  be  applicable,  the  legatee  is  entitled  to 
the  benefit  of  it  in  preference  to  others  having  onlj  a  general 
claim.  Such  was  the  case  of  Acton  v.  Acton.  (J)  Whether, 
thexefore,  the  annuities  in  the  present  case  be  considered  as 
ai>ecific  gifts  of  interest  in  the  lands,  or  as  primarilj  payable 
out  of  them,  no  others,  not  standing  in  the  same  situation, 
can  interfere  with  the  rights  of  the  annuitants.  Do,  then,  the 
legatees  stand  in  the  same  situation  with  reference  to 
*  the  lands  ?  Their  claims  are  to  pecuniary  legacies,  *  610 
charged  indeed  upon  the  lands  upon  a  deficiency  of 
the  personalty ;  but  such  a  charge  cannot  alter  the  character 
of  the  legacies,  or  make  them  specific. 

In  Wilcox  V.  Bhades^  (<?)  the  testator,  after  giving  several 
legacies,  guaranteed  the  same  out  of  certain  lands,  and  then 
gave  other  legacies ;  and  it  was  held  by  Sir  John  Leach,  and 
affirmed  by  Lord  Eldon,  that  the  first  class  were  payable  out 
of  the  general  estate  and  were  not  specific,  although,  the  gen- 
eral estate  being  insufficient  to  pay  all,  they  were  entitled  to 
have  the  proceeds  of  the  property  upon  which  their  legacies 
were  guaranteed,  applied  exclusively  to  the  payment  of  their 
legacies.  General  legacies  do  not  become  specific  because 
they  are  payable  out  of  the  proceeds  of  real  estate ;  but  the 
gift  of  the  proceeds  of  the  sale  of  a  real  estate  may  be  specific, 
as  in  Page  v.  LeapingwelL  (JT)  ,So  the  charge  of  the  legacies 
upon  the  real  estate  does  not  make  them  specific,  although 
the  annuities  payable  and  issuing  out  of  them  are  so. 

It  appears  to  me,  therefore,  that  the  annuities  are  specific 
gifts  out  of  the  real  estate,  and  that  the  legacies  are  not ;  and 
consequently,  that  the  annuitants  are  entitled  to  the  prefer- 
ence given  to  them  by  the  decree  of  Lord  Plunket,  which  I 
think  ought  to  be  restored,  and  that  of  Sir  Edward  Sugden 
reversed. 

Lord  Campbell.  -^  I  heard  this  case  with  my  noble  and 
learned  friend  who  has  just  addressed  your  Lordships :  I 

(a)  2  Sim.  ft  Stu.  354.  (6)  1  Meriv.  178. 

(c)  2  EuBs.  452.  (d)  18  Vea.  468. 
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attended  to  it  most  anxiously  as  it  proceeded,  and  I  have 
considered  it  very  attentively  since  ;  and,  without  any  com- 
munication with  my  noble  and  learned  friend  on  the  subject, 

I  find  that  we  have  both  arrived  at  the  some  concln- 
*  511    sion.     He  has  stated  the  *  reasons  for  this  judgment 

so  very  clearly  and  accurately,  that  I  do  not  feel  it  at 
all  necessary  to  add  any  thing,  and  I  shall  content  myself  with 
saying  that  I  fully  concur  in  the  view  which  he  has  taken. 

Mr.  Cooper.  —  It  will  be  necessary  for  your  Lordships  to 
give  a  direction  that  the  Court  below  shall  be  at  liberty  to 
deal  with  the  costs  of  aU  parties  to  this  appeal,  in  like  man- 
ner as  with  the  costs  of  the  suit.  The  Court  below  will 
otherwise  feel  a  difficulty  in  dealing  with  the  costs  of  the 
appeal,  this  being  an  administration  suit,  imless  such  a  direc- 
tion is  given. 

Lord  Brougham.  —  What  has  the  Court  below  to  do  with 
the  costs  here  ? 

Mr*  Cooper.  —  Where  executors  appear  at  this  bar  in  sup- 
port of  a  judgment,  I  apprehend  the  Court  below  does  in 
some  way  provide  for  their  costs.  The  question  is  whether 
they  can  charge  costs  in  the  account,  without  havipg  your 
Lordships'  direction  so  to  do. 

Lord  Cottenham.  —  No  doubt  the  costs  will  be  allowed. 

Lord  Campbell.  —  Every  trustee  is  allowed  his  expenises 
in  the  execution  of  the  trust. 

The  decree  was  then  reversed. 


After  the  above  judgment  was  pronounced,  it  was  ascer- 
tained that  further  inquiry  would  be  requisite,  in  order  to 
determine  the  exact  state  of  the  accounts  of  the  real  and  per- 
sonal estates  of  the  testator,  and  whether  or  not  the  latter 
had  been  exhausted.  The  following  order  was  ultimately 
made :  — 
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It  is  ordered  and  adjudged  by  the  Lords,  &c.,  that  the  said  decree 
of  the  6th  of  December,  1841,  be,  and  the  same  is  hereby  reversed  :  and 
it  is  further  ordered  and  adjudged  that  the  said  decree  of  the  4th  . 
of  June,  1841,  be  altered  as  *  follows  ;  yiz. :  It  is  declared  that  the  *  512 
annuity  of  lOOOZ.  by  the  will  of  the  testator,  Charles  Creed,  given 
to  Catherine  Creed,  and  the  other  annuities  given  by  the  said  will,  are 
entitled  to  priority  over  the  legacies  bequeathed  by  the  said  testator,  as 
to  all  the  real  and  freehold  estates  and  properties  of  the  testator  upon 
which  such  annuities  are  by  the  will  charged,  and  out  of  which  such 
annuities  are  thereby  declared  to  be  issuing  and  payable  :  and  it  is 
ordered  that  it  be  referred  to  one  of  the  Masters  of  the  Court  of  Chancery 
in  Ireland,  to  ascertain  and  state  what  sums  have  arisen  from  the  rents 
and  produce  or  sale  of  any  part  of  the  real  and  freehold  estates  and  prop- 
erties of  the  testator  so  charged  with  the  said  annuities,  and  out  of  which 
the  same  are  so  made  to  be  issuing  and  payable,  and  of  the  application 
thereof  ;  and  in  particular  what  parts  thereof  have  been  applied  in  pay- 
ment of  such  annuities  respectively,  and  what  parts  thereof,  if  any,  have 
been  applied  in  payment  of  any  of  the  legacies  bequeathed  by  the  said 
will :  and  it  is  further  ordered  that  the  said  Master  do  also  inquire  and 
state  what  sums  arose  from  the  personal  estate  of  the  said  testator,  and 
of  the  application  thereof,  and  in  particular  what  parts  thereof,  if  any, 
have  been  applied  in  payment  of  any  of  the  annuities  so  given  by  the  said 
will ;  and  that  the  said  Master  do  also  ascertain  and  state  what  part  of 
the  real  and  personal  estate  remains  unadministered,  and  what  part  of  the 
funds  remaining  to  be  administered  consists  of,  or  arose  from,  the  real 
and  freehold  estates  and  properties  of  the  testator  so  charged  with  the 
said  annuities  ;  and  what  part  thereof  arose  from,  and  consists  of,  the 
general  personal  estate  of  the  testator :  and  it  is  further  ordered  that 
the  consideration  of  all  further  directions  and  costs  be  reserved  until  after 
the  said  Master  shall  have  made  his  report ;  and  that  any  of  the  parties 
be  at  liberty  to  apply  to  the  Court  as  they  may  be  advised  :  and  it  is  also 
further  ordered  that  the  cause  be  remitted  back  to  the  Court  of  Chancery 
in  Ireland  to  proceed  further  therein  as  shall  be  just  and  consistent  with 
this  declaration  and  judgment.  — Lords*  JoumcUs,  4th  September,  1844. 
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•618  •KNIGHT  v.  BOUGHTON. 

1848. 

John  Eniqht  and  Others      ......    AppeUimts. 

Sir    William    Edward    Rouse    Bouohton,  )  p^    ondMU 
Baronet,    and  Others ) 

Device  in  Fee;  whether  Absolute  or  in  Tmst    Precatory  Words. 

Uncertainty  of  Subject, 

R.  P.  K.  being  entitled,  nnder  a  settlement  and  will  of  his  grandfather, 
to  real  estates  in  tail  male,  with  remainders  to  his  cousins  in  tail, 
with  remainder  to  himself  in  fee  as  right  heir  of  the  settlor,  suffered 
a  recoyery,  and  acquired  the  fee-simple.     He  had  other  estates  in  fee- 
simple  by  purchase,  and  considerable  personal  estate.    He  by  his  will 
gave  all  his  estates,  real  and  personal,  to  his  brother,  T.  A.  K.,  if 
living  at  his  own  decease,  and  if  not,  to  T.  A.  K.'s  son,  T.  A.  K.  the 
younger ;  and  in  case  he  should  die  before  the  testator,  to  his  eldest 
son  or  next  descendant  in  the  direct  male  line  ;  and  in  case  he  should 
leave  no  such  descendant,  to  the  next  male  issue  of  his  said  brother 
and  his  next  descendant  in  the  direct  male  line  ;  but  in  case  no  such 
issue  or  descendant  of  his  said  brother  or  nephew  should  be  living  at 
the  time  of  the  testator's  decease,  to  the  next  descendant  in  the  direct 
male  line  of  his  said  grandfather,  according  to  the  purport  of  his  wiU, 
under  which  the  testator  inherited  those  estates,  subject  in  every  case 
to  certain  reservations  out  of  the  rents ;  and  he  appointed  the  penon 
who  should  inherit  his  said  estates  under  his  will  his  sole  executor 
**  and  trustee,  to  carry  the  same  and  every  thing  contained  therein 
duly  into  execution,  confiding  in  the  approved  honour  and  integrity  of 
his  family  to  take  no  advantage  of  any  technical  inaccuracies,  but  to 
admit  all  the  comparatively  small  reservations  which  he  made  out  of  so 
large  a  property,  according  to  the  plain  and  obvious  meaning  of  his 
words."    He  then,  after  giving  some  legacies,  gave  his  gems  and  other 
ai*ticles  to  the  British  Museum,  **  on  condition  that  the  next  descend- 
ant in  the  direct  male  line  then  living  of  his  said  grandfather  should 
be  made  an  hereditary  trustee,  to  be  continued  in  perpetual  succession 
to  his  next  descendants  in  the  direct  male  line."    And  he  concluded 
thus  :  **  I  trust  to  the  liberality  of  my  successors  to  reward  any  others 
of  my  old  servants  and  tenants  according  to  their  deserts ;  and  to 
their  justice,  in  continuing  the  estates  in  the  male  succession,  accord- 
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tag  to  the  will  of  the  founder  of  the  family,  my  above-named  grand- 
father." 

T.  A.  K.  Burviyed  the  testator,  and  died  without  leaving  any  son. 

Heldf  that  T.  A.  K.  took  the  estates  in  fee,  absolutely,  and  that  no  trust 
was,  or  was  intended  to  be,  created  by  the  will,  a  discretion  being  left 
to  the  devisees  to  defeat  the  testator's  expressed  desire. 

SembUy  that  the  property  to  which  the  words  of  the  desire  applied,  and 
the  nature  of  the  estate  to  be  taken  in  it,  were  not  sufficiently  certain 
to  raise  a  trust :  Per  the  Lord  Chanc^or.^ 

May  1,  9, 15,  22,  23,  26,  and  30,  1843.     September  4,  1844. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the 
Rolls,  upon  the  construction  of  the  will  of  Bichard  Payne 

>  See  Lewin  Trusts  (6th  £ng.  ed.),  105-109  and  cases  in  notes ;  1 
Jarman  Wills  (3d  Eng.  ed.),  354  ei  uq.    A  trust  will  not  be  implied 
where    either   the   objects    intended  to  be  benefited  are    imperfectly 
described,  or  the  amount  of  the  property  to  which  the  trust  should 
attach  is  not  sufficiently  defined  ;  for  the  difficulty  that  would  attend  the 
execution  of  such  imperfect  trusts  is  converted  by  the  Court  into  an 
argument  that  no  trust  was  really  intended ;   and  even  where  both 
objects  and  property  are  certain,  yet  no  trust  will  arise  if  the  construing 
it  a  trust  would  be  a  contradiction  to  the  terms  in  which  the  preceding 
bequest  is  given  ;  or  if,  all  the  circumstances  considered,  it  is  more  prob- 
able the  testator  meant  to  communicate  a  mere  discretion.     Lewin  Trusts 
(5th  Eng.  ed.),  105,  106,  108,  and  cases  dted ;  Huskisson  v.  Bridge,  4 
De  G.  &  S.  245  ;  Lefroy  v.  Flood,  4  Ir.  Ch.  B.  1 ;  Shepherd  v.  Nottidge, 
2  J.  &  Hem.  766;  Bussell  v.  Jackson,  10  Hare,  213  ;  Flint  v.  Hughes,  6 
Beav.  342;  Lines  v.  Darden,  5  Florida,  51.    Every  case  must  depend 
upon  the  construction  the  Court  gives  to  the  language  of  the  will  upon 
which  it  arises.    Negroes  v.  Palmer,  18  Md.  165  ;  Meggison  v.  Moore, 
2  Ves.  Jr.  633.    The  question  to  be  settled  is,  whether  the  testator,  by 
the  expression  of  his  confidence  or  wishes,  intended  to  impose  a  duty 
upon  the  devisee  or  legatee,  or  to  leave  him  to  act  at  his  discretion.    See 
1  Jarman  Wills  (3d  Eng.  ed.),  354  et  9eq.\  Webb  v.  Woods,  2  Sim. 
N.  a.  267;  Ware  v.  Mallard,  21  L.  J.  Ch.  355;  16  Jur.  492;  Briggs  v. 
Penny,  3  Mac.  &  6.  (Am.  ed.)  546  and  cases  in  notes  ;  Bernard  v,  Min- 
shull,  Johns.  376;  Warner  v.  Bates,  98  Mass.  274, 277, 278  ;  Harrisons  v. 
Harrison,  2  Gratt.  1 ;  Bonser  v.  Kinnear,  2  Giff.  195  ;  Barrs  v.  Fewkes,  12 
W.  R.  666;  13  W.  R.  987;  Coates's  Appeal,  2  Barr,  129;  Van  Amee  v.  Jack- 
son, 35  Vt.  173  ;  Pennock's  Appeal,  20 Penn.  St  268  ;  Gilberts.  Chapin,  19 
Conn.  842 ;  Harper  v.  Phelps,  21  Conn.  257 ;  McKonkey's  Appeal,  13 
Penn.  St.  253;  Collins  v.  Carlisle,  7  B.  Mon.  14  ;  Eaton  v.  Watts,  L.  R. 
4  £q.  151;  Meredith  v.  Heneage,  1  Sim.  542;  s.  o.  10  Price,  306;  Bull  v. 
Bull,  8  Conn.  47  ;  Hill  Trustees  (4th  Am.  ed.)  78  and  notes ;  Irvine  v. 
Sullivan,  L.  R.  8  £q.  678;  Wood  v.  Cox,  2  My.  &  Cr.  684. 
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*  514   *  Knight,  who,  at  the  time  of  making  the  same,  and 

thenceforth  down  to,  and  at  the  time  of  his  de- 
cease, was  seised  in  fee-simple  of  divers  freehold  estates; 
and  was  also,  at  the  time  of  his  decease,  possessed  of  a  large 
personal  estate,  comprising,  among  other  things,  a  valuable 
collection  of  gems  and  articles  of  virtu.  The  greater  part  of 
the  freehold  estates  (known  by  the  general  name  of  the 
Downton  estates,  and  situate  in  the  counties  of  Hereford  and 
Salop)  had  devolved  on  him  as  tenant  in  tail  male  under  the 
will,  and  a  settlement  also  of  his  grandfather  Richard  Knight, 
who  died  in  1745 ;  (a)  and  he,  previously  to  the  date  of  his 
will,  had,  by  conunon  recoveries  or  other  assurances,  acquired 
the  absolute  fee-simple  and  inheritance  of  these  estates.  The 
testator's  other  freehold  estates  had  been  purchased  by  him- 
self. 

The  wiU  of  Richard  Payne  Knight,  dated  30th  of  June, 
1814,  and  duly  executed  and  attested  for  devising  freehold 
estates,  was  as  follows :  ^^  I  give  and  bequeath  all  my  estates, 
real  and  personal,  except  such  parts  as  are  hereinafter  ex- 
cepted, to  my  brother  Thomas  Andrew  Knight,  should  he  be 
living  at  the  time  of  my  decease ;  and  if  not,  to  his  son, 
Thomas  Andrew  Knight  the  younger ;  and  in  case  that  he 
should  die  before  me,  to  his  eldest  son  or  next  descendant  in 
the  direct  male  line ;  and  in  case  that  he  should  leave  no 
such  descendant  in  the  direct  male  Une,  to  the  next  male 
issue  of  my  said  brother  and  his  next  descendant  in  the  direct 
male  line  ;  but  in  case  that  no  such  issue  or  descendant  of  mj 
said  brother  or  nephew  should  be  living  at  the  time 

*  515   of  my  decease,  to  the  *  next  descendant  in  the  cUrect 

male  line  of  my  late  grandfather  Richard  Knight^  of 
Downton^  according  to  the  purport  of  his  tvill^  under  which  I 
have  inherited  those  estates^  which  his  industry  and  ability  had 
acquired^  and  of  which  he  had  therefore  the  best  right  to  dii- 
pose  ;  (6)  subject  nevertheless  and  liable  in  every  case  to  the 

(a)  The  settlement,  and  the  substance  of  the  will  of  Richard  Knight, 
are  stated  in  the  report  of  this  case,  8  Beavan,  p.  148. 

(6)  On  those  passages  printed  in  italics,  in  this  and  the  next  page,  the 
question,  whether  a  trust  was  created,  depended,  and  they  will  be  often 
ref  eired  to  in  the  argument. 
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following  reservations  and  deductions  out  of  the  rents  and 
profits  thereof,  which  I  give  and  bequeath  to  the  purposes 
and  in  the  manner  foUowing."  Here  foUowed  a  bequest  of 
8002.  to  be  (|btributed  among  the  poor  of  Downton  and  other 
parishes  in  the  county  of  Hereford.  The  will  then  went  on 
thus:  — 

*^  And  I  do  hereby  constitute  and  appoint  the  person  who 
shall  inherit  my  said  estates  under  this  my  will^  my  sole  execn^ 
tor  and  trustee^  to  carry  the  same  and  every  thing  contained 
herein  duly  into  execution  ;  confiding  in  the  approved  honour 
and  integrity  of  my  family  to  take  no  advantage  of  any  tech* 
nical  inaccuracy,  but  to  admit  all  the  comparatively  small 
reservations  which  I  make  out  of  so  large  a  property,  accord- 
ing to  the  plain  and  obvious  meaning  of  my  words." 

The  testator  then  bequeathed,  ^*  out  of  the  said  reserved 
rents  and  profits,"  a  weekly  sum  of  2S«.  to  his  faithful  ser- 
vant Anne  Payne,  and  8Z.  weekly  to  a  Mrs.  Oregory,  as  a 
reward  for  her  kindness  to  him  ;  find  then  proceeded :  — 

^^  And  I  moreover  give  and  bequeath  all  coins  and  medals, 
and  all  wrought  or  sculptured  articles  in  every  kind  of  metal, 
ivory,  and  gems  or  precious  stones,  together  with  all 
descriptive  catalogues  of  the  *  same ;  and  all  drawings  *  S16 
or  books  of  drawings  of  every  kind,  which  shall  be 
found  in  the  gallery  or  western  room  of  my  house  in  Soho 
Square,  to  the  British  Museum,  on  condition  that,  within  one 
year  after  my  decease,  the  next  descendant  in  the  direct  male 
line  then  living  of  my  above-named  granc^ather^  be  made  an 
hereditary  trustee^  with  all  the  privileges  of  the  other  family 
trustees,  to  be  continued  in  perpetual  succession  to  his  next 
descendants  in  the  direct  male  line^  so  long  as  any  shall  existy 
and  in  case  of  their  failure,  to  the  next  in  the  female  line ; 
and  also  upon  condition  that  all  duties  and  other  expenses 
attending  the  taking  possession  of  and  removing  the  said 
articles,  be  paid  out  of  the  funds  of  the  said  museum." 

The  wiU  concluded  thus :  **  /  trust  to  the  liberality  of  my 
euecessors  to  reward  any  others  of  my  old  servants  and  ten- 
ants according  to  their  deserts ;  and  to  their  justice,  in  con- 
tinuing  the  estates  in  the  male  succession,  {lecording  to  the  unU 
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of  the  founder  of  the  family^  vdlJ  aboye-named  grandfather, 
Richard  Knight.     Given  under  my  hand,"  Ac. 

The  testator  died  in  April,  1824,  without  having  revoked 
or  altered  his  said  will,  leaving  the  said  Thomas  Andrew 
Knight,  his  only  brother  and  heir-at-law,  and  Thomas 
Andrew  Knight  the  younger,  him  surviving ;  and  also  leav- 
ing surviving  him  the  appellant  John  Knight,  and  his  sons, 
Frederic  Winn  Knight,  Charles  AUanson  Knight,  and  Edwaid 
Lewis  Knight,  who  are  the  other  appellants ;  and  also  the 
said  John's  younger  brother,  Thomas  Knight  the  elder,  and 
his  sons,  Thomas  Knight  the  younger  and  Edward  Knight 
(three  of  the  respondents),  and  other  sons  of  the  said  Thomas 
Knight  the  elder,  hereinafter  mentioned.  (See  pedigree,  tit/ro, 
p.  624.) 

Thomas  Andrew  Knight,  soon  after  the  testator*s 
*  517  *  death,  proved  his  will,  and  possessed  himself  of  his 
personal  estate  and  effects,  and  entered  into  possession 
or  receipt  of  the  rents  of  the  real  estates.  He  also  became  a 
trustee  of  the  British  Museum,  by  virtue  of  the  said  will,  and 
of  an  Act  of  Parliament,  5  Oeo.  4,  c.  68,  passed  pursuant 
thereto,  for  vesting  the  said  bequests  of  R.  Payne  Knight  in 
the  trustees  of  the  museum,  in  perpetuity. 

By  indentures  of  lease  and  release  and  assignment,  dated 
respectively  the  27th  and  28th  of  December,  1825,  the  re- 
lease and  assignment  being  made  between  the  said  T.  A. 
EjQight  of  the  first  part,  T.  A.  Knight  the  younger  of  the 
second  part,  and  Thomas  Pendarves  Stackhouse  of  the  third 
part,  —  after  reciting  the  will  of  R.  Payne  Knight,  and  that 
it  was  apprehended  that  T.  A.  Knight  was  not  made  subject 
to  or  bound  by  any  trust  by  virtue  thereof,  or  if  bound  by  a 
trust,  that  he  might  exercise  or  perform  the  same  by  settling 
the  real  estate,  so  devised  as  aforesaid,  on  T.  A.  Knight  the 
younger,  his  only  son,  in  tail  male,  and  by  settling  the  per- 
sonal estate  on  him  and  the  heirs  male  of  his  body,  subject, 
nevertheless,  to  an  estate  for  the  life  of  T.  A.  Knight  therein ; 
and  fiurther  reciting  that  T.  A.  Knight,  with  the  oonsent  and 
approbation  of  T.  A.  Knight  the  younger,  had  determined  to 
settle  the  said  real  and  personal  estate  accordingly, — it  wu 
[486] 


KNIGHT  V.  BOUGHTON.  •  517 

witnessed  that  the  said  T.  A.  Knight,  in  pursuance  of  such 
determination,  and  with  such  consent  and  approbation,  granted 
and  released  to  the  said  T.  P.  Stackhouse,  his  heirs  and 
assigns,  all  the  manors,  lands,  tenements,  and  hereditaments 
devised  by  the  said  will ;  to  hold  the  same  to  the  use  of  T. 
A.  Knight  and  his  assigns  during  his  life,  with  remainder 
to  the  use  of  T.  A.  Knight  the  younger  and  the  heirs  male 
of  his  body,  and  in  default  of  such  issue,  to  the  use  of 
•  T.  A.  Knight,  his  heirs  and  assigns  for  ever,  subject,  •  618 
nevertheless,  to  the  trusts,  if  any,  created  by  the  said 
will,  and  which  were  not  performed  or  duly  executed  by 
such  indenture:  and  by  the  same  release  and  assignment, 
T.  A.  Knight  also  assigned  to  T.  P.  Stackhouse,  his  execu- 
tors and  administrators,  all  the  personal  estate  and  effects 
which  were  the  property  of  R.  Payne  Knight  at  the  time  of 
his  decease,  and  of  which  any  trusts  were  in  terms,  or  by 
construction,  or  in  effect,  declared  by  his  will  for  the  benefit 
of  the  members  of  the  Knight  family ;  to  hold  the  same  in 
trust,  to  permit  T.  A.  Knight  to  have  the  use  and  enjoyment 
thereof  during  his  life,  and  from  and  after  his  decease,  in 
trust  for  T.  A.  Knight  the  younger  and  the  heirs  male  of  his 
body. 

In  Trinity  term,  1826,  T.  A.  Knight,  with  Frances  his  wife, 
and  T.  A.  Knight  the  younger,  suffered  a  recovery  of  the 
devised  estates  in  the  county  of  Hereford,  to  the  use  of  T. 
A.  Knight,  his  heirs  and  assigns. 

T.  A.  Knight  the  younger  did  no  other  act  to  affect  the 
real  or  the  personal  estates  of  R.  Payne  Knight,  and  in 
November,  1827,  he  died  without  issue  and  intestate ;  and 
T*  A.  Knight,  his  father,  duly  obtained  administration  of  his 
goods  and  chattels,  rights  and  credits. 

By  iadentures  pf  lease  and  release,  dated  respectively  the 
24th  and  25th  of  April,  1885,  and  made  between  T.  A. 
Knight  and  Sir  W.  E.  R.  Boughton,  Bart,  (one  of  the  re- 
spondents), —  the  lease  reciting  that  doubts  were  entertained 
whether  T.  A.  Knight  was  not  tenant  in  tail  at  law  or  in 
equity  of  the  messuages,  lands,  and  hereditaments  described 
in  the  schedule  thereto,  and  that  he  had  determined  to  bar 
the  same  estate  tail,  if  any,  —  it  was  witnessed,  that  in  pur- 
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suance  of  the  said  detennination,  and  also  of  the 

*  519  powers  and  *  provisions  of  the  Act  8  &  4  Will.  4,  c.  74, 

for  the  abolition  of  fines  and  recoveries,  Ac,  T.  A. 
Knight  granted,  bargained,  sold,  released,  and  confirmed  to 
Sir  W.  E.  R.  Boughton  and  his  heirs,  the  messuages,  lands, 
and  hereditaments  described  or  referred  to  in  the  said  sched- 
ule, and  situate  in  the  counties  of  Middlesex,  Salop,  and 
Gloucester  (being  part  of  the  estates  devised  by  the  said 
will  of  R.  Payne  Knight) ;  to  hold  the  same,  discharged  of 
all  estates  in  tail  and  interests  in  the  nature  of  estates  tail, 
to  the  use  of  T.  A.  Knight,  his  heirs  and  assigns,  in  fee- 
simple. 

The  appellants,  in  the  year  1886,  exhibited  their  bill  in 
Chancery  against  the  said  T.  A.  Knight,  Thomas  Knight  the 
elder,  and  his  sons  T.  Knight  the  younger  and  Edw.  Knight, 
and  against  John  Knight  and  Humphrey  Senhouse  Knight 
(other  sons  of  T.  Knight  the  eldeV),  then  out  of  the  jurisdic- 
tion, and  also  against  Edw.  Wynne  Pendarves,  the  personal 
representative  of  T.  P.  Stackhouse,  deceased,  the  trustee 
named  in  the  indentures  of  December,  1825.  The  bill,  after 
stating  the  wills,  deeds,  recovery,  assurances,  and  facts  before 
mentioned,  among  others,  farther  stated  that  T.  A.  Knight 
had  claimed  to  be  absolutely  entitled  to  all  the  real  and  per- 
sonal estates  of  the  testator  R.  Payne  Knight,  and  to  be  en- 
titled to  cut  down  timber  on  the  real  estates,  either  by  virtue 
of  his  will,  or  of  the  said  indentures  of  December,  1825,  and 
the  said  recovery,  or  by  virtue  of  the  said  indentures  of 
April,  1835 ;  and  that  he  had  lately  cut  down  divers  timber 
and  other  trees  which  were  standing  on  the  said  real  estates, 
and  disposed  of  them,  and  received  and  applied  the  proceeds 
to  his  own  use ;  and  had  in  like  manner  applied  to  his  own 

use  and  benefit  divers  parts  of  the  residuary  personal 

*  520   *  estate  of  the  said  testator.    But  the  appellants  stated 

that  they  were  advised  that  the  said  indentures  of 
December,  1825,  and  the  recovery,  and  the  indentures  of 
April,  1835,  were  not  in  conformity  to,  but  in  violation  of^  the 
trusts  and  purposes  of  the  will  of  the  said  testator,  and  that 
neither  the  defendant  T.  A.  Knight  nor  the  said  T.  A. 
Knight  the  younger  could,  by  the  said  indentures,  or  any  of 
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them,  or  by  the  said  recovery,  derive  any  title  to  any  part  of 
the  real  or  personal  estate  of  the  said  testator ;  and  that  his 
will  contained  a  direction,  and  created  a  trust,  in  pursuance 
of  which  all  his  real  estates  ought  to  be  conveyed,  and  all 
his  residuaiy  personal  estate  ought  to  be  invested  and  se- 
cured, in  such  manner  as  might  continue  the  enjoyment 
thereof  in  the  male  descendants  of  Richard  Knight,  the 
grandfather. 

The  bill  prayed  that  the  will  of  R.  Payne  Knight  might 
be  established,  and  the  trusts  thereof  carried  into  execution  ; 
and  that  it  might  be  declared  that,  according  to  the  true 
construction  thereof,  and  under  the  directions  and  trusts 
therein  contained,  all  the  real  estates,  and  aU  the  residue  of 
the  personal  estate  of  the  testator,  ought  to  be  conveyed  and 
assigned  in  such  manner  as  best  to  secure  the  enjoyment 
thereof  to  the  male  descendants  of  Richard  Knight,  the 
grandfather  of  the  testator,  as  long  as  the  rules  of  law  and 
equity  would  permit;  and  for  that  purpose,  that  the  same 
ought  to  be  so  limited,  conveyed,  and  assigned  that  the 
defendant  T.  A.  Knight  should  have  only  a  life  estate  therein, 
with  such  remainders  to  his  issue  male  and  to  the  appellants 
as  might  best  answer  the  purposes  aforesaid;  and  that  all 
proper  accounts  might  therefore  be  taken  of  the  real  and 
personal  property  of  the  testator,  R.  Payne  Knight, 
and  of  the  application  of  such  personal  estate,  and  *  of  *  521 
aU  timber  cut  from  the  real  estates  since  his  death ; 
and  that  proper  persons  might  be  appointed  trustees  of  such 
real  and  personal  estates  and  timber  money ;  and  that  the 
defendants,  T.  A.  Knight  and  Ed.  Wynne  Pendarves,  might 
be  decreed  to  execute  all  necessary  and  proper  deeds,  and  do 
all  necessary  acts,  for  the  purpose  of  conveying,  assigning, 
and  securing  such  real  and  personal  estates  and  timber  money 
accordingly. 

The  defendants,  T.  A,  Knight,  (a)  T.  Knight  the  elder, 
T.  Knight  the  younger,  and  Ed.  Wynne  Pendarves,  put  in 
their  answers  to  the  bill. 

In  May,  1838,  before  the  cause  came  to  be  heard,  T.  A. 

(a)  See  the  tenor  of  his  answer,  3  Beav.  159. 
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Knight  died.  By  his  will,  dated  the  5th  February,  1886, 
and  duly  executed  and  attested  for  passing  freehold  estates, 
he  (after  stating  certain  conferences  (a)  and  arrangements 
between  himself  and  his  son,  before  the  son's  death,  as  to  the 
future  disposition  of  the  estates  devised  by  R.  Payne  Knight's 
will)  devised  and  bequeathed  unto  the  respondent  Sir  W.  E. 
R.  Boughton,  his  heirs,  executors,  administrators,  and  assigns, 
all  his  freehold,  copyhold,  and  leasehold  estates  whatsoever 
and  wheresoever  situate,  comprising  as  well  those  which 
were  R.  Payne  Knight's  as  his  own  (excepting  two  mes- 
suages with  their  appurtenances  situate  as  therein  mentioned), 
upon  certain  trusts  therein  declared  for  the  several  benefits 
of  the  testator's  wife,  Frances  Knight,  of  his  daughters,  Mrs. 
Acton  and  Mrs.  Walpole,  and  of  the  said  Sir  W.  £.  R. 
Boughton  and  Dame  Charlotte  his  wife  (another  of  the  testa- 
tor's daughters),  and  of  their  second  son  Andrew  Johnes 
Boughton.    And  after  directing  (among  other  things)  that 

his  household  goods  and  furniture,  books  and  pic- 
*  522    tures,  &c.,  in  his  *  mansion-house  of  Downton  Castle, 

should  be  held  and  enjoyed  with  his  said  mansion-house 
and  premises,  so  far  as  the  rules  of  law  and  equity  would 
admit,  by  the  person  or  persons  for  the  time  being  entitled  un- 
der his  wiU  to  the  same  mansion-house  and  premises  respec- 
tively ;  as  to  all  the  residue  of  his  personal  estate  and  effects 
which  he  should  die  possessed  of  or  entitled  to,  and  not  therein 
before  disposed  of,  he  bequeathed  the  same  unto  his  wife, 
for  her  own  absolute  use  and  benefit. 

The  testator  then  made  provision  for  the  expenses  of  liti* 
gating  the  questions  arising  on  the  will  of  R.  P.  Knight ;  and 
in  the  event  of  its  being  ultimately  decided  that  he  had  not 
the  right  of  disposing  of  the  real  and  personal  estates  of  his 
said  brother  as  he  had  done  by  his  will,  then  and  in  such  case 
only,  and  if  he  had  power  to  direct  the  order  of  succes- 
sion and  appoint  the  real  and  personal  estates  of  his  said 
brother  to  such  one  or  more  of  the  male  descendants  of  his 
grandfather  Richard  Knight  as  he  should  think  proper,  he 
gave  and  devised  all  and  singular  the  real  estates  which  were 

(a)  8  Beav.  156. 
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the  property  of  his  brother  R.  Pajne  Knight,  unto  his  cousm 
T.  Knight  the  elder,  for  his  life,  with  remainders  to  his  sons, 
John,  Robert,  Edward,  James,  and  Humphrey  Senhouse 
Knight,  successively  in  tail  male.  And  as  to  the  personal 
estate  of  his  said  brother,  in  the  event  only  and  under  the 
circumstances  aforesaid,  and  as  far  as  he  was  authorized  and 
enabled  thereto,  he  bequeathed  the  same  unto  the  said  T. 
Knight  the  elder,  for  his  life,  and  after  his  decease  to  the 
said  J.  Knight  (his  son)  and  the  heirs  male  of  his  body ;  and 
for  default  of  such  issue,  to  the  said  Robert  Knight  and 
the  heirs  male  of  his  body;  and  after  devising  all  estates 
which  should  be  vested  in  him  as  a  trustee  imto  and  to 
the  use  of  Sir  W.  E.  R.  Boughton,  his  heirs  and  *  as-  *  628 
signs  for  ever,  upon  and  for  the  trusts  and  purposes  for 
which  he  held  the  same  respectively,  he  appointed  him  the 
sole  executor  of  his  will. 

This  will  was  duly  proved  by  Sir  W.  E.  R.  Boughton,  who 
thereby  became  the  legal  personal  representative  of  T.  A. 
Knight,  and  of  R.  Payne  Knight ;  and  also  of  T.  A.  Knight 
the  younger,  by  obtaining  administration  de  bonis  non  to  him. 

The  appellants  filed  a  bill  of  revivor  and  supplement 
against  Sir  W.  E.  R.  Boughton  and  the  other  defendants  to 
the  original  bill,  and  also  against  the  several  persons  named 
and  beneficially  interested  in  the  will  of  T.  A.  Knight,  except 
Robert  and  James  Knight,  who  died  some  time  before.  The 
suit  and  proceedings  were  accordingly  revived  by  an  order  of 
Court,  dated  the  24th  November,  1888 ;  and  by  the  decree 
made  on  the  hearing  of  the  causes  in  July,  1889,  it  was  re* 
ferred  to  the  Master  to  inquire  what  male  issue  of  Richard 
Knight  the  grandfather  were  in  esse  at  the  death  of  R.  Payne 
Knight  and  since  his  death  respectively,  and  whether  any  of 
them,  and  which,  had  since  died. 

The  Master,  by  his  report,  found  that  the  appellants  (plain- 
tifiGs  in  both  the  causes)  and  the  late  T.  A.  Knight  and  his 
son  T.  A.  Knight  the  younger,  and  the  respondents  T.  Knight 
the  elder,  and  his  sons,  T.  Knight  the  younger,  John,  Ed- 
ward, and  Humphrey  Senhouse,  and  his  other  sons,  Robert, 
James,  and  William  Knight,  were  the  only  male  issue  of 
Richard  Knight  the  grandfather,  who  were  in  esse  at  the 
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time  of  the  death  of  R.  Payne  Enight ;  that  T.  A.  Knight 

and  T.  A.  Knight  the  younger  died  respectively  at  the  times 

before  mentioned  ;  that  the  said  Robert  died  in  1834,  James 

in  1836,  and  William  in  1825,  without  issue ;  and  the 

*  524    Master  found  that  the  only  *  male  issue  of  the  said 

Richard  Knight,  who  had  come  in  esse  since  the  death 
of  R.  Payne  Knight,  were  John  Knight  the  younger,  James 
Thomas  Knight,  and  Charles  Knight,  sons  of  the  respondent 
John,  and  grandsons  of  the  respondent  T.  Knight  the  elder. 

On  the  death  of  T.  A.  Knight,  the  appellant  John  Knight, 
by  virtue  of  R.  Payne  Knight's  will  and  of  the  Act  of  Parlia- 
ment before  mentioned,  and  as  the  then  next  descendant  in  the 
direct  male  line  of  Richard  Knight  the  grandfather,  became 
and  now  is  an  hereditary  trustee  of  the  British  Museum. 

The  causes  were  finally  heard  by  the  Master  of  the  Rolls 
in  December,  1839  ;  and  his  Lordship,  by  his  order  dated  the 
7th  of  August,  1840,  dismissed  the  bill,  (a) 

The  appeal  was  brought  against  that  order;  and 

*  525    *  the  questions  were,  whether  Thomas  Andrew  Knight 

took  an  estate  in  feensimple  absolutely  for  his  own  ben- 
efit under  the  will  of  R.  Payne  Knight,  or  whether  an  execu- 
tory trust  was  not  thereby  created  for  the  benefit  of  the  next 
mule  descendants  of  Richard  Knight  the  grandfather. 

The  appellants,  as  such  descendants,  insisted  that  such 
trust  was  created  by  the  will  of  R.  Payne  Knight. 

The  respondents  consisted  of  two  classes:  the  first  class 
—  viz..  Sir  W.  E.  R.  Boughton  and  his  wife,  a  daughter  of 
the  said  T.  A.  Knight;  Frances  Knight,  his  widow;  Mis. 
Acton  and  Mrs.  Walpole,  two  other  daughters  of  the  said 
T.  A.  Knight ;  and  Andrew  Johnes  Boughton,  a  son  of  Sir 
W.  and  Lady  Boughton  —  claimed  various  interests  under 
the  will  of  T.  A.  Knight,  and  contended  that  he  was  not  a 
trustee,  or  if  he  was  a  trustee,  that  he  had  executed  the  trust 
by  the  conveyance,  before  stated,  of  the  estates  to  the  use  of 
himself  for  life,  with  remainder  to  his  son  T.  A.  Knight  the 
younger,  in  tail  male,  with  remainder  to  himself  in  fee; 
and  had  also  acquired  the  fee-simple  by  the  recovery  before 

'  (a)  3  Beav.  148. 
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mentioned,  previously  to  making  his  will.  The  second  class 
of  respondents,  Thomas  Knight  the  elder,  and  his  sons, 
claimed  interests  under  the  appointment  made  by  the  will 
of  T.  A.  Knight  in  their  favour,  and  intended  to  take  effect 
only  in  case  he  was  not  competent  to  dispose  of  the  estates  in 
favour  of  the  first-named  respondents,  which  T.  Knight  the 
elder,  and  his  sons,  contended  he  was  not  competent  so  to 
dispose  of ;  agreeing  so  far  with  the  appellants. 

The  only  other  respondent  was  Mr.  Pendarves,  who  was 
the  personal  representative  of  the  deceased  trustee  named 
in  the  indentures  of  1825;  but  claimed  no  beneficial  in- 
terest. 
•  626  *  Mr.  Pemberton  Leigh  and  Mr.  J,  Humphry  (Jlr. 
0-.  Turner  was  with  them),  for  the  appellants. — It 
may  be  admitted  that  Thomas  Andrew  Knight  took  an  estate 
in  fee  in  the  property  devised  to  him  by  Richard  Payne 
Knight ;  and  the  question  is,  whether  he  held  that  propertj 
absolutely  at  his  own  disposal,  or  subject  to  a  trust  for  the 
benefit  of  the  next  male  descendants  of  Richard  Knight  the 
grandfather.  The  Master  of  the  Rolls  entertained  consider^ 
able  doubts  on  that  question,  and  came  with  much  hesitation 
to  the  opinion  that  he  took  the  property  absolutely.  T.  A. 
Knight,  assuming  that  he  had  an  absolute  power  over  the 
estates,  disposed  of  them  by  his  will,  first  to  his  daughter  and 
her  issue ;  and  then,  providing  for  the  event  of  its  being 
decided  that  he  had  not  such  power,  he  appointed  those 
estates  to  certain  male  descendants  of  the  grandfather,  pas- 
sing  over  the  nearest  male  descendants  altogether.  The 
pedigree  shows  the  state  of  the  family  at  the  respective, 
deaths  of  both  the  testators. 

It  is  hardly  possible  for  any  person,  reading  the  several 
passages  (a)  in  the  will  of  R.  Payne  Knight,  to  say  that  he 
did  not  intend  that  the  estates  should  be  continued  in  the 
direct  male  line  of  the  family.  The  questions  to  be  decided 
are,  first,  whether  a  trust  was  not  impliedly  created  by  those 
words  of  "  confidence  in  the  honour  of  the  family,"  &c.,  and 
of  "  trust  in  their  justice,"  &o.*;  and,  secondly,  whether  there 

(a)  See  the  passages  printed  in  UaUeSy  ante^  pp.  515-516. 
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is  such  uncertainty  of  subject  and  of  objects  as  to  render  it 
impossible  to  carry  such  trust  into  execution  ?  If  the  House 
should  decide  the  first  question  in  the  affirmative,  then  no 
difiBculty,  it  is  submitted,  will  be  allowed  to  stand  in  the  way 
of  framing  a  settlement  to  execute  the  trust  according  to  the 
will. 

*  By  affirming  the  order  of  the  Master  of  the  RoUs,  *  527 
the  House  would  subvert  a  rule  of  construction  that 
has  subsisted  for  more  than  a  century,  and  overturn  hundreds 
of  cases  that  have  been  decided  in  that  time.  The  rule  is 
first  stated  with  clearness  in  the  case  of  Pierson  v.  O-ar" 
net.  (a)  There  the  testator,  bequeathing  a  residue  to  Peter 
Pierson,  his  executors,  &c.,  added,  ^^  and  it  is  my  dying  re- 
quest to  the  said  Peter  Pierson,  that  if  he  shall  die  without 
issue  living  at  his  death  he  do  dispose  of  what  fortune  he 
shall  receive  imder  this  my  will  to  and  among  the  descend- 
ants of  my  late  aunt."  On  the  question  whether  these  words 
created  a  trust,  the  Master  of  the  Rolls  (Sir  Lloyd  Kenton) 
said,  ^^  The  principles  appear  to  be  those  which  axe  recognized 
by  Lord  Thublow  in  the  cases  of  Earland  v.  Trigg  and 
Wynne  v.  Mawhin%y  (6)  that  where  the  property  to  be  given 
is  certain,  and  the  objects  to. whom  it  is  given  are  certain, 
there  a  trust  is  created.  The  principles  were  not  first  laid 
down  by  Lord  Thublow,  but  extracted  by  him  with  great 
wisdom  from  those  cases  on  which  preceding  Chancellors 
have  decided  questions  of  this  nature."  He  then  referred  to 
several  cases,  and  upon  the  reasoning  and  authority  of  them, 
he  held  that  the  words  were  imperative  and  created  a  trust ; 
and  that  decision  was  affirmed  by  the  Lord  Chancellor,  (js) 
In  Malim  v.  Keighley^  {d)  Lord  Alvanley  laid  down  the 
broad  rule,  that  ^^  wherever  any  person  g^ves  property,  and 
points  out  the  object,  the  property,  and  the  way  in  which 
it  shall  go,  that  does  create  a  trust,  unless  he  shows  clearly 
that  his  desire  expressed  is  to  be  controlled  by  the 
party,  and  that  he  shall  *  have  an  option  to  defeat  it."  *  528 
There  also  the  decision  that  the  words  created  a  trust, 

• 

(a)  2  Bro.  C.  C.  38.  (6)  1  Bro.  C.  C.  142,  179. 

(c)  2  Bro.  C.  C.  226.  (cQ  2  Yes.  Jun.  835,  629. 
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was  aflSrmed  on  appeal.  In  Gary  y.  Cary^  (a)  Lord  Redeb- 
DALE  states  the  rule  more  fully,  thus :  ^^  Where  a  testator, 
having  in  his  power  to  dispose  of  properly,  expresses  a  desire 
as  to  the  disposition  of  the  property,  and  the  objects  to  which 
he  refers  are  certain,  the  desire  so  expressed  amounts  to  a 
command ;  and  if  he  shows  his  desire,  he  in  fact  expresses 
his  intention,  provided  the  objects  to  which  he  refers  are  so 
defined  that  a  Court  can  act  upon  the  desire  so  expressed. 
If  he  is  sufficieiltly  explicit  in  that  respect,  words  expressing 
desire,  words  simply  intimating  that  he  has  no  doubt  such 
and  such  things  will  be  done,  —  will  operate  as  imperative 
on  the  person  to  whom  they  are  directed."  This  exposition 
of  the  rule  is  most  important,  as  it  embraces  all  the  requisites 
to  the  creation  of  an  executory  trust.  The  rule  is  laid  down 
in  a  similar  manner,  but  more  in  form,  by  Lord  Eldon  in 
Wright  v.  AthvM^  (V)  in  which  the  words  held  to  create  a 
trust  were  almost  the  same  as  in  the  present  case.  The  de- 
vise was  to  the  testator's  mother,  Mrs.  A.,  ^^  and  her  heirs  for 
ever,  in  the  fullest  confidence  that  after  her  decease  she  will 
devise  the  property  to  my  family."  On  a  question  whether 
Mrs.  A.  was  impeachable  of  waste.  Lord  Eldon  said,  ^^I 
confess  I  cannot  help  thinking  that  if  there  is  a  title  in  the 
plaintiffs,  it  must  be  founded  on  the  doctrine  of  trusts,  that 
this  is  a  fee  given  to  Mrs.  Atkins,  with  an  obligation  imposed 
upon  her  conscience  to  dispose  of  the  property  after  her 
death  to  the  f&mily  of  the  testator."     His  Lordship  then 

says,  ^^  In  order  to  determine  whether  the  trust  is  a 
*  529   trust,  this  Court  will  *  interfere  with,  it  is  matter  of 

observation,  1st,  that  the  words  must  be  imperative ; 
that  the  words  are  imperative  in  this  case  there  can  be  no 
doubt.  2dly,  that  the  subject  must  be  certain  ;  and  that  brings 
me  to  the  question,  what  is  meant  by  the  words  ^  the  prop- 
erty *  ?  Sdly,  that  the  object  must  be  as  certain  as  the  sub- 
ject ;  and  then  the  question  will  be,  whether  the  words  *  my 
fiEtmily'  have  as  much  of  the  quality  of  certainty  as  this 
species  of  trust  requires."  The  words  of  the  will  in  Prevott 
V.  Clarke,  (c)  which  were  held  sufficient  to  raise  a  trust  in  a 

(a)  2  Sch.  &  Lef.  1S9.  (6)  Turn.  &  B.  157.  (e)  2  Mad<L  458. 

[446] 


KNIGHT  V.  BOUGHTON.  *  529 

bequest  of  a  residue  of  a  personal  estate,  were  these :  ^^  Con- 
vinced of  the  high  sense  of  honour,  &c.,  of  my  son-in-law,  I 
entreat  him,  should  he  not  be  blessed  with  children  by  my 
daughter,  and  suryive,  that  he  will  leave,  at  his  decease,  to 
my  children  and  grandchildren  the  share  of  my  property  I 
have  bestowed  on  her."  In  Wood  v.  Coz(ji)  the  testatrix 
bequeathed  ^^  all  her  personal  estate  to  Sir  G.  Cox,  his  heirs, 
executors,  &c.,  for  his  and  their  own  use  and  benefit  for  ever, 
trusting  and  wholly  confiding  in  his  honour  that  he  will  act 
m  strict  conformity  with  my  wishes."  She  on  the  same  day 
dictated  a  testamentary  paper,  containii^  a  list  of  persons, 
ending  thus:  ^^Such  is  the  wish  of  S.  C."  On  the  above 
words.  Lord  Langdale,  M.  S.,  held  that  Sir  G.  Cox  was  a 
trustee  of  aU  the  testatrix's  property ;  but  Lord  Cottenham 
(Chancellor)  thought  he  was  trustee  only  of  so  much  as  the 
testatrix  expressed  her  wish  about,  (i) 

In  all  these  cases,  decided  by  the  most  eminent 
Judges,  supported  by  the  reasoning  and  authority 
of  *  numerous  other  decisions  to  which  attention  shall  *  580 
be  directed,  the  principle  of  the  rule  raising  a  trust 
on  precatoiy  words,  is  so  weU  established  that  no  Court  can 
now  venture  to  reverse  or  disturb  it.  Among  the  various 
useful  recommendations  of  the  Real  Property  Commissioners, 
on  Wills,  several  of  which  have  been  carried  into  effect  by 
the  Wills  Act  (1  Victoria,  c.  26),  there  was  no  recommenda- 
tion or  even  suggestion  to  alter  this  rule.  If  the  policy  of 
it  was  considered  objectionable,  the  commissioners  would 
unquestionably  have  recommended  some  alteration  or  modi- 
fication of  it.  The  policy  of  the  rule  is  stated  by  the  Master 
of  the  Rolls,  in  Pearson  v.  Q-amet ;  and  the  principle  of  it 
was  collected  with  great  wisdom  by  Lord  Thurlow  from 
former  cases^  The  appellants  ask  no  extension  of  the  prin- 
ciple, but  they  protest  against  any  contraction  of  it.  The 
rule  has  been  acted  on  for  a  long  period,  and  is  analogous  to 
another  rule  on  which  Courts  of  Equity  act,  the  rule  cy-pres^ 
in  the  construction  of  instruments. 

There  are  three  essential  requisites  to  the  rule,  according 

(a)  1  Keen,  817.  (6)  2  My.  &  C.  684. 
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to  the  definition  of  it  in  most  of  the  cases :  1st,  the  words 
indicating  the  testator's  wish,  sach  as  *^  desire,"  *^  will," 
"request,"  "recommendation,"  "entreaty,"  "hoping,"  "not 
doubting,"  "  confiding,"  "  trusting,"  &Cm  must  be  so  expressed 
as  to  be  imperative  on  the  person  to  whom  the  devise  or  be- 
quest is  made  in  the  first  instance ;  2dly,  the  subject  of  the 
wish,  &c.,  must  be  certain,  or  capable  of  being  ascertained ; 
and  Sdly,  the  objects  or  persons  to  take  the  ultimate  interest 
must  also  be  certain,  or  so  pointed  out  by  the  testator  diat 
they  may  be  ascertained.  All  the  requisites  are  foiind  to 
concur  in  a  great  number  of  cases  besides  those  before  cited, 

and  they  axe  stated  in  the  third  edition  of  Roper  on 
*  531    *  Legacies,  (a)  Ma9on  v.  Lirnhwry^  Qi)  JSales  v.  ^ng- 

landj  (c)  Marding  v.  Qlyn^  (ji)  Ma9$ey  v.  Shearman^  (r) 
Nawlan  v.  NelUgaUy  (jf)  Brawn  v.  HiggB^  (Ji)  Birch  v.  Wade^  (t) 
Tibbits  V.  Tibbits^  (k^  Oruwy%y.  Colmafiy  (J)  Forbes  v.  Ballj  (m) 
Morwood  V.  West^  (n)  Dashtoood  v.  Peyton,  (o) 

In  the  same  book  (j?)  are  stated  those  cases  in  which  one  or 
more  of  the  three  requisites  was  wanting,  and,  consequently, 
the  presumption  of  implied  trust  negatived.  That  two  of 
those  requisites  exist  in  the  present  case,  namely,  words 
clearly  expressing  the  testator's  wishes,  and  pointing  out  the 
objects,  was  admitted  by  the  Master  of  the  Bolls  in  giving 
his  judgment,  (9)  and  is  placed  beyond  doubt  by  the  cases 
on  the  subject.  The  doubts  entertained  by  the  Master  of  the 
Rolls  regarded  the  uncertainty  of  the  property  devised.  The 
subject  or  property  is  considered  uncertain  when  there  is  any 
legal  doubt  or  ambiguity  in  the  description  of  it,  or  when  the 
amount  is  made  to  depend  on  a  contingency,  or  a  discreti<»i 
is  impliedly  or  expressly  given  to  the  first  testator  to  dispose 
of  the  whole  or  any  undefined  part  of  it,  or  to  augment  or 

(a)  Vol.  2,  p.  873  et  seq.  (b)  Cited  in  Amb.  4. 

(c)  Free.  Chan.  200. 

(<0  1  Atk.  468;  6  Yes.  601;  8  Yes.  571;  and  T.  &  R.  161. 

(e)  Amb.  520.  (g)  1  Bro.  C.  C.  489. 

(A)  4  Yes.  708;  5  Yes  405;  8  Yes.  561;  18  Yes.  192. 

(t)  3  Y.  &  B.  198.  (k)  19  Yes.  655:  1  Jac.  817. 

(0   9  Yes.  819.  (m)  3  Meriv.  437. 

(n)  1  Sim.  &  Stu.  387.  (o)  18  Yes.  41. 

0>)  2  Rop.  on  Leg.  888.  (9)  8  Bear.  171, 177, 179. 
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diminish  it.  Attamey-'  O-eneral  y.  Sall^  (a)  Bland  v.  Bland^  (() 
Wynne  v.  Mawkin9^  (c)  Marland  v.  Trigg^  (^d)  Sprange  v.  Bar- 
nard^ (e)  PuBhman  v.  Filliter^  (^)  Moriee  v.  2%«  Bishop 
of  Durham^  (A)  *  TFitoon  v.  Major ^  (J)  GUbbs  v.  iZww-  *  682 
«ey,  (i)  J72/i8  v.  Selby^  (l)  Lechmere  v.  Lavie^  (m)  Jar- 
man  on  Wills,  (n)  and  Jarman's  Powell  on  Devises,  (o)  ^ade 
V.  JSacfe,  (p)  Owr^w  v.  Rippon^  (y)  /S4iZe  v.  Moore^  (r)  /SAate^  v. 
Lawless^  («)  JEr  |?ar<«  Payne,  {t) 

The  subject  of  the  trust,  in  this  case,  is  free  from  any  legal 
uncertainty,  which  is  the  only  uncertainty  that  the  Courts 
notice.  The  testator  gave  all  his  estates  real  and  personal  to 
his  devisee,  except  certain  reservations  to  a  charity  and  other 
purposes  in  the  will  mentioned.  The  trust  therefore  applies 
to  the  whole  property  so  given ;  or  if  it  should  be  held  to 
apply  only  to  the  estates  which  came  to  the  testator  from  his 
grandfather,  they  may  be  easily  ascertained. 

It  was  contended  in  the  Court  below,  on  behalf  of  the  re- 
spondents, that  the  interest  to  be  taken  by  the  parties  should 
be  as  certain  as  the  subject :  but  there  is  no  ground  for  that 
argument ;  it  is  not  a  part  of  the  rule  as  laid  down  in  the 
cases  before  cited,  and  there  is  no  case  to  warrant  it. 

If  it  shall  appear  that  an  executory  trust  was  created 
within  the  control  of  the  Court,  and  that  the  objects  and 
subjects  are  sufficiently  certain,  the  next  question  is  in  what 
manner  is  it  to  be  carried  into  effect.  There  can  be  no  dif- 
ficulty,  in  a  Court  of  Equity,  in  effectuating  the  testator's 
intention.  The  whole  of  the  will  shows  his  anxiety  to  pre- 
serve the  estates  in  his  family,  and  the  Court  has  jurisdiction 
to  enforce  his  intention,  if  the  family  should  be  disposed  to 
disappoint  it.      The  difference  between  a  trust  executed 

(a)  Cited  1  Yes.  Sen.  9.  (h)  2  Cox,  849. 

(c)   1  Bro.  C.  C.  179.  (d)  1  Bro.  C.  C.  142. 

(e)  2  Bro.  C.  C.  686.  (J)  3  Ves.  Jun.  7. 

(h)  9  Ves.  399;  10  Ves.  535.  (0  11  Ves.  205. 

(it)  2  V.  &  B.  298.  (0  1  My.  &  C.  286. 

(m)  2  My.  &  K.  197.  (n)  Vol.  1,  p.  341  et  seq. 

(o)  Vol.  1,  p.  352  et  seq.  (notes).  (p)  5  Madd.  118. 

(9)  5  Madd.  434.  (r)  1  Sim  534. 

(«)  5  CI.  &  Fin.  129.  (0  2  You.  &  C.  636. 
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*  533    *  and  an  executory  trust  is  recognized  in  many  cases, 

and  is  simply  this ;  that  the  former  is  created  and  ex- 
ecuted by  the  instrument  which  passes  the  legal  estate  to  the 
trustee ;  the  latter  is  to  be  executed  by  the  trustee  whom 
the  donor  appoints  to  cany  his  intention  into  effect,  or  by  a 
Court  of  Equity ;  which,  in  cases  where  full  effect  cannot  be 
given  to  the  intention,  as  being  inconsistent  with  the  roles 
of  law,  will  give  effect  to  it  as  far  as  those  rules  will  admit 
Sumberston  v.  ffumbevton,  (a)  PapUlon  y.  Vaice^  (i)  JBopUm 
V.  Hopkins^  (c)  Countess  of  Lincoln  t.  Duke  of  Newcastle^  (d) 
Wheats  y*  Hall^  (e)  BrewtAer  v.  AngeU^  (jg)  Sigginson  t. 
Bamehy^  (K)  Lord  Dorchester  y.  Earl  of  Efingham^  (f)  Wo<ir 
more  y.  Burrows^  (Jc)  Mortimer  v.  West^  (T)  Hill  r.  -HJH,  (m) 
Lindow  y.  Fleetwood^  (n)  Tollemaehe  v.  Earl  of  Coven- 
^'Hf^  (P)  -^^^^^  ▼•  Baroness  Le  Despeneer^  (jp)  Ommaneg 
y.  Butcher,  (g) 

It  is  clear  from  these  cases  that  there  can  be  no  reasonable 
difficulty  in  settling  these  estates  so  as  to  continue  them  in 
the  family  as  the  testator  wished.  It  was  suggested  in  the 
Court  below,  that  the  old  settlement  made  by  the  grandfather 
should  be  taken  as  a  model ;  but  T.  A.  Knight  has  dealt  with 
the  estates  in  a  manner  that  was  not  in  accordance  with  the 
intention  of  that  settlor,  or  of  R.  P.  Knight ;  for  by  the  deeds 
of  1825  he  made  his  son  tenant  in  tail,  instead  of  giving  him 
a  Ufe-estate.  The  estates  should  be  limited  in  strict  set- 
tlement, on  the  principle  that  estates  for  life  should 

*  534   *  be  given  to  all  the  male  descendants  of  the  grand- 

&ther  who  were  living  at  the  death  of  the  testator 
R.  P.  Knight,  with  limitations  in  taU  male  to  their  then 
unborn  issue,  respectively  and  successively.  That  form  of 
settlement  must  have  been  in  the  view  of  the  Court  in  mak- 

(a)  1  P.  Wms.  882.  (6)  2  P.  Wms.  478. 

(c)  1  Aik.  593;  see  2  Jac.  &  W.  18,  n.  b. 

\d)  12  Ves.  218-227,  230-238.  (e)  17  Ves.  80. 

(J)  1  Jac.  &  W.  625.  Qi)  2  Sim.  &  Sta.  516. 

(0   3  Beav.  180  n.  (k)  1  Sim.  512,  525. 

(0  2  Sim.  282.  (m)  6  Sim.  144. 

(n)  6  Sim.  152.  (o)  2  CI.  &  Fin.  611. 

0>)  10  Sim.  576-590.  (9)  Tom.  &  R.  270,  271. 
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ing  the  first  decree  in  the  cause,  as  appears  by  the  inquiries 
thereby  directed.  Whether,  in  framing  the  proposed  settle- 
ment, the  tenants  for  life  should  be  unimpeachable  of  waste, 
and  have  powers  of  leasing,  are  questions  for  the  considera-^ 
tion  of  the  House.  The  cases  on  them  are,  Leonard  v.  ^arl 
of  SusseZi  (a)  Bastard  v.  Proby^  (V)  Wright  v.  Athinn^  (d) 
Woolmore  v.  Burrows^  (eT)  Bankes  v.  Le  JDespencer.  (jr) 

Some  doubt  was  suggested  in  the  Court  below  whether  the 
words  of  R.  P.  Knight's  will  would  not  create  a  perpetuity ; 
and  if  this  was  a  direct  trust,  there  would  be  ground  for  the 
doubt ;  but  the  proposed  settlement  will  model  the  trust  so 
as  to  bring  the  devolution  of  the  property  within  the  rules  of 
law.  Lord  Borchester  v.  2%«  Barl  of  JSffingham^  (^)  JJwm- 
ber$ton  v.  Humberston.  (A) 

It  is,  on  the  whole,  submitted,  that  according  to  the  true 
construction  of  the  will  of  R.  Payne  Knight,  the  devise  and 
bequest  of  his  real  estates  and  of  the  residue  of  his  personal 
estate  to  T.  A.  Knight  were  made  subject  to  an  executory 
trust,  which  T.  A.  Knight  ought  to  have  carried  into  effect 
by  a  strict  settlement,  conveying  and  assigning  the  real  estates 
and  residuary  personal  estate  in  such  manner  as  best  to  secure 
the  continuance  and  enjo3rment  of  them  to  the  male 
descendants  of  Richard  Knight  the  grandfather,  *  as  *  535 
long  as  the  rules  of  law  and  equity  would  permit. 
The  appellants,  being  the  next  male  descendants,  are  there- 
fore now  entitled  to,  and  ought  to  have  conveyed  and  assigned 
to  and  in  trust  for  them,  estates  and  interests  for  their  re- 
spective lives  successively  according  to  their  respective  sen- 
iorities, with  such  remainders  or  limitations  and  trusts  over  to 
or  for  the  benefit  of  their  respective  issues  male,  and  with 
such  further  remcdnders  or  limitations  and  trusts  over,  as 
may  best  answer  and  secure  the  purposes  of  the  will.  (») 

(a)  2  Vem.  525.  (b)  2  Cox,  6. 

(c)  Turn.  A  R.  148.  (rf)  1  Sim.  528. 

le)  7  Jnr.  210.  (g)  3  Beav.  180  n. 

(h)  1  P.  Wms.  832. 
(t)  Mr.  Humphry  proposed  a  form  of  settlement,  containing  limitationB 
teoid  trusts  as  follows  : — 
Ist.  As  to  the  real  estates  : 
To  John  Knight  (appellant)  for  his  life,  with  the  nsual  limitation  to 
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*  536  As  to  the  estates  to  be  so  settled,  it  appears  *  by  the 
will  that  the  trust  was  meant  to  extend  to  the  whole 
of  the  testator's  estates  real  and  personal  (with  the  exception 
of  the  reservations  in  his  will  mentioned).  If  any  uncer* 
"tainty  should  be  considered  to  exist,  whether  his  residuaiy 
personal  estate,  or  even  some  parts  of  the  real  estates  which 
may  not  have  devolved  to  him  from  his  grandfather,  were 
intended  to  be  subjected  to  the  trust,  such  uncertainty,  if 
considered  as  affecting  the  residuary  personal  estate,  could 
not  invalidate  the  trust  as  regards  the  real  estates ;  or  if  con- 
sidered as  affecting  any  parts  of  the  real  estates  as  may  not 
have  devolved  to  him  from  his  grandfather,  could  not  affect 
or  invalidate  the  trust  as  regards  the  other  certain  and  ascer- 
tainable parts  of  the  real  estates,  to  which  such  trust  would 
clearly  apply. 

• 

trustees  to  support  contiogent  remainders ;  remainder  to  his  eldest  son 
F.  Winn  Knight  for  his  life,  with  the  usual  limitation  to  trustees  to  sap- 
port,  &c. ;  remainder  to  his  first  and  other  sons  successively  according  to 
seniority  in  tail  male ;  remainder  to  C.  Allanson  Knight  (second  son  of 
the  said  J.  Knight)  for  his  life,  with  the  usual  limitation  to  trustees  to 
support,  &c. ;  remainder  to  his  first  and  other  sons  successively  according 
to  seniority  in  tail  male ;  remainder  to  £.  Lewis  Knight  (third  son  of 
the  said  J.  Knight)  for  his  life,  with  the  usual  limitation  to  tmsleee 
to  support,  &c.;  remainder  to  his  first  and  other  sons  successively 
according  to  seniority  in  tail  male  ;  remainder  to  all  the  sons  of  the  said 
J.  Knight,  bom  after  R.  P.  Knight's  death,  successively  according  to 
seniority  in  tail  male  ;  with  remainders  over  in  a  similar  form  and  man- 
ner to  Thomas  Knight  (respondent)  for  his  life,  and  to  his  sons  in  esse  at 
the  time  of  the  death  of  the  testator  Richard  Payne  Knight,  for  their  re- 
spective lives,  and  to  their  respective  first  and  other  sons  in  tail  male ; 
and  to  the  sons  of  the  said  T.  Knight  thereafter  born  in  tail  male,  and 
with  the  usual  intervening  limitations  to  trustees  to  support  contingent 
remainders  after  each  life-estate  ;  with  the  ultimate  remainder  to  the 
right  heirs  of,  or  other  parties  entitled  under,  Thomas  Andrew  Knight. 

2dly.  As  to  the  personal  estate  : 

The  trusts  thereof  to  be  made  to  correspond  with  those  of  the  real 
estates,  with  a  proviso  that  such  personal  estate  should  not  vest  abso- 
lutely in  any  person  entitled  to  the  real  estates  as  tenant  in  tail  male, 
until  such  person  should  attain  the  age  of  twenty-one  years,  or  die  under 
that  age,  leaving  issue  male  surviving  him;  with  an  ultimate  trust  for  th« 
executors  or  administrators  of,  or  other  parties  entitled  under,  Thomas 
Andrew  Knight. 
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2%^  Solicitor"  0-eneral  and  Mr.  Tinnetfy  for  the  respondents 
of  the  first  class,  (a)  —  It  has  been  contended  by  the  appel- 
lant's counsel,  that  a  trust  is  raised  on  the  face  of  this  will ; 
that  it  is  an  executory  trust ;  and  they  propose  a  form  of  strict 
settlement  for  carrying  it  into  execution.  It  is  not  necessary 
to  follow  them  through  the  vast  number  of  cases  they  cited, 
nor  to  controvert  many  of  the  propositions  they  extracted 
from  them.  It  must  be  admitted  that  if  the  testator  created 
an  executory  trust,  it  shall  be  carried  into  effect,  whatever 
may  be  the  difficulty  or  difference  of  opinion  as  to  the  mode 
of  effecting  it.  The  first  question  therefore  is,  does  the  will 
create  a  trust,  or  did  the  testator  intend  it  ?  And  in  order  to 
discover  the  testator's  intention  and  arrive  at  a  true  con- 
struction, the  House  may  look,  not  only  to  every 
*  part  of  the  will,  but  also  to  the  state  of  the  testator's  *  587 
property  and  family  at  the  time  he  made  it. 

It  has  been  argued  that  the  principle  of  the  old  decisions, 
raising  trusts  upon  precatory  words,  has  been  so  long  and 
universally  recognized  and  acted  upon,  that  though  it  has 
been  sometimes  disapproved  of,  no  Court,  not  even  this 
House,  would  venture  to  subvert  it.  That  proposition  may 
be  conceded ;  but  for  the  same  reason,  it  is  submitted  that 
the  principle  of  the  rule  is  not  to  be  extended.  There  are 
several  cases,  in  which,  although  the  rule  was  upheld,  the 
policy  of  it  was  questioned,  and  a  disposition  shown  rather  to 
contract  than  extend  it.  In  Wright  v.  Atkins^  (6)  the  decision 
of  Sir  W.  Grant,  that  the  devise  to  Mrs.  Atkins  "  and  her 
heirs  for  ever,  in  the  fullest  confidence  that  she  would  at 
her  death  devise  the  property  to  the  testator's  family,"  gave 
her  a  life-estate  only,  was  clearly  contrary  to  the  intention  ; 
but  that  learned  Judge  thought  he  was  bound  by  the  principle 
of  the  decisions  in  Chapman^s  Case^  (c)  Counden  v.  Gierke^  (d) 
and  Crossley  v.  Clare,  (e)  Sir  W.  Grant's  decree  was,  for 
the  same  reason,  affirmed  by  Lord  Eldon  ;  (^)  but  his  Lord- 

(a)  Mr.  K.  Parker  and  Mr.  Hodgson  also  appeared  for  some  of  those 
respondents  ;  vide  infra,  p.  544.  The  respondents  of  the  second  class  (see 
p.  525,  ante)  did  not  appear  on  the  appeal  at  all. 

(b)  17  Ves.  255.  (c)  Dyer,  333.  (d)  Hob.  83. 
(€)  Amb.  397.                    (g)  19  Ves.  299. 

[453] 


*537  CASES  IN  THB  HOUSE  OF  LORDS. 

ship,  on  granting  an  injunction  to  restrain  Mrs.  Wright  firom 
cutting  timber  on  the  estate,  said,  (a)  ^^  This  sort  of  trust  is 
generally  a  surprise  on  the  intention ;  but  it  is  too  late  to  coi^ 
rect  that.''  ^^  Conceiving  these  cases  upon  words  of  hope* 
confidence,  &c.,  to  be  generally  decided  against  the  intention, 
I  have  endeavoured  to  raise  a  distinction  in  the  defendant's 

favour,  but  cannot.  I  do  not  believe  the  testator 
*  638   intended  a  mere  trust."    Those  orders  of  •  Sir  W, 

Grant  and  Lord  Eldon  were  reversed  in  this  House ; 
and  both  Lord  Eldon  and  Lord  Redbsdale  came  to  the  con- 
clusion, after  a  great  deal  of  consideration,  that  Mrs.  Atkins 
took  an  estate  in  fee,  unimpeachable  of  waste,  (i)  In  Mer- 
edith V.  Meneage^  (c)  Lord  Chief  Baron  Richards  says,  in 
reference  to  the  words  of  Mr.  Heneage's  will,  "Do  they 
impose  a  trust  on  Mrs.  Heneage,  and  are  they  imperative  on 
her  with  respect  to  the  disposition  of  the  property;  or  do 
they  import  more  than  the  wish  of  the  testator,  &c.,  leaving 
it  to  her  own  option,  however,  to  deal  with  it  as  her  own  ?  " 
^^  But  I  hope  to  be  forgiven,  if  I  entertain  a  strong  doubt 
whether  in  many,  or  perhaps  in  most  of  the  cases,  the  con- 
struction was  not  adverse  to  the  real  intention  of  the  tes- 
tator." "  In  considering  these  cases,  it  has  always  occurred 
to  me,  that  if  I  had  myself  made  such  a  will  as  has  generally 
been  considered  imperative,  I  should  never  have  intended  it 
to  be  imperative,"  &c.  In  Sale  v.  Moore^  {d)  Sir  A.  Habt, 
V.  C,  said,  "  the  first  case  that  construed  words  of  recom- 
mendation into  a  command,  made  a  will  for  the  testator ;  for 
every  one  knows  the  distinction  between  them.  The  current 
of  decisions  has  of  late  years  been  against  converting  the 
legatee  into  a  trustee."  In  those  two  last-mentioned  cases, 
it  was  decided  that  no  trust  was  created  upon  the  words 

(a)  1  Yes.  &  B.  815,  816 ;  s.  c.  O.  Coop.  111. 

(6)  Several  passages  were  read  from  the  short-hand  writer's  notes  of 
their  speeches  on  two  appeals  to  the  House  in  1823 ;  one  against  the 
orders  before  mentioned,  the  other  against  the  order  of  Lord  Eldon  set 
out  in  the  report  in  Turner  &  Russell,  p.  164.  For  the  orders  of  the 
House  on  these  appeals,  see  55  Lords'  Journals,  pp.  580,  844. 

(o)  1  8im.  542  ;  see  pp.  550-552  ;  s.  c.  10  Price,  230 ;  see  pp.  265, 
266.  (d)  1  Sim.  540. 
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«« recommending  and  not  doubting,"  &c.,  in  the  latter ;  and 
"in  full  confidence,"  Ac,  in  the  former.    We  do 
*  not  seek  to  reverse  the  old  cases,  in  which  the  rule   *  589 
so  disapproved  of  originated,  but  only  to  show  that  the 
tendency  of  modem  decisions  is  not  to  extend,  but  to  narrow 
the  rule. 

The  question  whether  a  trust  was  raised  in  the  present 
case,  turns  on  the  construction  of  the  words  of  the  will,  re- 
gard being  had  also  to  the  situation  of  the  testator  in  respect 
to  his  family  and  property.  If  it  were  not  irregular  to  cite 
the  opinions  of  a  living  author,  as  has  been  done  on  the 
other  side,  enough  might  be  found  in  Mr.  Jarman's  notes  to 
Powell  on  Devises  to  dispose  of  this  question :  — 

[The  Lobd  Chancellor.  —  However  eminent  a  living  au* 
thor  may  be,  we  cannot  act  on  his  opinions,  but  we  attend 
to  the  authorities  to  which  he  refers  us.] 

The  doctrine  laid  down  upon  words  of  recommendation  in 
Megguon  v.  MooTe^(jii)  shows  that,  as  such  words  are  not 
necessarily  imperative,  you  must,  for  the  true  construction  of 
them,  consider  the  subject-matter,  the  situation  of  the  par- 
ties, and  what  is  the  probable  intention.  And  in  Morice  v. 
The  Bishop  of  Durham^  (V)  Lord  Eldon  said,  that  where 
primd  facie  an  absolute  interest  was  given,  and  the  question 
was  whether  precatory,  not  mandatory,  words  imposed  a 
trust  on  the  person  taking  that  interest,  it  must  be  shown 
that  the  object  and  subject  are  certain,  and  if  neither  is  cer- 
tain, the  recommendation  or  request  does  not  create  a  trust ; 
^^  for  of  necessity  the  alleged  trustee  is  to  execute  the  trust, 
and  the  property  being  so  uncertain  and  indefinite,  it  may  be 
conceived  the  testator  meant  to  leave  it  entirely  to  the  will 
and  pleasure  of  the  legatee."  "  Wherever  the  subject  to  be 
administered  as  trust  property,  and  the  objects  for  whose 
benefit  it  is  to  be  administered,  are  to  be  found  in  a 

« 

will  not  expressly  *  creating  trust,  the  indefinite  nature   *  540 
and  quantum  of  the  subject,  and  the  indefinite  nature 

(a)  2  Yes.  Jon.  682,  638.  (6)  10  Yes.  536. 
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of  the  objects,  are  always  used  by  the  Court  as  evidence  that 
the  mind  of  the  testator  was  not  to  create  a  trust ;  and  the 
difficulty  that  would  be  imposed  on  the  Court  to  say  what 
should  be  so  applied,  and  to  what  objects,  has  been  the  foun* 
dation  of  the  argimient  that  no  trust  was  intended." 

There  is  in  the  present  case  a  devise  of  property  in  fee, 
and  the  weU-known  rule  of  construction  must  prevail; 
namely,  that  where  property  is  given  absolutely  in  dear 
terms,  to  take  away  that  gift  or  cut  it  down  to  a  life-interest 
requires  terms  equally  clear  to  be  used.  Have  such  terms 
been  used  in  this  will,  or  has  it  been  shown  by  the  appellants 
that  the  testator  meant  to  cut  down  the  devise  in  fee  to  an 
estate  for  life  ?  The  House  must  be  judicially  satisfied,  &ee 
from  all  doubt,  that  the  legal  fee  was  so  cut  down,  before  it 
can  hold  it  to  be  fettered  with  a  trust.  It  should  have  ap- 
peared that  there  was  a  trust,  an  executory  trust,  before 
application  was  made  to  the  Court  to  carry  it  into  effect. 
Lord  Eldon  applied  that  principle  in  Wright  v.  Atkins^  in 
the  passage  cited  on  the  other  side ;  (a)  and  it  is  most  impor- 
tant to  notice  what  he  there  says  on  the  uncertain  description 
of  the  words  "  property  "  and  "  family,"  as  the  subject  and 
object  of  an  alleged  trust. 

It  is  quite  certain,  on  the  words  of  Mr.  Payne  Knight's 
will,  that  no  trust  was,  or  was  intended  to  be,  created  as  to 
any  part  of  his  property.  A  mere  wish  or  recommendation 
to  continue  the  property  in  his  family,  however  clearly  ex- 
pressed, would  not  create  a  trust.  The  testator  being  himself 
without  children,  and  desirous  to  constitute  a  head  of 
*  541  the  *  family,  he  wished  that  his  successors  would  con- 
tinue the  estates  in  the  family.  Did  he  wish  that  his 
successors  should  be  without  powers  of  jointuring  or  leasing? 
or  that  any  of  them,  who  might  have  daughters  and  no  sons, 
should  be  without  any  power  to  make  provision  for  them  out 
of  the  estates,  but  should  in  that  case  denude  himself  of  the 
whole  of  the  property  in  favour  of  some  remote  relation? 
It  is  beyond  all  question  that  the  testator  did  not  intend  to 
impose  on  his  successors  any  legal  obligation  to  a  strict 

(a)  Tom.  &  Rubs.  167,  16S. 
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Bettlement  of  the  property ;  he  merely  appealed  to  them  not 
to  dispose  of  it  away  from  the  family;  and  the  tying  them 
down  by  settlement,  such  as  was  proposed,  would  not  secure 
the  object  of  continuing  it  in  the  family,  inasmuch  as  the 
first  tenant  in  tail  might  get  rid  of  the  entail.  The  testator 
did  not  make  any  reference  whatsoever  to  any  settlement, 
and  in  most  cases  of  executory  trust  there  is  found  in  the 
wills  an  allusion  to  some  instrument  to  be  executed.  Wbol- 
mare  v.  Burrow8^  (a)  Ford  v.  Fowler^  (6)  Lord  Dorchester  v. 
^arl  of  Effingham,  (<?)  The  word  "  continue,"  on  which  the 
appellants  lay  some  stress,  was  used  in  Mortimer  v.  We%t^  (d) 
and  Lawless  v.  Shaw^  (e)  but  no  effect  was  given  to  it. 

But  how  can  any  settlement  be  executed  of  the  property 
devised  by  this  wiU,  which  leaves  it  quite  uncertain  what 
property  is  to  be  settled,  or  on  whom,  or  what  estate  or 
interest  the  parties  are  to  take  ?  And  where  there  is  an  un- 
certainty of  interest,  which  is  included  in  the  uncertainty  of 
objects,  it  is  impossible  to  execute  a  trust.  It  is  no  answer 
to  this  objection  to  say  that  the  Court  will  determine 
the  *  quantity  of  interest.  The  Lord  Chancellor  says,  *  542 
in  Maiim  v.  Keighley^  (^)  "  You  must  first  see  what 
interest  the  person  to  whom  the  recommendation  applies 
takes ; "  and  the  same  is  said  or  implied  in  all  the  cases  in 
which  it  was  held  that  there  was  no  trust  on  account  of  un- 
certainty as  to  the  object.  Lechmere  v.  Lavie,  (A)  Uz  parte 
Payne^  (i)  Harland  v.  Trigg^  (k)  Shaw  v.  Lawless^  (?)  and 
£arl  of  Stamford  v.  Mobart^  (m)  Henry  v.  Hancock^  (n)  Jarm. 
Pow.  on  Dev.  (o)  To  raise  an  executory  trust  on  precatory 
words,  clearness,  distinctness,  and  precision  of  description, 
both  of  object  and  of  subject,  are  essentially  necessary,  and 
uncertainty  in  any  of  these  is  fatal  to  a  trust.  Can  any 
description  of  object  be  more  vague  than  the  words,  **  family," 

(a)  1  Sun.  612.  (6)  8  Beav.  146. 

(c)  8  Beav.  180  n.  (d)  2  Sim.  282. 

(0  5  CI.  &  Fin.  129.  (g)  2  Ves.  Jun.  531. 

Qi)  1  My.  &  K.  197.  (0  2  You.  &  C.  636. 

(it)  2  Bro.  C.  C.  142.  (0  5  CI.  &  Fin.  129. 

(m)  3  Bro.  P.  C.  88.  (n)  4  Dow,  145. 
(o)   Vol.  1,  p.  863  n. 
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and  ^^  descendants,"  and  ^^  suooessors  "  ?  If  a  trustee  or  tke 
Court  is  to  execute  a  trust,  there  must  be  three  certainties ; 
what  is  to  be  settled  in  trust,  on  whom  settled,  and  in  what 
manner.  As  to  the  subject  in  this  case,  the  reason  given  by 
the  testator  for  his  recommendation  does  not  apply  to  any 
part  of  the  property  which  he  had  not  derived  from  his 
grandfather;  and  yet  the  will  makes  no  distinction.  If  a 
trust  were  created,  it  ought  to  be  confined  to  the  property 
derived  from  the  grandfather ;  and  regard  being  had  to  the 
language  and  the  nature  of  the  limitations,  it  must  be  re- 
stricted to  the  real  estate.  There  is,  at  any  rate,  no  suffi- 
cient ground  for  including  the  personal  estate,  and  especially 
the  testator's  own  personal  estate,  most  of  which  he  be- 
queathed to  the  British  Museum. 

The  testator  explained  his  views  by  his  own  con- 
*  543  duct  *  in  cutting  off  the  entail  in  his  grandfather's  es- 
tates, and  in  devising  those  estates,  together  with  part 
of  his  own  property,  to  the  persons  who  would  have  inherited 
the  grandfather's  estates.  He  exercised  a  discretion  himself, 
by  giving  away  some  parts  of  the  property  to  other  objects ; 
and  he  has  left  a  discretion  to  his  successor  expressly  as  to 
certain  points,  such  as  rewarding  old  tenants  and  servants, 
which  is  inconsistent  with  a  trust  binding  the  whole  property. 
In  giving  some  legacies,  which  he  called  reservations  bom 
the  rents,  he  expressed  confidence  in  the  integrity  and  honour 
of  his  family  to  take  no  technical  objection  to  these  gifts. 
Those  words  unquestionably  applied  to  the  small  reservations, 
and  cannot  be  construed  to  take  away  the  estates  from  the 
persons  to  whom  he  had  before  given  them.  He,  in  a  subse- 
quent part  of  the  will,  **  trusts  to  the  liberality  of  his  sno- 
cessors  to  reward  his  old  servants  and  tenants ;  and  to  their 
justice  to  continue  the  estates  in  the  male  succession."  Can 
any  one  for  a  moment  seriously  contend  that  these  latter 
words  create  a  trust?  To  whose  justice  does  he  trust?— 
the  justice  of  all  who  should  succeed  him  in  all  time,  without 
limit.  As  well  might  it  be  said  that  the  first  part  of  the  sen- 
tence created  a  trust  for  old  servants  and  tenants,  —  which  is 
not  pretended,  —  as  that  the  latter  part  raised  a  trust  for  their 
descendants.  The  appeal  to  the  liberality  and  justice  of  his 
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succeflBors  did  not  import  that  any  of  them  should  denude 
himself  of  the  property,  or  do  any  act  that  would  require  a 
suit  in  equity.  It  is  not  denied  that  the  rule  of  raising  trusts 
on  precatory  words  in  a  will  is  correctly  laid  down  in  the 
cases  of  Piersan  v.  Q-amet  and  Malim  v.  KeigKley  ;  but  these 
and  the  numerous  other  oases  which  have  been  cited  for 
the  appellants  fall  far  short  of  what  they  ask  the 
*  House  to  do,  to  grant  which  would  be  extending  *&44 
the  rule  even  beyond  the  principle  of  the  old  deci* 
sions. 
.  It  should  not  be  forgotten  (supposing  the  language  of  the 
will  to  be  imperative)  that  a  settlement  was  executed  by  Mr. 
T.  A.  Knight  by  the  deeds  of  1825,  in  conformity  with  the 
expressed  wishes  of  the  testator ;  and  if  T.  A.  Knight  the 
younger  had  lived  or  left  a  son,  the  questions  raised  in  this 
appeal  could  not  have  occurred.  In  the  event  that  has  hap* 
pened,  the  respondents,  and  not  the  appellants,  are  entitled 
under  those  deeds,  as  well  as  imder  the  will  of  T.  A.  Knight. 

\_Mr.  Kenyon  Parker  said  he  was  instructed  on  behalf  of 
Mrs.  Walpole,  one  of  the  respondents,  to  support  the  decree ; 
but  as  it  appeared  that  her  interest  was  sustained  by  the 
counsel  who  were  heard  for  other  respondents,  the  Lords 
declined  to  hear  him.] 

Mr.  Pemberton  Leigh^  in  reply.  —  The  main  argument  for 
the  respondents  is,  that  to  raise  a  trust  upon  precatory  words, 
there  must  be  such  certainty  of  subject  and  of  object,  and 
also  of  interest,  pointed  out  by  the  instrument  of  gift,  that 
the  trustee  may  be  able  to  execute  the  trust  without  the 
assistance  of  a  Court.  That  is  new  doctrine ;  such  a  degree 
of  certainty  is  inconsistent  with  the  established  rule.  Why 
should  more  certainty  of  subject  or  object  be  required  in  a 
trust  raised  by  precatory  words  than  in  direct  trusts  ?  No 
such  certainty  is  required  by  the  Courts  in  the  construction 
of  instruments.  If,  from  the  words  of  the  instrument,  it  can 
be  collected  that  the  testator  intended  to  create  a  trust,  that 
intention  will  be  carried  into  effect.    In  Jones  v.  Morley^  (a) 

(a)  12  Mod.  159. 
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Lord  Holt  says  it  is  not  necessaiy  in  declaring  a  use  in 
equity,  if  there  be  a  transmutation  of  possession,  to 

*  545    use  the  *  word  "  use ; "  any  word  by  which  the  party's 

mind  may  be  known  is  sufficient.  And  in  order  to 
create  a  trust,  all  that  is  necessary  is  to  show,  first,  that  the 
person  to  whom  the  property  is  given  is  not  to  take  the 
whole ;  or,  secondly,  that  a  beneficial  interest  in  it  is  given 
to  one  person,  with  the  ulterior  benefit  to  others.  In  none 
of  the  numerous  cases  collected  iii  Jarman's  Powell  on  De- 
vises, (a)  or  in  White's  edition  of  Roper  on  Legacies,  (b)  and 
before  referred  to,  was  there  such  certainty  required  as  the 
respondents'  counsel  allege.  The  certainty  of  subject  and  of 
object  required  to  constitute  a  trust  on  precatory  words  is 
that  degree  of  certainty  that  will  enable  the  Court  to  deter- 
mine them  as  if  the  testator  himself  had  declared  them ;  and 
that  is  the  scope  of  the  rule  as  laid  down  by  four  eminent 
Judges,  —  Sir  William  Grant,  in  Parsons  v.  Baker^  (c)  Lord 
Eldon,  in  TihUts  v.  Tibbits^  (d)  Sir  T.  Plumer,  in  Ommaney  v. 
Butcher^  (e)  and  the  present  Lord  Chancellor  of  Ireland,  in 
Phillips  V.  Eastwood.  (^)  The  respondents,  notwithstanding, 
insist  that  there  must  be  a  clear  certainty,  and  no  discretion 
left  to  the  donee.  It  is  true  no  discretion  is  to  be  left  to  him 
to  dispose  of  or  to  diminish  the  property ;  but  he  may  have  a 
discretion  to  select  the  persons,  the  objects  of  the  trust. 
Roper  on  Legacies,  (A)  Eales  v.  England^  (t)  Massey  v.  Shear- 
man^ (Ic)  Malim  v.  Keighley^  (I)  Brown  v.  Higgs,  (m)  The 
rule  to  be  collected  from  these  cases  is,  that  where  a  testator 

points  out  a  class  of  persons  out  of  whom  the  trustee 

*  546    is  to  select,  if  he  *  does  not  select,  the  trust  still  re- 

mains. The  trust  is  raised  if  it  appears  that  a  bene- 
ficial interest  is  to  go  to  the  first  donee.  Harland  v.  Trigg^  (n) 
as  explained  by  Lord  Eldon  in  Wright  v.  Atkins,  (o)    There 

(a)  Vol.  1,  p.  348  et  seq,  (h)  Vol.  1,  pp.  373,  388. 

(c)  18  Ves.  478.  Id)  19  Ves.  664. 

(«)  Turn.  &  Ross.  270.  (g)  Lloyd  &  Goold,  297. 

.     (A)  VoL  1,  p.  273  (3ded.).  (i)   Prec.  Chan.  200. 

(k)  Amb.  520.  (0   2  Ves.  Jun.  335. 

(m)  4  Ves.  708.  (n)  1  Bro.  C.  C.  142. 
(o)  G.  Coop.  122. 
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was  no  decision  in  Wright  v.  Atkins^  that  a  trust  was  not  cre- 
ated. The  decree  pronounced  at  the  Rolls,  and  afiSrmed  by 
Lord  Eldon,  (a)  declaring  a  trust  to  have  been  created  by  the 
words  of  confidence  used  by  the  testator,  was  not  shaken,  in 
that  respect,  on  the  appeal  to  this  House,  whefe  so  much 
only  of  the  judgments  below  as  declared  Mrs.  Atkins  to  have 
taken  an  estate  for  life  only  was  reversed  ;  this  House  declar- 
ing that  she  took  an  estate  in  fee,  but  that  it  was  premature 
to  decide  the  ultimate  trust  until  after  her  death.  The 
rule,  as  qualified  by  Chief  Baron  Richards  in  Meredith  v. 
Heneage^  (V)  and  which  was  taken  by  him  from  the  judgment 
of  Lord  Alvanlby  in  Mdlim  v.  Keighley^  must  govern  the 
decision  in  this  case.  The  ultimate  decision  in  Meredith  v. 
Heneage  rested  on  the  words,  ^^  free  and  unfettered,'*  added 
to  the  gift.  In  this  case  the  testator  uses  no  such  words,  but 
says :  ^^  And  I  do  hereby  constitute  and  appoint  the  person 
who  shall  inherit  my  said  estates  under  this  my  will,  my  sole 
executor  and  trustee  to  carry  the  same  and  eveiy  thing  therein 
contained  into  execution."  If  the  testator  intended  that  the 
first  donee  of  this  property  should  take  it  absolutely,  why 
should  he  call  him  a  trustee?  These  words  could  not  be 
confined  in  their  application  to  the  pecuniary  legacies  that 
immediately  precede  them ;  they  apply  expressly  to  every 
thing  contained  in  the  will.  The  words  in  this  and  other 
parts  of  the  will,  indicating  a  desire  that  the  property  should 
go  in  the  direct  male  line  to  the  descendants  of  the 
grandfather,  amount  to  a  command,  ♦according  to  ♦547 
the  rule  deduced  from  the  cases  before  referred  to. 
And  in  the  clause  bequeathing  the  articles  of  virtu  to  the 
British  Museum,  the  testator  makes  it  a  condition  that  the 
same  descendant,  the  representative  of  the  family,  should  be 
made  an  hereditary  trustee  of  the  museum,  ^^  to  be  continued 
in  perpetual  succession  to  his  next  descendant  in  the  direct 
male  line."  The  testator  having  so  indicated  his  desire,  and 
designated  the  class  of  persons  to  succeed  to  the  property, 
concludes,  trusting  to  the  justice  of  his  successors  to  exercise 
such  a  disposition  of  the  estates  as  will  continue  them  in  the 

(a)  17  Yes.  265;  10  Yes.  290.  Q>)  1  Sim.  548. 
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male  succession  of  the  family.  There  can,  from  these  clauses, 
be  no  doubt  of  the  objects  of  the  trust.  The  class  of  peraons 
who  are  to  take  is  clearly  designated ;  and  it  is  inconsistent 
with  the  will  to  dispose  of  any  part  of  the  property  in  favoiir 
of  females.  It  was  argued  that  it  could  not  be  the  testator's 
intention  to  exclude  the  daughters  of  T.  A.  Knight,  in  case 
he  should  leave  no  son ;  but,  in  fact,  they  were  passed  over 
by  the  testator,  and  they  could  not  take  any  part  of  this 
property  if  their  father  had  died  intestate :  an  executory  trust 
was  clearly  created,  and  though  the  testator  did  not  point  out, 
as  he  might  not  himself  have  known,  the  manner  of  carrying 
it  into  execution,  the  Court  will  give  effect  to  the  intention, 
by  directing  the  person  who  is  in  possession  to  be  a  trustee  to 
carry  it  into  execution. 

September  4,  1844. 

Thb  Lord  Chancellor.  —  The  question  in  this  appeal, 
which  was  argued  before  your  Lordships  in  the  last  ses- 
sion, arose  upon  the  will  of  the  late  Richard  Payne  Knight 
He  had  succeeded  to  a  large  real  estate  and  to  considerable 
personal  property  under  the  will  of  his  grandfEtther 
*  548  Richard  Knight.  These,  with  other  real  *  estates  and 
other  personal  property,  he  bequeathed  ^^  to  his  brother 
Thomas  Andrew  Knight,  should  he  be  living  at  the  time  of 
his,  the  testator's,  decease,  and  if  not,  to  his  son  Thomas 
Andrew  Knight  the  younger ;  and  in  case  he  should  die  be- 
fore the  testator,  to  his  eldest  son,  or  next  descendant  in  the 
direct  male  line ;  and  in  case  he  should  leave  no  such  de- 
scendant in  the  direct  male  line,  then  to  the  next  male  issue 
of  the  testator's  said  brother,  and  his  next  descendant  in  the 
direct  male  line ;  but,"  he  adds,  ^'  in  case  no  such  issue  or 
descendant  of  my  said  brother  or  nephew  shall  be  living  at 
the  time  of  my  decease,  to  the  next  descendant,  in  the  direct 
male  line,  of  my  late  grandfather  Richard  Knight,  of  Down* 
ton,  according  to  the  purport  of  his  will,  under  which  I  have 
inherited  these  estates,  which  his  industry  and  abilities  had 
acqtdred,  and  of  which  he  had,  therefore,  the  best  right  to 
dispose."    This  property  so  bequeathed  was  given  in  fee. 

The  will,  in  a  subsequent  part  of  it»  contained  this  claose : 
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^^I  trust  to  the  liberality  of  mj  successors  to  reward  any 
others  of  my  old  servants  and  tenants,  according  to  their 
deserts  ;  and  to  their  justice,  in  continuing  the  estates  in  the 
male  succession,  according  to  the  will  of  the  founder  of  the 
feunily,  my  above-named  grandfather,  Richard  Knight." 

The  question  is  whether  by  the  words,  ^*  I  trust  to  the  jus* 
tice  of  my  successors,  in  continuing  the  estates  in  the  male 
succession,"  &c.,  a  trust  was  created ;  or  whether  the  testator 
intended  to  leave  a  discretion  in  the  persons  whom  he  calls 
his  successors,  with  respect  to  the  disposal  of  their  property. 
The  law  upon  questions  of  this  nature  is  well  laid  down  by 
Lord  Alvanley  in  Malim  v.  Keighley :  (a)  "  Wher^ 
ever,"  *he  says,  **any  person  gives  property,  and  *649 
points  out  the  object,  the  property,  and  the  way  in 
which  it  shall  go,  that  does  create  a  trust,  unless  he  shows 
clearly  that  his  desire  expressed  is  to  be  controlled  by  the 
party,  and  that  he  shall  have  an  option  to  defeat  it." 

I  have  shared  the  doubt  expressed  by  the  Master  of  the 
Bolls  in  his  judgment  in  this  case ;  (i)  but  I  have  come  to 
the  conclusion,  upon  considering  the  whole  of  the  will,  that 
the  testator  had  no  intention  to  create  a  trust ;  that  no  trust 
has  in  fact  been  created ;  and  that  it  was  in  the  discretion  of 
the  devisee,  Thomas  Andrew  Knight,  to  dispose  of  the  prop- 
erty as  he  should  think  proper.  I  do  not  think  that  the  tes- 
tator intended  to  control  his  successors  in  the  disposal  of  the 
property,  but  to  leave  the  whole  to  their  discretion.  In  the 
very  clause  in  question,  the  testator  '^  trusts  to  the  liberality 
of  his  successors  to  reward  any  others  of  his  old  servants  and 
tenants,  according  to  their  deserts."  This,  it  is  clear,  does 
not  raise  a  trust ;  it  creates  no  legal  obligation ;  and  when 
the  testator,  therefore,  goes  on  and  expresses  his  trust  in 
«« their  justice,  in  continuing  the  estates  in  the  male  succes- 
sion, according  to  the  will  of  the  founder  of  the  family,"  it 
would  be  difficult  to  suppose  that  he  intended  to  create  a 
different  description  of  obligation.  He  had  himself  suffered 
a  recovery  of  the  estate  to  which  he  had  succeeded  under  the 
will  of  his  grandfather,  and  thereby  converted  the  entail  into 

(a)  2  Yet.  Jan.  886.  (6)  8  Beov.  175  et  *eq. 
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an  estate  in  fee-simple.  By  his  will  he  disposed  of  this  to 
the  nearest  male  descendant  of  his  grandfather,  who  should 
be  living  at  his  own  death.  He  then  gave  him  the 
*  660  power  of  acting  as  he  himself  had  *  done  in  further- 
ance of  his  grandfather's  view ;  and  he  might,  and 
probably  did,  suppose  that  this  mode  of  disposing  of  the  prop- 
erty would  be  more  effectual  for  that  purpose  than  any  spe- 
cial limitation  of  it  that  the  law  would  permit. 

Another  observation  arising  out  of  the  clause  is,  that  it  is 
not  confined  to  his  immediate  successors,  but  is  without  limit: 
as  he  must  have  known  that  such  an  injunction  could  not  be 
imperative  on  his  successors  generally,  he  must,  I  think,  have 
meant  it  as  a  mere  suggestion,  applicable  in  the  same  way  to 
his  immediate  as  to  his  more  remote  successors,  and  not  in- 
tending thereby  to  fetter  their  discretion  as  to  the  disposal  of 
the  property. 

Another  argmnent  in  support  of  this  view  arises  out  of  the 
language  of  the  clause  as  to  the  property  to  which  it  refers. 
It  is  not  clear  to  what  it  applies.  By  the  use  of  the  word 
'^  continuing,"  it  would  seem  to  be  confined  to  the  estates 
which  the  testator  took  from  his  grandfather ;  but  this  is  by 
no  means  clear.  It  is  doubtful,  too,  whether  it  includes  the 
personal  as  well  as  the  real  estate.  This  vagueness  is  not 
inconsistent  with  the  intention  that  eveiy  thing  should  be 
left  to  the  discretion  of  the  successors,  but  is  not  easily  re- 
concilable with  the  intention  of  imposing  a  positive  obliga- 
tion upon  them. 

This  obscurity,  as  to  the  property  to  which  the  clause  was 
intended  to  apply,  and  the  circumstance  that  an  indefinite 
portion  of  the  personal  estate  was  subject  to  be  disposed  of 
according  to  the  liberality  of  his  successors,  raise  another 
difficulty  in  the  way  of  considering  this  "as  an  imperative 
trust. 

Then  as  to  the  nature  of  the  estate  to  be  taken  in  the  prop- 
erty, supposing  the  property  itself  to  be  sufficiently 
*  661    ascertained,  what  is  there  to  guide  the  Court  *  in  de- 
termining it  ?    The  testator  has  said  nothing  upon  the 
subject.     This  affords  a  further  reason  against  the  supposi- 
tion that  the  testator  intended   to  impose  an  imperative 
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obligation  on  his  successors  as  to  the  settlement  of  the 
property. 

Referring  then  to  the  rule  stated  by  the  learned  Judge 
(Lord  Alvanlbt)  to  whom  I  have  referred,  there  is,  I  think, 
too  much  uncertainty  in  this  disposition  to  admit  of  a  trust 
being  raised  in  the  devise  with  respect  to  any  part  of  the 
property  in  question ;  and  considering  the  terms  that  the  tes- 
tator has  used,  in  connection  with  the  other  circimistances  to 
which  I  have  adverted,  I  am  persuaded  he  had  no  intention 
to  do  so.  I  recommend  your  Lordships,  therefore,  to  a£Srm 
this  judgment. 

LoBD  Brougham.  —  I  heard  the  argument  in  this  case,  and 
I  take  the  same  view  of  it  as  that  which  has  been  expressed 
by  my  noble  and  learned  friend.  With  respect  to  the  preca- 
tory words,  I  had  some  doubt  at  first,  but  on  further  looking 
into  the  case  {hese  doubts  have  been  removed ;  and  on  the 
whole  I  agree  with  my  noble  and  learned  friend  in  thinking 
that  this  judgment  ought  to  be  afiBrmed. 

Lord  Cottenham. —  I  concur  in  thinking  that  the  decree  in 
this  case  ought  to  be  affirmed.  I  adopt  the  rule  as  laid  down 
by  Lord  Alvanlet  in  McUim  v.  Keighley^  and  I  think  this 
case  comes  within  the  exception  he  there  lays  down :  his 
words  are  thus  reported:  "Wherever  a  person  gives  prop- 
erty, and  points  out  the  object,  the  property,  and  the  way  in 
which  it  shall  go,  that  creates  a  trust,  unless  he  shows  clearly 
that  his  desire  expressed  is  to  be  controlled  by  the 
party,  and  that  he  is  to  have  an  option  to  defeat  *  it."  *  552 
"  If  a  testator  shows  his  desire  that  a  thing  shall  be 
done,  unless  there  are  plain  express  words  or  necessary  im- 
plication that  he  does  not  mean  to  take  away  the  discretion, 
but  intends  to  leave  it  to  be  defeated,  the  party  shall  be  con- 
sidered as  acting  under  a  trust."  (a) 

I  will  not  consider  whether  the  testator  has  sufficiently  de- 
scribed the  property,  or  expressed  the  way  in  which  it  should 


(a)  2  Yes.  Jun.  835. 
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go ;  because,  assuming  that  he  has  done  so,  I  think  there  is 
sufficient  upon  the  face  of  this  will  to  show  that  he  did  not 
intend  to  take  away  from  the  devisee  the  discretion  of  defeat- 
ing the  devise  he  expressed.  Having  by  his  will  expressed 
his  sense  of  the  justice  of  continuing  the  estate  in  the  male 
succession,  according  to  the  will  of  his  grandfiather,  it  must 
be  assumed  that  he  conceived  the  obligation  to  be  binding  on 
himself;  and  how  did  he  perform  this  duty?  He  had  a 
brother,  and  that  brother  had  a  son  at  the  time  he  made  his 
will :  but  so  far  from  himself  limiting  the  succession  of  the 
estates  according  to  the  will  of  his  grandfather,  he  gives  abso- 
lute estates  to  his  brother,  and  to  his  brother's  son,  but  only 
in  the  event  of  his  brother  not  being  aUve  at  the  time  of  his 
own  death;  and  he  makes  provision  in  terms  for  the  next 
descendant  in  the  male  line  of  his  grandfather,  only  in  the 
event  of  there  being  no  issue  male  of  his  brother  at  the  time 
of  his  own  death.  Such  next  descendant,  in  the  direct  male 
line,  of  his  grandfather  was  to  take  according  to  the  purport  of 
his  (the  grandfather's)  will ;  but  there  was  no  such  direction 
as  to  his  brother  or  his  brother's  sons.  He,  no  doubt,  assumed 
that  the  sons  of  his  brother  and  their  issue  male  would 
*  668  in  due  succession  enjoy  the  property ;  but  •  not  doubt- 
ing but  that  such  would  be  the  case,  he  took  no  means 
to  secure  it,  unless  the  provision  at  the  close  of  his  will  had 
that  effect ;  and  if  it  had,  all  would  have  taken  immediate 
interests  in  remainder  under  the  will,  and  not  absolute  inter- 
ests, such  as  he  gave  to  his  brother  and  his  brother's  son  in 
certain  events. 

It  is  an  observation  incident  to  all  trusts  created  by  preca- 
tory words,  that  the  testator  might,  if  he  had  intended,  have 
created  an  express  trust ;  but  there  is  a  peculiarity  in  this 
case  which  seems  to  give  peculiar  force  to  that  observation : 
the  testator  must  have  been  aware  of  his  own  legal  power 
over  the  property,  obtained  by  his  own  act  (the  recovery  he 
had  suffered),  but  he  felt  bound  by  a  moral  obligation  to  give 
effect  to  the  supposed  wishes  of  his  grandfather.  To  effect 
that  he  must  have  intended  either  to  subject  his  successors  to 
the  same  moral  obligation  and  so  to  effect  his  object  through 
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their  acts,  or  to  secure  it  by  his  own.  The  proYisions  of  his 
will  are  precisely  calculated  for  the  first  purpose,  but  are  in- 
applicable to  the  second.  An  act  which  is  to  depend  upon 
the  sense  of  justice  of  another  must  be  discretionary  in  the 
person  from  whom  it  is  to  proceed.  In  ordinary  cases  the 
testator  must  be  supposed  either  to  have  considered  his  rec- 
ommendation  aB  equivalent  to  a  command,  or  as  imposing  a 
condition  upon  the  gift ;  both  of  which  exclude  the  idea  of 
discretion,  which  is  in  the  present  case  necessarily  implied. 

This  construction  is,  I  think,  strengthened  by  the  clause 
which  relates  to  the  donation  be  gave  to  the  poor  and  others 
out  of  his  estate ;  he  intended  that  those  directions  should  be 
imperative,  and  with  this  view  he  declared  "  that  the  person 
who  should  inherit  his  estates  under  his  will  should  be 
his  sole  executor  *  and  trustee,  to  carry  the  same  and  *  554 
every  thing  contained  therein  duly  into  execution." 
But  apprehending  that  there  might  be  some  technical  inaccu- 
racies fatal  to  the  legal  validity  of  these  gifts,  he  in  that  case 
expresses  his  ^^  confidence  in  the  approved  honour  and  integ- 
rity of  his  family  to  take  no  advantage  of  any  such  technical 
inaccuracy,  but  to  admit  all  the  comparatively  small  reserva- 
tions he  had  made  out  of  so  large  a  property,  according  to  the 
plain  and  obvious  meaning  of  his  words  ;  "  terms  very  similar 
to  those  by  which  he  expresses  his  wishes  as  to  the  line  of 
succession  to  his  estates,  but  very  different  from  those  in 
which  he  gives  directions  which  he  intended  to  be  impera- 
tive. 

I  think,  for  these  reasons,  that  the  testator  contemplated, 
and,  in  the  words  of  Lord  Alvanlet,  intended  that  the  desire 
he  expressed  should  be  subject  to  the  control  of  those  who 
might  succeed  to  his  estates,  and  liable  to  be  defeated  at  their 
discretion  and  option ;  a|id  consequently  that  the  judgment 
of  Lord  Langdale  was  right,  and  ought  to  be  affirmed. 

Lord  Campbell.  —  Having  been  counsel  in  this  case,  I  have 
regarded  my  own  opinion  upon  it  with  a  good  deal  of  distrust, 
although  that  opinion  was  very  strongly  in  favour  of  the  de- 
cree ;  but  now,  having  heard  the  opinions  of  the  noble  and 
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learned  Lords  who  have  preceded  me,  I  have  no  hesitation  in 
saying  that  I  do  not  entertain  the  smallest  doubt  that  the 
decree  was  right ;  feeling  strongly  that  the  testator  had  not 
the  remotest  notion  that  there  was  to  be  any  resort  to  a 
Court  of  Justice  to  keep  the  estate  in  the  fiamily,  but  that 
those  precatory  words  were  considered  by  him  as  intimating 

what  he  desired  that  the  settlement  should  be.  I  can 
*  555    hardly  say  that  that  is  *  a  strict  settlement,  because 

that  is  not  at  all  the  model  on  which  such  a  settlement 
should  be  framed.  It  has  caused  great  confusion  in  this  pa> 
ticular  case,  and  might  tend,  I  think,  to  unsettle  the  law  upon 
the  subject.  I  therefore  heartily  concur  in  the  motion,  that 
the  judgment  be  affirmed. 

The  Lobd  Chancellob.  —  I  think  the  costs  are  proyided 
for  by  the  will. 

Mr.  Humphry.  —  The  doubt  expressed  by  Lord  Langdale 
arose  upon  the  terms  of  the  will ;  (a)  and  in  such  drcmn- 
stances  the  costs  of  litigation  should  be  paid  out  of  the  prop- 
erty. 

The  Lord  Chancellob.  —  Is  there  not  a  provision  in  the 
will  for  the  costs,  in  case  it  should  come  to  the  House  of 
Lords  ? 

Mr.  Hodgson.  —  That  is  in  the  will  of  Thomas  Andrew 
Knight.     Hitherto  each  party  has  paid  his  own  costs. 

The  Lord  Chancellor.  —  Lord  Langdale  expresses  great 
doubt.    It  is  a  question  arising  on  the  will. 

Lord  Campbell.  —  Where  a  will  is  so  worded  as  to  render 
litigation  almost  inevitable,  it  is  hard  that  parties  should  be 
involved  in  it  at  their  own  costs. 

Lord  Brougham.  —  The  rule  in  the  Court  of  Chancery  is, 

(a)  8  Beav.  176  el  $eq. 
[468] 


BTRON  V.   COOPER.  *  665 

that  where  the  will  raises  a  doubt,  you  make  the  estate  pay 
the  costs  of  the  litigation.^  The  question  arose  out  of  the 
will  in  this  case. 

The  decree  was  accordingly  affirmed,  and  the  appeal  dis- 
missed* 


•BYRON  V.  COOPER.  *666 

1844. 

John   Byron,    John    Blades,  John  Cross, 
Joseph  Coulam,  Robert  Chatterton,  Rob- 
EBT    Dawson,    William    Teal    Welpitt,  f  ^^^^"^^^*' 
Thomas  Grantham  and  Charles  Hill 

The  Rev.  Thomas  Lovick  Cooper,  Clerk    .    Bespondent. 

Tithes.    StattUe.    Pleading.    Modus.    Practice. 

A  bill  for  an  account  of  tithes  was  filed  against  five  defendants,  before 
the  expiration  of  the  time  limited  by  the  Act  2  &  3  Will.  4,  c.  100, 
§  8;  and,  after  the  expiration  of  that  time,  was  amended  under  orders 
of  the  Court,  and  four  other  persons  were  introduced  as  defendants. 

Htld^  that  the  suit,  as  against  these  latter  defendants,  must  be  taken  to 
have  commenced  at  the  date  at  which  they  were  actually  introduced 
into  the  bill;  that  they  could  not,  by  relation  backwards,  be  treated  as 
defendants  to  the  original  bill ;  and  that  they  were  consequently  entitled 
to  the  protection  of  the  provisions  of  the  statute. 

A  decree  against  these  defendants  for  an  account,  made  in  the  Court 
below,  was  therefore  reversed  in  this  House  ;  and  the  bill,  as  to  them, 
ordered  to  be  dismissed,  with  costs  here  and  in  the  Court  below. 

In  a  bill  for  tithes,  the  defendants  set  up  a  modus  for  outners  (persons 
dwelling  out  of  the  parish,  but  holding  lands  within  it)  to  pay  4</.  per 
acre  for  all  ancient  pasture-land. 

Held^  that  such  modus  was  good  in  law. 

The  validity  of  this  modus  having  been  established,  the  rector  was  allowed 


^  Bowditch  V.  Soltyk,  99  Mass.  136,  141 ;  Sawyer  v.  Baldwin,  20  Pick. 
888,  389;  Rogers  v.  Ross,  4  John.  Ch.  608;  Irving  v.  De  Kay,  9  Paige,  94 ; 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1426,  1427. 
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to  take  an  issue  to  try  whether  it  applied  to  ancient  pasture-lands 
which,  after  being  meadowed  or  ploughed  up  within  the  time  of  legal 
memory,  were  reconverted  to  pasture :  and  the  House  reserved  costs 
and  further  directions  till  such  issue  should  have  been  determined. 

February  20;  March  1,  8,  28,  29;  September  4, 1844. 

The  respondent  was  the  rector  of  the  parish  of  Mablethorpe 
St.  Mary  cum  Staine  (the  two  parishes  having  been  united 
about  the  year  1658),  in  the  county  of  Lincoln.  The  appel- 
lants were  occupiers  of  lands  within  that  parish.  The 
*  557  respondent  claimed  *  tithes  in  respect  of  those  lands. 
The  appellants  set  up  a  claim  of  exemption  from  the 
payment  of  tithes  in  respect  of  such  lands,  and  insisted  on  an 
alleged  modus  or  customary  payment,  as  the  ground  of  such 
exemption. 

On  the  5th  ^August,  1833,  the  respondent  exhibited  his 
original  bill  of  complaint  against  Byron,  Blades,  Cross, 
Coulam,  and  Chatterton,  in  the  Court  of  Exchequer ;  which 
bill  was  afterwards  amended  by  two  several  orders,  dated  3d 
of  November,  1834,  and  7th  March,  1836,  under  the  former 
of  which  the  other  appellants,  Dawson,  Welfitt,  Grantham, 
and  Hill,  were  made  defendants.  The  bill,  as  amended, 
stated  (among  other  things)  that  the  respondent  was  the 
rector  of  the  parish ;  and  the  appellants  held  and  occupied 
certain  pieces  of  pasture-land,  situate  within  that  part  of  the 
parish  called  Mablethorpe  St.  Mary,  upon  which  they  had 
fed  and  depastured  divers  cows,  sheep,  mares,  and  sows, 
which  had  produced  increase,  &;c. ;  and  had  also  depastured 
barren  cattle  there  for  agistment,  and  that  they  ought  to 
have  set  out  the  tithable  matters  so  arising,  but  had  unlaw- 
fully subtracted  the  same.  And  the  bill — after  stating  that 
the  appellants  pretended  that  such  pieces  of  pasture-land 
were  and  had  been  exempt  from  the  payment  of  such  tithes, 
by  reason  that  there  was,  within  that  part  of  the  parish 
known  as  Mablethorpe  St.  Maiy,  an  ancient  custom,  that  if 
any  person  dwelling  out  of  the  parish  of  Mablethorpe  St 
Mary  occupied  or  took  to  farm  any  pasture  ground  being 
ancient  pasture  lying  within  such  part  of  the  parish,  he 
should  pay  to  the  rector  for  the  time  being,  upon  the  1st  day 
of  August  in  every  year,  the  sum  of  4c2.  per  acre  for  eveij 
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acre  of  such  ancient  pasture,  and  so  in  proportion  for  a 
greater  or  less  quantity ;    and  that    the   appellants 
alleged  that  *  they  were  outners  dwelling  out  of  such   *  558 
parish ;  that  the  several  closes  of  land  in  their  re- 
spective occupation  were  ancient  pasture-lands ;  and  that  they 
were  not  liable  to  pay  or  render  the  tithes  of  such  pasture- 
lands,  but  were  only  bound  to  pay  according  to  such  alleged 
custom  —  charged  that  there  was  not,  in  fact,  any  such  custom 
or  usage,  and  that  if  any  such  alleged  custom  had  prevailed 
for  any  length  of  time,  the  same  was  not  an  immemorial  pay- 
ment, and  had  not  continually  prevailed  ;  that  all  such  pieces 
of  land  occupied  by  the  appellants,  if  they  ever  were,  in  fact, 
ancient  pasture,  had  ceased  so  to  be,  inasmuch  as  all  the 
same  had  been  from  time  to  time  by  the  appellants,  as  by 
former  occupiers  thereof  who  preceded  them,  actually  con- 
verted from  pasture,  and   broken  and   ploughed  up,  and 
converted  into  tillage,  and  meadowed,  and  actually  produced 
crops  of  grain,  &c.,  by  cultivation,  for  such  crops  tithes  in 
kind  had  been  rendered  or  paid  for  to  the  rectors  of  the 
rectory  for  the  time  being,  save  and  except  when  wrongfully 
withholden;  and  that  such  pieces  of  land  had  been  subse- 
quently laid  down  and  converted  into  pasture  again,  and 
thereby  became  and  answered  the  description  of,  and  were 
in  fact  called  or  known  by,  the  name  or  description  of  *'  new 
converted  lands,"  or  "  converted  lands,"  and  the  same  were 
not  in  fact,  and  did  not  in  any  manner  answer  the  descrip- 
tion of  ancient  pasture-lands. 

The  biU  then  went  on  to  allege  matters  as  evidence  of 
these  charges,  and  prayed  for  an  account  and  for  payment 
of  the  tithes. 

The  appellants  put  in  answers  which,  in  substance,  (a) 
admitted  their  occupation  of  the  lands  in  question ; 
then  set  up  the  customary  payment  or  modus  *  al-   *  559 
ready  stated ;  and  further  alleged,  that  if  any  part  of 
the  ancient  pasture-lands  of  the  parish,  which  were  well  known 
and  easily  designated  by  all  persons  acquainted  with  the 

(a)  Fully  set  out  in  the  report  of  the  case  in  the  Court  of  Exchequer, 
8  You.  &  Col.  467  et  aeq. 
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parish,  was  ploughed  or  meadowed,  it  paid  tithe ;  but  that 
when  restored  to  pasture,  it  was  entitled  to  the  benefit  of 
the  modus.  The  answers  further  alleged  payments  made 
according  to  this  modiLS  for  a  period  of  above  sixty  years, 
namely,  from  1760,  when  a  person  named  Gage  was  rector, 
and  afterwards  to  his  successors,  Elliott  and  Jones ;  and 
then  stated  a  tender  to  the  plaintiff  of  the  sums  due  upon 
the  calculation  of  the  modvs^  up  to  old  Lammas-day,  1881. 

The  cause  being  at  issue,  many  witnesses  were  examined 
for  the  appellants,  and  proved  payments  under  this  modus 
for  above  sixty  years  before  the  commencement  of  this  suit, 
and  much  documentary  evidence  was  produced  on  both  sides. 
Among  the  documents  was  a  terrier  of  the  date  of  1703, 
signed  by  Mr.  Heneage,  the  then  incumbent,  who,  in  describ- 
ing the  revenues  of  the  living,  mentioned  the  modus  now  set 
up,  and  used  these  expressions :  ^'  and  from  outners  only,  4d. 
an  acre  for  old  land  to  be  paid  upon  Lammas-day ;  but  in 
case  of  non-payment,  tithe  in  kind  as  inhabitants."  The  re- 
spondent, among  other  evidence,  produced  the  records  of  six 
suits  formerly  instituted  in  the  Court  Of  Exchequer;  and 
the  depositions  of  the  witnesses  therein  were  given  in  evi- 
dence on  his  part. 

The  following  is  a  summaiy  of  the  proceedings  in  these 
suits:  — 

.  16  C.  2  (1664),  Charles  Asfordby,  the  rector,  filed  his  bill 
against  Fitzwilliam  Purley  and  others,  for  tithes  of  lands 
occupied  by  them  within  the  parish.  They  set  up  the  modus 
of  ^d.  per  acre  of  ancient  pasture-land  occupied  by  outners. 
The  tithes  of  such  lands  in  the  hands  of  inhabitants 
*  660  were  proved  to  be  *  12d.  an  acre.  The  suit  was  aban- 
doned by  the  rector,  and  he  paid  Purley  102.  for  costs. 

1676,  Arfordby  v.  Newcomen.  —  By  decree  of  19th  Febru- 
ary, 1676,  it  was  ordered  that  the  defendant  should  pay  id. 
per  acre  for  ancient  pasture,  and  12<2.  per  acre  for  new  con- 
verted land ;  and  it  was  referred  to  the  Master  to  say  what 
portions  of  the  lands  occupied  by  the  defendant  fell  under 
this  description. 

In  June,  1678,  another  decree  was  made  in  the  same  cause, 
for  an  issue  to  decide  two  questions :  first,  the  existence  of 
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the  custom ;  secondly,  the  quantity  and  description  of  the 
lands  held  by  the  defendant  within  the  parish.  The  jury 
found  for  the  custom.  In  May,  1679,  a  decree  was  made  in 
complete  conformity  with  this  finding. 

In  Michaelmas  term,  1678,  there  was  a  suit  by  the  same 
rector  against  Nicholas  and  Thomas  Newcomen.  The  same 
modus  was  set  up  in  defence.  A  case  was  stated  for  the 
Court  on  the  legality  of  the  modus^  which  was  set  up  to  be  a 
modus  of  4d.  an  acre  for  all  ancient  pasture,  and  of  12d.  an 
acre  for  all  new  converted  ground.  The  Court  in  January, 
1681,  declared  this  modus  to  be  unreasonable  and  bad. 

In  HUary,  1687,  Senhouse  Clazton,  the  succeeding  rector, 
filed  a  bill  against  Langton.  This  was  a  suit  to  contest  'the 
validity  of  the  modus  of  4<2.  on  account  of  pasture-land; 
that  being  the  only  modus  set  up  in  this  suit.  The  decree 
in  the  last  case  was  relied  on  by  the  plaintifiTs  coimsel,  in 
answer  to  the  alleged  modus  ;  but  the  counsel  for  the  defend- 
ant set  up  the  decrees  in  the  other  causes ;  and  in  Michael- 
mas, 1690,  a  decree  was  made  dismissing  the  rector's  bill 
with  costs,  on  the  ground  that  the  custom  was  a  good  custom. 

In  Michaelmas  term,  1802,  Mr.  Elliott,  the  then  rector,  filed 
his  bill  i^ainst  Holden  and  others,  some  of  whom  were 
inhabitants  of  the  parish,  and  some  *  were  outners,  *  561 
for  the  tithes  of  the  lands  held  by  them.  Holden, 
who  was  an  inhabitant,  alleged  a  custom  to  pay  the  rector 
12<2.  an  acre  in  lieu  of  all  tithes  of  agistment.  Hay  and 
Paul,  two  other  of  the  defendants,  who  were  outners,  alleged 
a  custom  for  foreigners  or  outners,  being  the  occupiers  of  the 
particular  lands  then  in  their  occupation,  to  pay  the  rector 
4<2.  an  acre  in  lieu  of  all  tithes  of  agistment  for  such  lands. 
And  Hay  further  alleged  a  custom  to  pay  (in  this  answer  the 
lands  were  not  described  as  ancient  pasture-lands)  in  respect 
of  11  acres  of  fen-meadow,  then  in  his  occupation,  the  sum 
of  2d.  per  acre  in  lieu  of  all  tithes  arising  thereon.  Roberts, 
another  defendant,  who  was  an  inhabitant,  alleged  a  custom 
to  pay  12d.  for  each  acre  of  pasture-land,  in  lieu  of  tithes  of. 
agistment  on  the  same ;  and  a  custom  to  pay  2(2.  an  acre  for 
each  acre  of  fen  meadow  in  lieu  of  the  tithes  of  hay,  &c. 
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The  decree  of  the  Court  was  against  all  the  modiue*  thus 
pleaded. 

In  Trinity  term,  1812,  the  same  plainti£F  filed  his  biU  against 
Holland,  Mountain,  Coulam,  Welfitt,  Walesby,  Hudson,  and 
Bellamy,  all  of  whom  were  outners  and  occupiers  of  land 
within  the  parish  of  *Mablethorpe  St.  Mary,  for  an  account  of 
tithes  in  kind.  They  pleaded  that  there  was  a  custom  for 
outners  who  occupied  ancient  pasture  ground  within  the  said 
parish  to  pay  the  sum  of  Ad.  an  acre  for  eveiy  acre  of  such 
ancient  ground,  as  a  modus  in  lieu  and  satisfaction  of  all 
tithes  thereof.  The  defendants  also  pleaded  a  modus  of  -M. 
an  acre  for  the  fen  meadow,  of  which  they  were  occupiers, 
within  the  parish  ;  and  they  pleaded  another  modus  as  to  the 
lands  which  they  occupied  in  the  parish  of  Staine.  In  1815, 
a  decree  for  an  account  was  made  as  to  the  alleged 
*  662  modus  for  fen-meadow  in  Mablethorpe  St  Maiy  ^and 
in  Staine ;  but  as  to  the  mod-us  on  the  ancient  psistore- 
land  in  Mablethorpe  St.  Mary,  an  issue  was  directed. 

After  this  issue  had  been  directed,  Mr.  Elliott  and  bis 
solicitor,  Mr.  Hamilton,  went  over  the  parish  and  examined 
many  old  persons,  and  made  other  inquiries,  and  laid  the 
result  of  these  investigations  before  Mr.  (afterwards  Mr. 
Justice)  Taunton.  In  consequence  of  the  opinion  given  by 
that  eminent  person,  Mr.  Elliott  afterwards  abandoned  the 
issue ;  and,  during  the  remainder  of  his  incumbency,  accepted 
the  4(2.  per  acre  as  a  modus  pajrment  on  all  the  ancient  pas- 
ture-lands. 

Mr.  Elliott  died  in  1824,  and  was  succeeded  by  Mr.  Jones. 

The  circumstances  of  the  induction  of  Mr.  Jones  and  of 
his  tenure  of  the  rectory  were  thus  set  forth  in  the  appel* 
lants'  answers,  and  were  established  by  evidence.  They 
stated  that  in  the  year  1824  Mr.  Jones,  the  rector  imme- 
diately preceding  the  plaintifiP,  was  inducted,  on  the  presen- 
tation of  Colonel  Waters,  to  the  living  of  Mablethorpe  St 
Mary,  and  that  in  the  succeeding  year  he  was  inducted  to 
the  living  of  Lewisham,  in  Kent ;  and  that  some  time  after- 
wards Colonel  Waters  offered  the  advowson  and  next  pre- 
sentation of  Mablethorpe  St.  Mary  for  sale,  and  the  plaintiff, 
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in  the  year  1829,  commenced  a  treaty  for  the  purchase  thereof, 
and  that  thereupon  Mr.  Jones  offered  to  resign  the  said  living 
of  Mablethorpe  St.  Mary  in  favour  of  the  plaintiff,  but  the 
bishop  of  the  diocese  refused  to  accept  such  resignation,  or  to 
recognize  the  transaction ;  that  in  the  course  of  that  year  it 
was  discovered  that  the  living  of  MablBthorpe  St.  Mary  was 
rendered  void  from  the  time  of  Mr.  Jones's  induction  to 
Lewisham  in  1825,  and  that,  in  consequence,  the  presenta- 
tion to  the  rectory  of  Mablethorpe  St.  Mary  had  lapsed 
to  the  Crown ;.  that,  *  upon  this  discovery,  the  com-  *663 
pletion  of  the  purchase  of  the  rectoiy  was  suspended, 
and  an  application  was  made  to  the  Lord  Chancellor  to  pre- 
sent the  plaintiff  to  the  living  of  Mablethorpe  St.  Maiy,  and 
he  was  inducted  into  it  in  the  month  of  February,  1831. 
And  the  appellants  said  that  the  plaintiff  was  so  instituted 
to  this  rectory  without  the  knowledge  of  Mr.  Jones,  who 
from  the  time  of  his  induction  in  1824  up  to  April,  1830, 
received  the  tithes  and  other  profits  of  the  said  living,  and  in 
particular  the  modus  of  4td.  per  acre  for  the  ancient  pasture- 
land  ;  and  that  the  plaintiff,  being  instituted  and  inducted  as 
aforesaid  into  the  rectory  in  February,  1831,  demanded  and 
received  of  the  said  Mr.  Jones  the  sum  of  681Z.  as  the  value 
or  compensation  for  the  tithes  and  the  modus  so  received  by 
Mr.  Jones  for  five  years  previously  and  up  to  Michaelmas, 
1830,  and  then  executed  a  release  for  the  same  ;  and  in  man- 
ner aforesaid  the  plaintiff  had  up  to  that  time  received  and 
taken  the  moduB  or  customary  payment ;  and  the  appellants 
said  that  under  these  circumstances  they  believed  that  it  was 
the  fact  that  Mr.  Jones  had,  by  the  acceptance  of  the  rectory 
of  Lewisham,  actually  vacated  the  rectory  of  Mablethorpe 
St.  Mar}'^  but  that  he  was  not  aware  thereof,  during  any 
part  of  the  time  that  he  received  the  tithes  and  accepted  the 
modus.  And  they  alleged  that  the  modus  had  been  received 
by  all  former  rectors  of  the  rectory,  and  that  the  last  occasion 
of  the  receipt  thereof,  previously  to  the  time  of  Hugh  Jones, 
was  in  the  year  in  which  William  Elliott  died,  namely,  1824. 
To  the  answers  were  annexed  schedules,  setting  forth  the 
quantities  and  descriptions  of  the  lands  in  the  parish  held  by 
the  appellants. 
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On  the  9th  of  April,  1889,  the  cause  came  on  to  be 
heard  before  Lord  Abingeb,  Lord  Chief  Baron,  and 

*  564   *  was  argued  on  that  day  and  on  several  subsequent 

days ;  and  on  the  4th  of  July,  1839,  a  decree  was  pro- 
nounced therein,  whereby  an  account  was  ordered  to  be  taken 
of  what  was  due  from  the  several  defendants  respectively  to 
the  respondent,  in  respect  of  all  and  every  the  tithes  and 
tithable  matters  and  things  demanded  by  the  bill ;  and  the 
defendants  were  ordered  to  pay  the  costs. 
The  appellants  appealed  against  the  whole  of  the  decree. 

The  Solicitor"  Q-eneral  and  Mr.  Bethell^  for  the  appellants.  — 
There  are  two  questions  to  be  decided  in  this  case,  and  on 
both  of  them  the  judgment  of  the  Court  below  has  been 
erroneous.  The  first  relates  to  the  effect  of  Lord  Tenteb- 
DBN^s  Act ;  the  second  to  the  modus  set  up  by  the  appellants 
in  answer  to  the  respondent's  bill,  and  to  the  manner  in 
which  that  mod%i9  has  been  alleged. 

As  to  the  Statute  of  Limitations:  the  original  bill  was 
filed,  in  this  case,  within  a  few  days  of  the  expiration  of  the 
time  mentioned  in  the  third  section  of  the  2  &  8  Will.  4, 
c.  100.  It  may  be  assumed,  therefore,  that  the  five  first  de- 
fendants can  have  no  defence  to  the  suit  on  that  particular 
section ;  but  it  is  quite  clear  that  the  bill  cannot  be  main- 
tained as  to  the  four  last  defendants.  They  could  not  be 
brought  in  so  as  to  avoid  the  provisions  of  the  Act,  by  the 
effect  of  relation  back  to  the  date  of  the  original  bill.  The 
point  has  not  been  expressly  decided  on  the  statute  ;  but  it 
has  been  raised  and  discussed  before  this  House,  and  a  veiy 
marked  opinion  has  been  expressed  upon  it.  In  Plowden  v. 
Thorpe^  {a)  the  Lord  Chancellor  said,  (&)  **I  should  have 
found  much  difficulty  in  concurring  in  an  opinion  that 

*  565   a  defendant,  *  against  whom  no  proceedings  were  insti- 

tuted until  January,  1835,  could  not  claim  the  benefit 
of  the  third  section  of  the  statute,  because  the  suit  to  which 
he  was  made  a  defendant  by  amendment  had  been  commenced 
against  others  within  the  prescribed  time ; "  but  his  Lordship 

(a)  Ante,  Vol.  VII.,  p.  137.  (6)  Ante^  Vol.  VII.,  p.  164. 

[476] 


BTRON  V.   COOPEB.  *  565 

did  not  press  his  observations  further,  as  the  bill  there  was 
ordered  to  be  dismissed  upon  the  merits.  Still  the  inclination 
of  his  opinion  cannot  be  doubted,  and  there  is  no  authority 
whatever  which  would  warrant  the  putting  a  different  con- 
struction on  the  statute. 

Then,  as  to  the  modus  itself :  the  modu9  has  been  estab- 
lished by  the  evidence.  It  is  a  good  modus^  and  has  been 
properly  alleged  in  this  suit ;  and  consequently  the  bill  ought 
to  be  dismissed  upon  the  merits.  A  case  alluded  to  by  the 
Lord  Chief  Baron  in  judgment  fully  establishes  the  principle 
that  such  a  modus  may  be  lawful.  That  is  the  case  of  Chap- 
man V.  2%e  Bishop  of  Lincoln^  or  Chapman  v.  Monson^  (a)  as 
it  is  sometimes  called,  which  decided  that  there  may  be  a 
modus  for  tithes  of  lands  when  in  the  hands  of  outners, 
though  the  same  lands  in  the  hands  of  the  inhabitants  of 
the  parish  would  pay  tithes  in  full.  The  questions,  then,  to 
be  considered  are,  whether  this  particular  modus  is  a  good 
modusy  and  whether  it  has  been  properly  alleged  in  the  plead- 
ings. As  to  both  these  questions,  the  answers  must  be  in  the 
affirmative.  The.  old  cases  produced  in  proof  by  the  respon- 
dent himself  fully  establish  the  validity  of  this  modus.  The 
only  one  of  them  that  at  first  sight  appears  to  be  the  other 
way  is  that  oiAsfordby  v.  The  two  Newcomens  ;  (6)  but, 
upon  examination  of  *  that  case,  there  can  be  no  doubt  *  566 
that  the  decree  there  proceeded  on  the  ground  of  the 
modus  being  alleged  to  be  not  merely  one  of  4d.  for  ancient 
pasture-lands,  but  of  12(2.  an  acre  for  all  new  converted  lands ; 
and  the  Court  was  not  satisfied  as  to  this  latter  part,  and 
therefore,  as  the  two  things  had  been  pleaded  as  forming  one 
modusy  decreed  the  moduSy  as  pleaded,  to  be  bad :  but  the 
very  next  case  shows  that,  when  the  modus  of  4d.  an  acre 
for  ancient  pasture-lands  was  put  forward  as  a  substantive 
modus  not  connected  with  any  thing  else,  it  was  held  to  be 
good.  Such  was  the  decision  in  Claxton  v.  Langton^  (c) 
where  the  previous  decree  was  fully  considered  by  the  Court. 
The  decision  in  the  foimer  case  proceeded  on  the  assumption 

(a)  Moseley,  266,  279;  Gwill.  679  ;  2  £ag.  &  Y.  11 ;  1  £q.  Cas.  Abr. 
367,  pi.  2;  Fitz.  119;  2  P.  Wms.  665;  Gwill.  679. 

(6)  ArUe^  pp.  559,  560.  (c)  Anie^  p.  660. 
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that  new  converted  lands  must  be  taken  as  new  ground,  and 
that  to  allow  a  modus  of  12d.  an  acre  there  was,  in  fact,  to 
declare  an  ancient  modus  in  respect  of  something  which  was 
not  then  in  existence,  and  which  might  or  might  not  be 
called  into  existence  at  the  pleasure  of  any  parishioner ;  but 
that  reasoning  cannot  be  applied  to  a  modus  of  4d.  per  acre 
alleged  to  apply  to  ancient  pasture-lands.  In  Claxton  v.  Lang^ 
ton  the  rector  confessed  that  the  custom  in  fact  was  proved ; 
but  he  contended  that  it  was  unreasonable  in  point  of  law. 
The  Court  thought  otherwise,  and  decreed  in  fiEivour  of  its 
validity,  declaring  that  the  custom  was  *^  a  good  custom,"  and 
the  bill  was  dismissed. 

It  is  difficult  to  understand  how,  after  that  decree,  the 
modus  could  again  be  disputed.  In  1802,  the  case  of  EUioti 
V.  Holden  (a)  occurred  ;  but  there  the  modus  set  up  was  not 
that  which  had  before  been  adjudicated,  the  lands  not  being 

alleged  to  be  ancient  pasture-lands,  but  only  pasture- 
*  567    lands  ;  and  the  other  *  modus  of  12d.  an  acre,  and  a 

third  modus  of  2d.  an  acre  for  fen  meadow,  being  also 
claimed.  The  decree  in  that  suit  cannot,  therefore,  be  treated 
as  an  authority  against  this  claim.  But  in  a  suit  afterwards 
instituted,  the  same  plaintifip  did  bring  the  modus  on  ancient 
pasture-lands  again  into  question.  And  what  was  the  result? 
Mr.  Hamilton's  evidence,  and  the  opinion  of  Mr.  Taunton, 
fully  explain  the  cause  of  Mr.  Elliott  giving  up  the  prosecu- 
tion of  that  suit,  and  do  not  admit  of  the  observation  that 
poverty  alone  compelled  him  to  surrender  what  he  deemed 
his  rights.  All  these  suits  appeared  in  the  evidence  of  the 
plaintiff  himself,  who  sought  to  establish  the  modus.  On  his 
evidence  alone  the  bill  ought  to  have  been  dismissed.  But 
then  there  came  the  evidence  of  the  defendants.  They 
showed  that  the  ancient  pasture-lands  were  well  known,  and 
were  easily  distinguishable  from  the  other  lands  of  the  parish ; 
and  on  this  matter  the  proof  they  adduced  was  wholly  uncon- 
tradicted. If  the  Court  below  meant  that  the  modus  might 
be  good,  but  could  only  be  good  for  what  were  ancient  past- 
ure-lands, then  an  issue  ought  to  have  been  directed  to  try 

(a)  Ante,  p.  560 
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whether  these  lands  bore  that  character.  Instead  of  that, 
the  Court  below  decreed  an  account,  assuming  as  a  fact  that 
the  lands  held  by  the  appellants  were  not  ancient  pasture- 
lands  ;  and  assuming,  at  the  same  time,  that  they  must  con- 
tinuously, and  without  any  interruption,  bear  that  character ; 
for  that  any  loss  or  suspension  of  it  would  be  fatal  to  the 
right  claimed.  These  assumptions  were  unwarranted  by  the 
law  and  by  the  practice  of  the  Court,  and  were  directly  op- 
posed to  the  evidence.  In  that  respect  the  decree  is  errone- 
ous. The  first  case  on  this  point  is  that  of  PidBley 
*  V.  Carew,  (a)  In  that  case,  moduses  of  various  kinds  *  568 
were  established,  and  it  was  distinctly  laid  down  that 
continuity  of  pasture  was  not  a  necessary  ground  on  which 
to  support  a  modtis  like  the  present.  Brown's  Case  (6)  is  a 
etill  stronger  authority.  There  a  modus  existed  as  to  the 
tithe  of  hay,  and  it  was  held  that  if  the  close  which  was  sub- 
ject to  this  modus  should  be  sown  with  corn,  and  during  the 
time  it  was  so  sown  should  pay  tithes  in  kind  to  the  parson, 
still  the  modus  would  revive  when  it  was  again  laid  down  in 
hay.  Simpson  v.  Hill  (c)  recognizes  the  same  principle ;  and 
Wilson  V.  Mason  (d)  is  a  direct  authority  on  the  point.  There 
it  was  decided  that  an  ancient  corn-mill  is  exempt  from  tithes, 
and  that  the  using  of  it  for  a  time,  either  wholly  or  partially, 
as  a  lead-mill,  will  not  destroy  the  exemption.  The  authority 
of  that  case  has  never  been  questioned,  and  it  must  govern 
the  present.  So  that  if  the  right  to  the  modus  on  lands  which 
had  been  meadowed,  but  were  afterwards  reconverted,  was 
the  question  before  the  Court,  the  bill  ought  to  have  been 
dismissed,  or,  at  all  events,  an  issue  ought  to  have  been  di- 
rected on  the  single  question  whether  the  lands  held  by  the 
appellants  were  those  which  had  come  within  the  description 
of  ancient  pasture-lands.  There  can  be  no  doubt  that  they  do 
come  within  that  description,  and  have  been  so  treated,  not 
only  by  the  preceding  rectors,  but  by  the  respondent  himself. 
The  evidence  of  the  arrangement  between  the  present 

(a)  1  Wood,  410  ;  1  Eag.  &  Y.  649. 

(6)  Godb.  194  ;  1  Eag.  &  Y.  203. 

(c)  1  Wood,  255  ;  1  Eag.  &  Y.  555. 

Id)  2  Gwill.  974 ;  8  Wood,  285  ;  3  Eag.  &  Y.  1318. 
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and    the    late    rector  shows   most  clearly  that  the 

*  569    *  former  had  had  the  income  derivable  from  the  tnodut 

calculated,  and  had  had  it  handed  over  to  him  as  pari 
of  the  fruits  of  the  living  to  which  he  was  by  law  entitled, 
and  which  had  by  mistake  been  paid  to  the  late  incumbent 
So  that  this  very  respondent  himself  has  received  and  ac- 
cepted payments  made  under  this  modus. 

Then,  is  this  a  reasonable  modus  ?  It  is  a  modus  which  is 
payable  on  old  Lammas-day,  in  respect  of  the  profit  obtained 
by  the  use  of  ancient  pastures  up  to  that  time.  But  it  vrill 
be  said  that  it  is  not  reasonable,  because  it  is  a  variable 
modus^  the  lands  being  sometimes  converted  to  purposes 
other  than  those  of  pasture.  But  the  authorities  do  not 
support  this  objection.  The  effect  of  them  is  given  in  Mr. 
Eagle's  book  on  Tithes,  (a)  where  he  says :  *^  It  is  com- 
monly said  in  the  books  that  a  variable  payment,  or,  as  it 
is  sometimes  called,  a  leaping  moduSy  cannot  be  supported. 
The  cases  are,  however,  not  very  numerous  in  which  modwa 

have  been  overruled  upon  this  ground  of  objection 

It  is  not  necessary  that  the  same  land  should  always  pay  a 
modus  ;  it  may  sometimes  pay  tithes  in  kind,  and  sometimes 
a  modusj  for  a  modus  may  undoubtedly  vary  with  the  thing 
for  which  it  is  to  be  paid."  This  modus  is  one  which,  though 
attaching  to  lands  of  a  particular  description,  is  still  a  par- 
ochial moduSy  applicable  to  all  such  land  in  the  parish.  Upon 
this  branch  of  the  subject  all  the  authorities  are  collected  by 
Mr.  Eagle,  who  thus  expresses  the  result  of  them  :  (&)  ^^  But 
although  parochial  moduses  run  through  the  whole  parish,  yet 
they  are  in  many  cases  narrowed  in  their  actual  opera- 

*  570   tion,  and  confined  to  particular  lands  by  *  the  contingen- 

cies of  cultivation  and  other  accidental  circumstances. 
Moduses  of  this  description  have  been  already  exemplified,  in 
those  cases  in  which  the  custom  attaches  upon  the  land  only 
when  it  is  in  the  occupation  of  a  particular  class  of  persons, 

as  out-towners  or  in-towners A  parochial  modus  may 

be  laid  to  cover  a  particular  description  of  lands,  or  the  spe- 
cific produce  of  land.    In  cases  of  this  nature,  it  is  perfectly 

(a)  Vol.  2,  pp.  77,  78.  (b)  2  £ag.  on  Tithes,  9Q. 
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obvious  that  the  particular  land  covered  by  the  modu%  cannot 
be  fixed  by  the  custom,  but  is  known  and  fixed  by  something 
else  ;  namely,  in  the  case  of  inhabitant  householders,  by  the 
number  of  such  inhabitants,  which  is  certain  to  a  common 
and  reasonable  extent ;  and  in  the  case  of  moduses  for  out- 
towners,  in-towners,  and  for  lands  of  a  particular  description, 
or  the  specific  produce  of  land,  by  reference  to  the  quantity 
of  land  in  the  occupation  of  the  parties  who  claim  the  benefit 
of  the  custom,  which  is  sufficiently  certain,  as  it  is  matter  of 
public  notoriety.  Upon  these  authorities  it  is  contended  that 
the  modiM^  as  stated,  is  perfectly  reasonable  and  legal. 

Then  comes  the  objection  as  to  the  manner  in  which  this 
claim  of  a  modus  is  set  out  upon  the  record.  The  same  strict- 
ness is  not  required  in  setting  out  a  modus  as  in  pleading  a 
plea  at  law.  E^gle  on  Tithes,  (a)  where  the  case  of  Mallack 
V.  Brown  (6)  is  referred  to.  Scott  v.  Fenwick  (c)  is  also 
directly  in  point.  There  it  was  held  that  where  an  answer 
alleges  a  modus  in  lieu  of  a  particular  tithe,  and  from  the 
evidence  it  appears  that  another  modus^  and  not  the  one 
alleged,  is  payable  in  lieu  of  the  tithe  in  question,  the 
Court  cannot  direct  an  issue  to  try  *  the  latter  modus  ;  *  671 
neither  can  it  decree  the  tithes  in  kind,  in  opposition 
to  the  strong  evidence  of  a  modus^  and  will  therefore  dismiss 
the  bill.  The  case  of  QUes  v.  Horrex  (d)  is  stronger  than  the 
present.  There,  upon  a  cross-bill  to  establish  a  modus  of  4(2. 
for  every  acre  of  grass  cut  and  made  into  hay,  in  lieu  of  tithe 
hay,  it  was  objected  that  the  modus  was  illegal,  as  it  was  not 
stated  to  be  '*  and  so  in  proportion  for  a  greater  or  less  quan- 
tity than  an  acre."  But  the  Court  held  it  to  be  well  set 
forth,  and  directed  an  issue  to  try  it.  The  defendant  there 
likewise  stated  that  there  were  several  lands  in  the  parish 
exempt  from  tithes,  and  others  whereof  the  rector  was  only 
entitled  to  a  moiety  of  the  tithes,  and  he  alleged  a  modus  of 
tithe  hay,  except  in  the  lands  which  were  tithe-free,  and  those 
for  which  a  moiety  of  the  tithes  was  payable ;  and  it  was  held 

(a)  2  Eag.  212.  (i)  Ambler,  423. 

(c)  3  GwiU.  1250;  2  Eag.  &  Y.  1319;  4  Wood,  246. 

(d)  1  GwiU.  861 ;  2  Wood,  534  ;  2  Eag.  &  Y.  151. 
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that  he  was  not  bound  to  set  forth  particnlarly  the  lands 
which  he  alleged  were  tithe-free,  or  which  paid  a  moiety  of 
tithes.  These  authorities  fully  justify  the  rule  as  stated  by 
Mr.  Eagle,  and  show  that  the  modus  here  has  been  pleaded 
with  all  requisite  strictness. 


Mr.  Simpkinson  and  Mr.  Anderdon^  for  the  respondent.  — 

The  decree  in  this  case  must  be  supported.    The  case  of 

Plowden  v.  Thorpe  (a)  is  hardly  applicable  here,  the  circum- 

I  stances  of  the  two  cases  being  so  entirely  different.     The 

i  decree  here  was  made  after  the  fullest  deliberation ;  it  was 

made  after  a  second  suit  of  Cooper  v.  Hew9on  had  been 
brought  into  Court,  where  the  Lord  Chief  Baron  had  i^ain 
to  consider  the  same  matters.  He  was  perfectly  aware 
*  672  of  the  *  case  of  Plowden  v.  Tlu>rpe^  which  in  fact  can- 
not be  considered  as  a  decision,  but  only  as  a  vague 
intimation  of  unsettled  opinion  on  the  construction  of  the 
statute ;  and  applying  his  best  consideration  to  the  subject, 
the  Lord  Chief  Baron  was  clearly  of  opinion  that  all  these 
defendants  were  equally  liable  to  answer  in  the  suit. 

Then  supposing  them  liable  to  answer,  it  is  submitted  that 
no  sufficient  answer  has  been  given  to  the  rector's  claim,  and 
that  this  decree  for  an  account  is  correct.  In  the  first  place, 
the  mode  of  pleading  this  supposed  custom  is  objectionable. 
It  is  vague  and  uncertain,  and  for  that  reason  cannot  be 
made  the  foundation  of  a  decree.  The  rule  on  this  subject 
was  authoritatively  laid  down  in  Blake  y.  Veyne^(b)  where  it 
was  held  that  a  party  can  only  succeed  in  a  suit  secundum 
allegata  et  probata ;  and  unless  the  case  proved  corresponds 
with  the  case  laid,  the  suit  cannot  be  supported,  though  the 
party  makes  out  in  evidence  a  case  which  might  be  a  good 
one  if  it  had  been  properly  laid  in  the  pleadings.  In  that 
case,  which  was  one  of  this  sort,  the  Court  of  Exchequer  had 
not  directed  an  issue,  but  had  decreed  an  account,  aud  the 
decree  was  confirmed  by  this  House.  That  case  is  in  accord- 
ance with  all  the  authorities.     Croft  v.  Ayer^  (c)  ChUlibrand 

(a)  Ante,  Vol.  VII. ,  p.  137.  (6)  3  Dow,  180. 

(c)  4  Wood's  Deer.  361;  4  Gwill.  1826;  8  £ag.  &  Y.  1861. 
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V.  Scotsan^  (a)   Wood  v.   Wray^  (6)  Markham  v.  Smt/thy  (<?) 
^(t?(>tt  V.  Allgood^  (d)  and  XaA^e  v.  Skinner,  (e) 

*  But  even  if  properly  set  out  on  the  pleadings,  this  *  673 
supposed  moduB  is  bad  in  law.  It  was  so  declared  in 
the  suit  of  N.  and  T.  A%fordby  v.  Newcomen ;  (^g)  zxi^  if  it 
was  a  bad  modus  in  the  reign  of  Chas.  2,  it  cannot,  as  a 
modu9  by  prescription,  have  become  a  good  modus  since. 
The  word  "  ancient "  cannot  be  treated  as  a  nullity,  nor  can 
pasture-land  which  is  ploughed  up  at  one  time,  and  recon- 
verted at  another,  be  treated  as  ancient  pasture-land.  It 
loses  its  character  of  ancient  pasture-land,  by  being  put  under 
the  plough.  The  authority  of  these  cases  is  not  impeached 
by  that  of  Chapman  v.  The  Bishop  of  Lincoln ;  (K)  for  there 
the  custom  was  not  claimed  in  respect  of  a  particular  class  of 
pasture-lands,  but  of  all  the  pasture-lands  in  the  parish. 

[Lord  Cottenham.  —  The  cases  of  Asfordby  v.  Newcomen 
and  Claocton  v.  Langton^  though  under  somewhat  different 
names,  seem  to  have  been  referred  to  there.  How  do  you 
distinguish  Olaxton  v.  Langton  from  the  present  case  ?] 

In  that  case,  nothing  turned  on  the  question  of  particular 
pastures  in  a  parish  being  exempt  from  tithes,  as  ancient  pas- 
tures. To  make  out  the  claim  of  modus^  even  supposing  the 
manner  of  pleading  it  to  be  sufficient,  the  appellants  must 
show  that  the  pastures  here  are  ancient,  and  have  been  con- 
tinuously used  as  pastures.  The  claim  here  is  one  which 
more  requires  to  be  precisely  ascertained  than  does  that  of 
the  exemption  of  orchards  or  gardens ;  for  they  must  have 
certain  limits  of  themselves,  but  pastures,  and  especially 
those  claimed  as  ancient  pastures,  must  be  set  out  by  metes 

(a)  4  Price,  267;  3  Eag.  &  Y.  839;  1  Wils.  Ex.  Rep.  113  ;  1  Daniel, 
27. 

(5)  2  Eag.  &  Y.  436;  8  Anst.  838. 

(c)  11  Price,  126;  3  Eag.  &  Y.  1071. 

id)  2  Anstr.  16;  4  Gwill.  1369;  3  Eag.  &  Y.  1372. 

(e)  IJac.  &  W.  9;  3  Eag.  &  Y.  976. 

(g^  Ante,  p.  660. 

(A)  Mosley,  266,  f79  ;  2  Eag.  &  Y.  11 ;  1  Eq.  Cas.  Abr.  367,  pi.  2  ; 
Fitz.  119  {nom.  Monson  v.  Chapman)  ;  2  P.  Wms.  565;  Gwill.  679. 
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and  bounds,  for  they  are  not  of  themselves  distinguifihable 
from  other  lands.     The  cases  already  cited  go  to  the 
♦  574    full  length  *  of  this  proposition.     That  of  Simp$(m  v. 
-ffiK,  (a)  relied  on  by  the  other  side  for  a  different  pur- 
pose, is  an  authority  to  the  same  effect. 

[Lord  Brougham.  —  That  case  is  not  much  in  point.  The 
Court  there  said  nothing  of  the  mode  of  pleading  the  matter. 
It  was  in  fact  pleaded  so,  but  the  Court  did  not  express  any 
opinion  on  that  point.  If  you  set  forth  a  farm  modu$^  you 
must  show  the  boundaries  of  the  farm,  but  not  so  when  you 
set  forth  a  parish  modus ;  there  it  is  sufficient  to  show,  on 
the  evidence,  to  what  part  of  the  parish  it  applies.] 

Then  as  to  the  change  in  the  character  of  the  land :  The 
case  of  Wihon  v.  Ma%on  (6)  has  been  relied  on  by  the  other 
side,  but  is  not  applicable  here.  It  may  be  admitted  that  a 
thing  will  not  lose  its  peculiar  character  by  merely  being  ap- 
plied for  a  time  to  a  different  purpose  from  that  for  which  it 
was  originally  designed,  and  such  was  the  case  of  the  ancient 
com- mill  converted  for  a  time  to  the  purposes  of  a  lead-mill ; 
but  if  that  character  is  destroyed  by  a  change  in  the  subject- 
matter,  as  is  the  case  with  pasture  converted  into  arable  land, 
the  rights  which  formerly  belonged  to  it  in  its  peculiar  char- 
acter are  gone.  The  case  of  N,  and  T.  Asfordby  v.  Newamen 
is  the  only  proper  authority  here,  and  Claxton  v.  Langton 
does  not  countervail  the  doctrine  there  applied  to  this  claim. 
The  payments  here  de  facto  made,  are  not  sufficient  to  sup- 
port the  modus  ;  no  legal  origin  for  that  modus  can  be  shown. 
There  is,  in  fact,  no  satisfactory  proof  of  the  existence  of  any 
such  modus  at  all.    In  Claxton  v.  Langton  the  evidence  does 

not  support  the  decree,  nor  can  there  be  found  any 
*  575    proof  which  really  justifies  *  the  allegation  that  there 

were  any  ancient  pasture-lands  which  were  subject  to 
such  a  modus.  But,  at  all  events,  there  can  be  no  pretence 
for  saying  that  the  lands  which  have  once  been  ploughed  up 

(a)  1  Eag.  &  Y.  555;  1  Wood,  255. 
(h)  2  GwiU.  974;  3  Wood,  385  ;  2  Eag!  &  Y.  1318. 
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or  meadowed,  can  again  be  deemed  ancient  pasture-lands, 
whenever  the  tenant  shall  think  fit  again  to  convert  them 
into  pasture.  Neither  Wilson  v.  Mason  (a)  nor  Brown^s 
Case  (J)  is  an  authority  for  such  a  resumption  of  ancient 
character,  by  lands  which  have  once  been  applied  to  purposes 
so  entirely  different  from  those  in  respect  of  which  the  pecul- 
iar character  that  is  to  support  the  modus  was  given  them. 

Then  as  to  the  operation  of  the  statute:  So  far  as  the 
original  defendante  were  concerned,  there  can  be  no  doubt 
whatever  that  the  bill  was  filed  in  time.  The  question, 
therefore,  is,  whether  those  defendants  have  given  that 
proof  which  will  entitle  them  to  the  benefit  of  the  statute. 
The  statute  requires  that  there  should  be  proved  a  payment 
for  two  incumbencies,  and  three  years  of  a  third  incumbency ; 
and  the  8th  sect,  declares  that  no  presumption  shall  be  al- 
lowed nor  made  in  favour  of  any  claim.  What  is  the  proof 
here  ?  The  actual  payments  began  in  the  year  1770,  during 
the  incumbency  of  Gage  ;  not  that  he  was  instituted  and  in- 
ducted in  that  year,  for  in  fact  he  was  instituted  in  1759,  but 
that  the  payments  then  began.  Gage  continued  incumbent 
till  1794,  when  Elliott  was  inducted ;  and  Elliott  was  in 
1824  succeeded  by  Jones,  the  immediate  predecessor  of  the 
respondent.  Taking  the  evidence,  therefore,  in  the  way 
most  favourable  for  these  particular  defendants,  it  does  not 
satisfy  the  provisions  of  the  statute ;  for  the  statute, 
when  it  spoke  of  three  incumbencies,  meant  *  three  *  676 
whole  incumbencies,  not  two  and  part  of  a  third.  But 
besides  this,  Jones  must  be  kept  out  of  view  altogether,  for 
he  never  was  incumbent  during  any  period  when  the  pay- 
ment under  the  supposed  modus  was  receivable.  His  accept- 
ance of  the  living  at  Lewisham,  which  was  within  six  months 
of  his  coming  to  Mablethorpe,  vacated  ipso  facto  his  incum- 
bency at  Mablethorpe ;  and  what  he  did,  and  his  incumbency 
itself,  became  therefore  immaterial  in  consideiing  this  ques- 
tion, • 

(a)  2  GwiU.  974;  3  Wood,  285;  2  Eag.  &  Y.  240. 
(6)  Godb.  194;  1  Eag.  &  Y.  203. 
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[Lord  Cottenham.  —  Then  you  reject  all  the  old  cauBes 
as  evidence  of  payment  ?] 

Certainly.  To  bring  the  case  within  the  statute^  payment 
must  be  proved  within  the  incumbencies  of  three  individuals 
preceding  the  plaintiff  in  the  suit.  Then  again,  a  tender  of 
the  modus  will  not  satisfy  the  words  of  the  statute ;  there 
must  be  an  actual  payment,  —  a  pa}rment  by  one  person,  and  a 
receipt  by  another.  There  is  nothing  of  that  sort  here ;  and 
the  facts,  therefore,  are  not  such  as  will  bring  this  case 
within  the  operation  of  the  statute,  and  support  this  claim 
of  exemption. 

Mr.  Bethell^  in  reply.  —  The  modu%  was  proved  here  by 
the  rector  himself,  and  therefore  he  is  not  entitled  to  ask  for 
an  issue  to  try  whether  it  existed.  The  evidence  here  estab- 
lishes the  actual  payment  of  the  modus  to  Nicholls,  Yates, 
Asfordby,  Claxton,  Heneage,  White,  Gage,  Elliott,  and  Jones. 
Then  as  to  the  pleading  here :  the  rule  is  laid  down  in  Eagle 
on  Tithes :  (a)  '^  a  modus  laid  as  a  parish  custom  for  orchards 
or  gardens  is  good,  without  setting  out  any  description  of 

their  boundaries  or  abuttals,  or  the  quantity  of  land 
*  577    which  they  comprise ;  "  and  this  is  *  not  restricted  to 

orchards  and  gardens  as  such,  for  in  another  part  of 
the  same  work  it  is  said :  (6)  ^*  a  modus  for  gardens  or  orchards 
generally  is  a  parish  m^dus^  and  is  not  confined  to  such  as 
are  ancient  only,  but  extends  to  new  gardens  or  orchards ; " 
and  he  quotes  thirty  cases  in  support  of  the  proposition. 
These  authorities,  with  those  previously  quoted,  fully  estab- 
lish that  the  modus  here  has  been  rightly  alleged.  Then  as 
to  the  effect  of  the  statute :  it  is  said  that  payment  to  Jones 
was  not  one  which  could  be  said  to  fall  within  the  meaning  of 
the  Act ;  for  that  he  was  not  the  lawful  incumbent,  his  in- 
cumbency having  been  avoided  under  the  Statute  of  Hen.  8, 
by  the  acceptance  of  another  living.  The  answer  to  that 
objection  is,  that  he  was  in  possession,  and  the  Act  speaks  of 

(a)  Vol.  1,  p.  323.  (6)  VoL  2,  p.  99. 
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a  person  **  after  institution ;  "  and  there  is  nothing  in  the  Act 
which  says  that  payment  to  an  incumbent  who  has  been  once 
legally  inducted,  a  payment  made  to  him  in  respect  of  the 
time  during  which  he  did  legally  hold  the  living,  is  not  pay- 
ment within  the  Act.  But  further,  if  the  payment  under  the 
modu9  was  not  received  by  Jones,  on  the  ground  that  the 
living  ceased  to  be  full  from  the  moment  of  his  acceptance  of 
Lewisham,  then  there  has  been  a  receipt  by  the  plaintiff  him- 
self;  for  his  appointment  related  back  to  the  time  of  the 
avoidance,  and  by  his  acceptance  of  the  money  from  Jones, 
and  his  release  to  Jones,  and  by  the  bill  itself,  he  claimed 
firom  the  time  of  that  avoidance.  The  modu$  existed  at  the 
time  of  the  Act,  and  there  had  been  a  tender  and  an  accept- 
ance of  payment  imder  it  before  1830. 

Lastly,  as  to  the  question  of  fact,  which  chiefly  affects 
the  five  first  defendants  to  the  bill,  that  which  *  relates  *  578 
to  the  sixty  years,  and  the  three  incumbencies :  The 
evidence  proves  that,  with  or  without  contests,  payment  un- 
der the  modus  was  received  during  nine  incumbencies ;  and 
as  to  the  sixty  years,  it  is  clear  upon  the  evidence  that  it  was 
received,  either  without  objection,  or,  what  is  still  stronger, 
after  objection,  from  1760  to  the  present  time.  The  claim  is 
therefore  fully  made  out,  and  the  rector  is  not  entitled  to  an 
issue,  but  his  bill  ought  to  be  dismissed. 

September  4^ 

Lord  Brougham.  —  My  Lords,  this  was  an  appeal  from  a 
decree  of  the  Court  of  Exchequer,  in  a  suit  for  tithes  by  the 
Rev.  Thomas  Lovick  Cooper,  the  present  respondent,  against, 
first,  the  five  appellants,  Byron,  Blades,  Cross,  Coulam,  and 
Chatterton,  with  one  Riggall,  who  is  no  longer  in  the  cause  ; 
and  also  against  four  other  persons.  The  bill  was  originally 
filed  the  5th  of  August,  1833 ;  it  was  afterwards  amended  on 
the  3d  of  November,  1834 ;  and  in  the  amended  bill  were 
added  the  four  other  defendants,  Dawson,  Wellfit,  Grantham, 
and  Hill.  These  two  dates  are  very  material ;  because  the 
Act  2  &  3  Will.  4,  c.  100,  is  by  the  3d  section  made  to  apply 
only  to  suits  commenced  after  the  expiration  of  one  year 
from  the  end  of  the  then  session  of  Parliament ;  the  session 
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of  1832,  in  which  that  Act  was  passed.  That  session  ended 
the  16th  of  August,  1832,  as  appears  by  the  Journals  of  Par- 
liament :  consequently  the  original  bill  fell  within  the  pro- 
viso, and  the  first  five  appellants  must  defend  themselves 
according  to  the  law  as  it  stood  before  the  Act  was  passed ; 
that  is,  before  the  year  1882.  The  amended  bill  was  filed 
fifteen  months  later ;  namely,  in  November,  1834,  and  con- 
sequently the  last  four  defendants  have  the  benefit  of 

*  579    the  new  Act ;  those  *  are  the  four  appellants,  Dawson, 

Wellfit,  Grantham,  and  Hill. 
.  The  first  miscarriage  in  the  Court  below,  however,  was  to 
consider  the  whole  defendants  to  the  suit,  the  whole  nine 
appellants,  as  excluded  from  the  operation  of  the  Act.  The 
ground  of  this  opinion  was  that  the  bill  being  originally  filed 
before  the  16th  August,  1833,  and  the  four  last-named  appel- 
lants being,  under  an  order  of  the  Court  of  Exchequer,  made 
defendants  to  that  same  bill,  were  as  much  excluded  by  the 
8d  section  of  the  Act  as  if  they  had  been  made  originally 
defendants  to  the  bill  filed  on  the  5th  of  August,  1833.  This 
is  as  great  and  as  manifest  an  error  as  could  well  be  com- 
mitted. It  is  contrary  to  the  whole  nature  and  constitution  of 
a  tithe  suit,  and  *to  the  very  species  of  rights  which  come  in 
question  in  such  a  suit.  There  is  no  privity  whatever  be- 
tween the  different  defendants.  There  could  be  no  objection 
taken  for  the  omission  of  one  or  more  by  the  others  being 
made  parties  to  the  bill.  The  defences  may  be  quite  separate, 
and  are  necessarily  quite  independent  one  of  the  other.  One 
defence  may  be  of  a  totally  different  kind  from  the  others. 
One  defendant  or  class  of  defendants  may  set  up  a  former 
modus ;  one  defendant  or  class  of  defendants  may  set  up  a 
composition  real,  which  covers  his  land  and  none  other  in  the 
parish.  One  may  set  up  a  defence  de  non  decimando^  and  no 
modus  at  all,  as  showing  that  his  lands  were  abbey  lands.  In 
short,  it  is  quite  clear  that  each  party  may  stand  in  a  different 
relation  towards  the  plaintiff  and  towards  the  suit,  from  all 
his  codefendants. 

No  more  need  be  said  to  prove  how  erroneous  is  the  view 

taken  of  the  case  below,  whereby  this  is  considered  as 

*  580    one  suit  and  one  defence.     The  parson  *  is  permitted 
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to  add  new  defendants  to  his  amended  bill,  in  order  to 
save  delay  and  expense ;  but  each  defendant  so  added  is  to 
be  considered  as  sued  by  the  proceeding  which  makes  him  a 
defendant,  and  the  date  of  his  being  added  is  the  date  of  the 
suit's  commencement  quoad  him ;  consequently  the  four  last- 
named  and  last-added  defendants  in  this  case  were  only  sued 
in  November,  1834,  and  quoad  them  the  bill  and  the  suit  bear 
the  date  of  November,  1884.  They  do  not  fall,  therefore, 
within  the  description  of  the  8d  section  of  the  statute.  They 
are  not  defendants,  to  use  the  words  of  that  statute,  **  in  a 
suit  or  action  commenced  within  one  year  "  after  the  16th  of 
August,  1882,  being  the  last  day  of  the  session  in  which  the 
Act  passed. 

Now,  no  evidence  whatever  was  given  which  can  be  pre- 
tended to  take  these  four  defendants  out  of  the  operation  of 
the  Act.  No  tithe  in  kind  had  been  taken  for  sixty  years, 
or  two  whole  incumbencies.  Their  case  falls  entirely  within 
the  scope  of  the  1st  section,  and  is  excluded  by  none  of  its 
exceptions  and  provisos.  As  against  them,  therefore,  the 
bill  should  have  been  at  once  dismissed,  and  with  costs. 

We  therefore  come  now  to  the  only  question  that  remains, 
—  the  case  of  the  parson's  claim  against  the  other  five  defend- 
ants ;  that  is  to  say,  Byron,  Blades,  Gross,  Coulam,  and 
Chatterton  (the  other  four  being  out  of  Court) ;  the  five 
defendants,  now  appellants,  who  are  excluded  by  a  few  days 
from  the  benefit  of  the  statute. 

I  must  here  in  the  outset  observe,  that  of  the  many  tithe 
suits  of  which  I  have  had  experience  both  in  Courts  of  Equity 
and  Law,  it  has  never  happened  to  me  to  see  one  in  which 
the  evidence  for  the  modus  was  much  stronger, — per- 
haps I  ought  to  say  so  strong,  —  *  but  certainly  none  *  581 
in  which  it  was  much  stronger,  than  the  case  in  behalf 
of  the  moduA^  and  against  the  parson,  which  is  made  by  the 
evidence  of  the  plaintiff  himself  in  this  suit.  There  is  set 
forth,  and  neither  answered  nor  explained  in  any  way,  nor  in 
any  manner  got  rid  of,  such  evidence  for  the  modus  as  really 
seems  nearly  if  not  quite  sufficient  to  set  it  up  and  defeat  the 
parson's  claim,  without  any  evidence  whatever  on  the  part  of 
the  defendants ;  but  when  added  to  the  parol  evidence,  and 
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the  particulars  proved  for  the  defendants  of  the  last  attempt 
against  them,  and  its  abandonment  (I  allude  to  the  evidence 
of  Mr.  Hamilton  particularly),  the  case  is  left  without  even 
the  shadow  of  a  doubt. 

The  modus  set  up  is  the  payment  of  4<I.  per  acre  by  all  the 
outners  (meaning  the  out-towneis  or  out-residents,  or  for- 
eigners, as  they  are  sometimes  called),  those  holding  lands 
in  the  parish  of  Mablethorpe  St.  Mary,  but  resident  out  of 
it,  for  all  ancient  pasture-lands,  in  lieu  of  all  tithe ;  and  pay- 
able at  Lammas,  and  so  forth. 

By  a  decree  in  the  Court  of  Exchequer,  made  on  the  19th 
February,  1676,  in  a  suit  for  tithes  of  the  parish,  in  which 
the  modus  was  pleaded,  together  with  another  of  12d.  for 
newly  converted  land  (which  sum,  12<i.,  seems  to  have  pro- 
duced a  little  doubt  in  the  Court  below),  these  two  moduni 
were  decreed  for.  In  that  suit  the  plaintiff  claimed  tithes,  or 
composition  due  for  the  same  ;  the  decree  directed  an  inquiry 
into  the  amount  of  the  land  which  the  composition  or  moduH* 
covered,  and  witnesses  were  examined  on  both  sides. 

On  the  6th  of  June,  1678,  two  years  afterwards,  another 
decree  was  made,  giving  the  parson  an  issue  to  try 
*  582  these  two  matters :  first,  the  modus  set  up  by  the  *  de- 
fendants' pleadings;  and  secondly,  the  amount  of 
lands  of  which  it  covered  the  tithes,  if  it  covered  any ;  for 
the  second  issue  was  as  to  the  extent  of  the  ancient  pasture, 
and  of  newly  converted  lands. 

On  the  22d  of  May,  1679,  a  decree  was  made  for  these 
payments.  This  decree  proceeds  upon  a  statement  of  the 
issues  above  mentioned  having  been  tried,  and  the  verdicts 
having  been  returned,  finding  the  number  of  acres,  the 
amount  of  ancient  pasture,  and  of  new  converted  land ;  aod 
also  that  4d,  for  each  of  the  former,  and  12d.  for  each  of  the 
latter,  were  payable  in  lieu  of  all  tithes.  It  also  states  thit 
the  plaintiff's  counsel  were  willing  to  accept  the  same  com- 
positions; and  those  compositions  seem  not  to  have  been 
resisted,  and  to  have  been  decreed  accordingly. 

A  third  decree  was  made  on  the  11th  November,  1680, 
setting  forth  the  parson's  objection  to  the  modus^  as  being 
unreasonable,  and  therefore'  void  in  law ;  and  therefore  di- 
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recting  a  case  for  the  opinion  of  the  Court  of  Exchequer 
thereupon,  as  a  question  of  law,  and  then  the  Judges  of  that 
Court  gave  their  opinion  that  the  custom  was  unreasonable 
and  void  in  law ;  whereupon  a  decree  was  made  for  payment 
of  tithe  in  kind.  Here  it  should  be  observed  that  the  12(2. 
was  afterwards  set  up  as  well  as  the  4(2. 

On  November  24,  1690,  we  have  a  fourth  decree  of  the 
same  Court,  in  a  suit  to  which  the  defendants  had  pleaded, 
not  a  modus  of  4(2.  or  12(2.  for  old  and  new  pastures  respec- 
tively, but  simply  and  only  a  modua  of  4(2.  for  the  ancient 
pastiures ;  just  as  is  pleaded  in  the  case  at  bar.  This  decree 
sets  forth  the  confession  of  the  plaintiffs  counsel,  that  the 
custom  had  been  fully  proved,  and  that  they  only  disputed 
the  amount  of  the  tender  pleaded,  asserting  that  it 
was  not  sufficient  *  according  to  the  custom  of  4<2.  an  *  583 
acre;  that  is,  that  assuming  4(2.  an  acre  to  be  the 
pleaded  custom,  the  tender  was  not  sufficient  to  satisfy  that ; 
and  also  that  they  relied  on  the  last  decree,  declaring  the 
custom  as  proved  to  be  bad  and  void  in  law,  and  requiring 
the  Court's  declaration  now,  as  then,  in  their  favour.  But 
the  Court  immediately  rejected  this  application ;  declared  the 
custom  as  then  proved,  and  now  admitted  in  point  of  fact, 
to  be  good  and  valid  in  point  of  law,  and  dismissed  the 
bill  with  costs.  The  name  of  the  three  first  cases  was 
A^fordhy  v.  Newcomen ;  the  name  of  the  last  suit  was  Clax- 
ton  V.  Langton. 

In  1815,  another  decree  was  made  in  the  suit  of  Elliott  v. 
Holland^  directing  an  account  of  the  tithe  due  in  kind  on 
land  not  covered  by  the  allowed  modus  of  4(2.  an  acre,  for 
ancient  pastures  belonging  to  or  occupied  by  outners,  and 
directing  a  trial  at  law  on  the  modus.  The  defendants  aban- 
doned their  modus^  the  modus  of  4(2.,  as  to  ancient  lands 
which  had  been  ploughed,  meadowed,  and  again  laid  down  ; 
and  the  issue  never  was  tried  upon  the  modus  of  4(2.  (the 
case  now  before  us)  for  ancient  pasture  lands :  for  a  reason 
given  in  evidence  by  the  professional  gentleman  employed  by 
the  parson,  the  plaintiff  in  the  suit,  it  was  abandoned.  He 
swears  that  he  went  down  to  the  spot,  and  examined  all  the 
evidence  of  old  people  and  others,  who  satisfied  him  that  the 
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plaintiff  had  no  case ;  and  Mr.  Taunton  (afterwards  Mr. 
Justice  Taunton),  being  consulted  on  the  result  of  this  in- 
quiry, gave  a  clear  opinion  against  going  on  with  it.  Mr. 
Hamilton  says:  "I  went  over  the  whole  parish,  and  ex- 
amined  very  carefully  a  great  number  of  old  persons,  and 
visited  every  person  who  was  supposed  likely  to  give 

*  584   any  information  relative  *  either  to  the  modus  or  to 

the  lands  called  old  or  ancient  pasture.  I  afterwards 
made  out  a  statement  of  the  result  of  my  inquiries  and  ex- 
aminations, and  laid  it  before  Mr.  Justice  Taunton,  then 
practising  at  the  bar."  Mr.  Hamilton  says  that  he  was 
accompanied  by  Mr.  Elliott,  the  plaintiff,  the  parson,  in  his 
inquiries  and  examinations.  He  produces  his  statement,  and 
Mr.  Taunton's  opinion,  in  evidence.  He  lastly  swears  that 
in  consequence  of  this  inquiry  and  opinion  of  Mr.  Taunton, 
Mr.  Elliott  desired  him  to  abandon  the  trial  of  the  issue,  and 
consented  to  take  the  modus  of  4d.  an  acre ;  that  he  con- 
tinued to  take  that  modus  all  his  life  ;  and  that  there  being 
an  arrear  of  that  modtis  after  his  decease  due  to  him,  he,  Mr. 
Hamilton,  the  witness,  received  the  arrears  of  the  modus  for 
his  estate,  and  carried  it  to  the  credit  of  his  estate,  —  he,  Mr. 
Hamilton,  being  administrator  of  the  estate  and  effects  of 
Mr.  Elliott  deceased.  Nothing  could  be  more  satisfactory 
than  the  account  given  of  the  abandonment  of  that  suit; 
and  I  think  Mr.  Elliott  was  well  advised  by  Mr.  Taunton  so 
to  abandon  it.  It  was  abandoned  upon  that  ground ;  and  no 
one  who  recollects  Mr.  Taunton's  character,  as  an  able, 
zealous,  and  strenuous,  and  most  sanguine  advocate,  can 
doubt  that  this  opinion  must  have  been  a  very  clear  one, 
before  he  recommended  the  abandonment  of  that  suit. 

There  is  also'  produced  a  terrier,  signed  by  the  parson  Eli 
Heneage,  on  the  14th  of  June,  1708,  containing  these  words: 
**  and  from  outners  only,  4d.  the  acre  for  old  land,  to  be  paid 
on  Lammas-day ;  but  in  case  of  non-payment,  tithe  in  kind 
as  inhabitants ; "  that  is,  4d.  to  be  paid  by  the  outners,  which 
is  exactly  the  very  modus  in  question.  This  evidence  really 
seems  to  leave  the  case  clear  enough ;  but  the  parol 

*  585   evidence  *  strongly  confirms  it  in  all  respects.     It  con- 

sists of  old  persons  who  carry  their  testimony  back  in 
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favour  of  the  modus,  from  their  own  personal  knowledge,  for 
above  sixty  years ;  and  others,  from  their  knowledge  by  repu- 
tation, a  great  deal  longer,  going  back  as  far  as  nearly  a 
century,  from  persons  who  had  direct  personal  knowledge  of 
the  tithe  payments  and  tithe  transactions  from  their  con- 
nection with  the  parties  receiving  and  paying  those  tithes. 

I  shall  only  trouble  your  Lordships  with  one  or  two  of 
these.  The  first  is  in  the  appellants'  appendix ;  the  evidence 
of  Taylor  White,  seventy-four  years  and  upwards,  and  who 
had  lived  in  and  known  the  parish  of  Mablethorpe  St.  Mary 
for  sixty-five  years.  He  says  that  there  are  within  the  said 
parish  certain  lands  called  ancient  pasture-lands :  such  lands 
are  well  known  and  clearly  distinguished  by  ditches  and 
drains ;  and  for  those  lands,  *^  I  think,''  he  says,  ^^  the  ancient 
and  immemorial  usage,  general  understanding,  and  reputa- 
tion within  the  said  parish,  is  to  pay  4d.  an  acre  modus  for 
tithes  of  ancient  pasture-lands,  where  such  ancient  pasture- 
lands  are  held  or  farmed  by  persons  living  or  residing  out  of 
the  said  parish."  He  says,  ^^  I  became  acquainted  therewith 
by  attending  my  father,  the  said  Edward  White."  Who  was 
Edward  White,  his  father?  The  tithe  collector;  not  the 
tithe-payer's  man,  but  parson's  officer.  "I  attended  my 
father  at  the  tithe  feasts  and  saw  him  collect  money."  He 
saw  with  his  own  eyes  the  4d.  paid,  and  received  by  the  per- 
son who  collected  for  the  parson. 

The  next  evidence  I  shall  call  your  Lordships'  attention  to 
is  that  of  Joseph  Ellis,  of  Mablethorpe  St.  Mary,  who  says  he 
is  seventy  years  of  age,  and  that  he  has  for  the  last 
fifty  years  been  acquainted  with  *  the  mode  of  collect-  *  586 
ing  the  tithes  in  the  said  parish.  He  says,  ^^  The 
occupiers  of  the  ancient  pasture-lands  in  Mablethorpe  St. 
Mary  aforesaid,  when  residing  out  of  the  said  parish,  paid, 
in  lieu  of  the  tithes  of  such  lands,  an  annual  modus  or  com- 
position of  4(2.  an  acre  on  old  Lammas-day ;  "  and  it  was  the 
immemorial  usage  and  understanding  that  such  tithes  were 
so  compounded  for  by  custom.  Now  Joseph  Ellis  says  that 
he  has  '^  heard  William  Simpson,  his  former  master,  who  died 
at  the  age  of  nearly  ninety  years,  and  who  was  an  inhabitant 
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perfectly  satisfied,  and  will  be  entitled  to  a  decree  with  ref- 
erence to  those  other  lands. 

Lord  Cottenham.  —  If  you  do  not  wish  to  take  your  issue 
as  to  the  other  part,  you  may  take  an  issue  limited  to  those 
particular  lands  which  have  been  ploughed  up  and  recon- 
verted. 

Mr.  Simpkinson,  —  The  plaintiff  will  take  an  issue  for 
that. 

Lord  Brougham.  —  You  have  a  right,  strictly  speaking,  to 
an  issue  upon  the  whole  ;  but  I  think  you  will  do  well  to 
advise  your  clients  to  confine  themselves  to  that. 

♦  589       *  Lord  Campbell.  —  I  must ,  say  I  entirely  concur 
with  the  view  taken  of  the  case  by  my  noble  and 
learned  friend. 

Lord  Cottenham.  —  The  right  course  will  be  that  Mr. 
Simpkinson  should  select  for  the  issue  a  piece  of  land  sought 
to  be  affected  by  the  plaintiff's  bill. 

Lord  Brougham.  —  Then  we  reserve  the  costs  and  further 
directions. 

It  was  ordered  that  the  decree  of  the  4th  July,  1839,  be 
reversed  as  to  Dawson,  Welfitt,  Grantham,  and  Hill,  and 
that  the  bill  be  dismissed  as  against  them,  with  costs ;  and 
that  the  respondent  do  pay  to  these  four  appellants  the  costs 
incurred  by  them  in  the  Court  below :  and  that  the  said  de- 
cree be  also  reversed  as  to  Byron,  Blades,  Cross,  Coulam,  and 
Chatterton.  And  the  respondent,  by  his  counsel,  declining 
to  take  an  issue  as  to  any  other  lands  than  such  ancient  pas- 
«ture-lands  as  have  been  ploughed  up  or  meadowed  and  again 
restored  to  pasture,  it  was  ordered  that  his  bill  be  dismissed 
so  far  as  it  demands  tithes  of  any  other  lands  in  the  occu- 
pation of  the  last-named  appellants;  and  that  an  issue  be 
directed  to  try  whether  the  modus  of  4(2.  an  acre,  in  the 
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pleadings  mentioned,  is  payable  in  lieu  of  tithes  for  ancient 
pasture-lands  within  the  parish,  occupied  by  outners,  which, 
haying  been  ploughed  and  meadowed,  have  again  been  re- 
stored to  pasture.  And  as  to  the  five  last-mentioned  appel- 
lants, further  directions  and  costs  were  reserved.  —  Lord%^ 
Jaumal^i  4tth  September^  1844. 
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1844. 

The  Proprietors   op  the    Stockton  )  j^.  •  ^  -^   •    rr 

^  ^  >  Fla%fit%ff%  in  Error. 

ANu  Darlington  Railway    ...  J  '^ 

Charles  Barrett    . Defendant  in  Urror.^ 

Act  of  Parliament.     Oomtruction  of  ^  Mq>ort<xtion^  and 

^PwrtT  •  CumuiaHve  Charge. 

The  words  ''  shipped  for  exportation  "  are  not  necessarily  restricted  to 
an  exportation  to  foreign  countries,  but  may  mean  exportation  in  its 
t?idest  sense  ;  that  is,  a  carrying  out  of  port. 

A  Railway  Act  empowered  the  proprietors  to  lery  on  all  coals  carried  along 
any  part  of  their  line  such  sum  as  they  should  direct,  <*  not  exceeding 
the  sum  of  4<f.  per  ton  per  mile."  It  then  went  on  thus  :  **  And  for  all 
coal  which  shall  be  shipped  on  board  any  vessel,  &c.,  in  the  port  of 
Stockton-upon-Tees  aforesaid,  for  the  purpose  of  exportation,  such 
sum  as  the  said  proprietors  shall  appoint,  not  exceeding  the  sum  of 
one  halfpenny  per  ton  per  mile." 

ffeldy  that  with  respect  to  coals  shipped  for  exportation,  this  was  not  a 
cumulative  but  a  substituted  toll. 

Held  also,  that  the  words  ^<  the  port  of  Stockton-upon-Tees  aforesaid," 
meant  the  whole  port  of  that  name,  and  was  not  restricted  to  the  port 
of  the  town  of  Stockton-upon-Tees ;  that  there  was  not  such  an  am- 
biguity in  the  enacting  part  of  the  Act  as  \o  compel  a  reference  to  the 


*  These  parses  came  before  the  House  of  Lofda  agaia  upon  another 
point  connected  wHh  thi«  case,  in  Barrett  o«  The  Stockton  &  DaiMngton 
Railway  Co.,  1  H.  L.  Cas.  17. 
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preamble  of  it ;  and  that  the  word  **  aforesaid  "  did  not  limit  the 
expression  to  the  port  of  the  town  as  described  in  that  preamble. 

Another  Act,  passed  on  the  same  subject,  after  reciting  the  former  Act, 
and  also  reciting  that  the  proprietors  had  been  at  great  expense  in 
forming  inclined  planes  on  the  line  of  railway,  anthorized  them  to 
demand,  *'  for  all  articles,  &c.,  for  which  a  tonnage  is  herein  before 
directed  to  be  paid,  which  shall  pass  any  inclined  plane  upon  the  said 
railway,  such  sum  as  the  said  proprietors  shall  appoint,  not  exceeding 
the  sum  of  1$,  per  ton." 

Held,  that  this  was  a  cumulative  charge. 

Clauses  in  Acts  empowering  companies  to  levy  a  chaige  upon  the  public, 
as  in  Railway  Acts,  for  example,  must,  where  the  meaning  is  doubt- 
ful, be  construed  favourably  for  the  public' 

March  26;  September  4, 1844. 

This  was  an  action  for  money  had  and  received,  originaUy 
brought  in  the  Court  of  Common  Pleas,  to  recover  three 
sums  of  money,  which  the  plaintiff  there,  Charles  Bar- 
*  591  rett,  alleged  had  been  unlawfully  received  *  by  the  de- 
fendants as  tolls  on  the  carriage  of  certain  coals  carried 
on  the  line  of  the  Stockton  and  Darlington  Railway,  of  which 
they  were  the  proprietors.  The  cause  was  tried  before  Mr. 
Justice  Vaughan  at  the  London  sittings  after  Michaelmas 
term,  1837,  when  a  verdict  was  taken  for  the  plaintiff.  The 
facts  found  were  afterwards  turned  into  a  special  verdict,  for 
the  purpose  of  obtaining  the  opinion  of  the  Court  on  the 
several  Acts  of  Parliament,  under  the  provisions  of  which  the 
money  now  sought  to  be  recovered  had  been  demanded  and 
received. 

The  defendants  were  incorporated  by  an  Act  passed 
in  the  2d  Geo.   4,  c.  44,  (a)  for  making  and  maintaining 

» 
(a)  The  preamble  to  the  2  Geo.  4,  c.  44,  is  as  follows  :  *^  Whereas  the 

making  and  maintaining  of  a  railway  or  tram-road,  for  the  passage  of 

*  If  the  terms  of  a  charter,  when  fairly  examined  and  reasonably  and 
justly  expounded,  fairly  admit  of  doubt  as  to  whether  a  power,  burden- 
some to  the  public,  has  beeiT  granted,  it  cannot  be  exercised.  For  esses 
iUustratiTe  of  this  doctrine,  see  Perrine  v.  The  Chesapeake  &  Deiawaro 
Canal  Co.,  9  How.  (U.  S.)  172;  Head  v.  Providence  Insurance  Co.,  2 
Cranch,  127;  Bennett's  Branch  Imp.  Co.'s  Appeal,  65  Penn.  St  242; 
Mason  v.  Boom  Co.,  8  Wallaoe  C.  C.  252;  1  Bedfield  Railways,  287, 
§64. 
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*a  raflway  or  tram-road,  from  the  river  Tees  at  *592 
Stockton    to    Witton    Park    Colliery,   with    several 

wagons  and  other  carriages  from  the  river  Tees,  at  or  near  Stockton,  in 
the  county  of  Durham,  to  Witton  Park  Colliery,  in  the  township  of 
Witton,  in  the  said  county  of  Durham,  with  five  collateral  branches  from 
the  said  railway  or  tram-road ;  one  of  them  commencing,  &c.,  and  ter- 
minating, &c.;  another,  &c.;  and  the  other  of  such  collateral  branches 
commencing  at  or  near  the  river  Tees,  and  terminating  at  or  near  the 
south-west  end  of  the  town  of  Stockton-upon-Tees,  in  the  said  county  of 
Durham,  wUl  be  of  great  public  utility,  by  facilitating  the  conveyance  of 
coal,  iron,  lime,  com,  and  other  commodities  from  the  interior  of  the 
county  of  Durham  to  the  town  of  Darlington,  and  the  town  and  port  of 
Stockton,  and  towards  and  into  the  North  Riding  of  the  said  county  of 
York,  and  also  the  conveyance  of  merchandise  and  other  commodities 
from  the  said  town  and  port  of  Stockton  to  the  said  town  of  Darlington, 
and  into  the  interior  of  the  said  county  of  Durham,  and  will  materially 
assist  the  agricultural  interest,  as  well  as  the  general  traffic  of  that  part 
of  the  country,  and  tend  to  the  improvement  of  the  estates  in  the  vicinity 
of  the  said  railways  or  tram-roads.'' 

The  62d  section  was  in  these  terms :  "  And  in  consideration  of  the 
great  charge  and  expense  which  the  said  proprietors  must  incur  and  sus- 
tain in  making  and  maintaining  the  said  railways  or  tram-roads,  and 
other  the  works  hereby  authorized  to  be  made  and  maintained  ;  be  it 
further  enacted,  that  it  shall  and  may  be  lawful  for  the  said  proprietors, 
from  time  to  time,  and  at  all  times  hereafter,  to  ask,  demand,  take,  re- 
cover, and  receive,  to  and  for  the  use  and  benefit  of  the  said  proprietors, 
for  the  tonnage  of  all  goods,  wares,  and  merchandises,  and  other  things, 
which  shall  be  carried  or  conveyed  upon  the  said  railways  or  tram-roads, 
or  upon  any  part  thereof,  the  rates,  tolls  and  duties  herein  after  men- 
tioned ;  that  is  to  say  :  — 

**  For  all  limestone,  materials  for  the  repair  of  turnpike-roads  or  high- 
ways, and  all  dung,  compost,  and  all  sorts  of  manure,  except  lime,  which 
*shall  be  carried  or  conveyed  upon  the  said  railways  or  tram-roads,  such 
sum  as  the  said  proprietors  shall  from  time  to  time  direct  or  appoint,  not 
exceeding  the  sum  of  ^d.  per  ton  per  mile. 

*<  For  all  coal,  coke,  culm,  cinders,  stone,  marl,  sand,  lime,  clay,  iron- 
stone, and  other  minerals,  building  stone,  pitching  and  paving  stone, 
bricks,  tiles,  slates,  and  all  gross  and  unmanufactured  articles  and  build- 
ing materials,  such  sum  as  the  said  proprietors  shall  from  time  to  time 
direct  and  appoint,  nut  exceeding  the  sum  of  4c/.  per  ton  per  mile. 

*'  For  all  lead  in  pigs  or  sheets,  bar-iron,  wagon-tire,  timber,  staves, 
and  deals,  and  all  other  goods,  commodities,  wares,  and  merchandises, 
such  sum  as  the  said  proprietors  shall  from  time  to  time  direct  and  ap- 
point, not  exceeding  the  sum  of  6cf.  per  ton  per  mile. 

*<  For  all  the  articles,  matters,  and  things  for  which  a  tonnage  is  herein 
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*598  *  branches  therefrom,  all  in  the  county  of  Durham. 
In  pursuance  of  that  and  subsequent  Acts,  4  Geo.  4, 
c.  33,  5  Geo.  4,  c.  48,  and  9  Geo.  4,  c.  60,  there  were 
made  a  railway,  called  the  Stockton  and  Darlington  Rail- 
way, from  the  river  Tees,  at  the  town  of  Stockton  afore- 
said, to  Witton  Park  Colliery  aforesaid ;  and  a  branch 
railway  from  the  town  of  Stockton  aforesaid  to  Middles^ 
borough,  which  is  upon  the  river  Tees,  about  four  miles 
below  the  town  of  Stockton  and  within  the  port  of  Stockton- 
upon-Tees  ;  and  a  double  inclined  plane,  called  the  Brussel- 

bef  ore  directed  to  be  paid,  which  shall  pass  the  inclined  planes  upon  the 
said  railways  or  tram-roads,  such  sum  as  the  said  proprietors  shall  ap- 
point, not  exceeding  the  sum  of  Is,  per  ton. 

**  And  for  all  coal  which  shall  be  shipped  on  board  of  any  vessel  or 
vessels  in  the  port  of  Stockton-npon-Tees  aforesaid,  for  the  purpose  of 
exportation,  such  sum  as  the  said  proprietors  shall  appoint,  not  exoeedmg 
the  sum  of  one  halfpenny  per  ton  per  mile." 

The  2lBt  section  of  the  4  Geo.  4,  c.  33,  after  reciting  the  prerioiis 
Act,  proceeds  thus  :  *'  And  whereas,  by  the  said  recited  Act,  the  said 
proprietors  were  authorized  and  empowered  from  time  to  time,  and  at  all 
times  thereafter,  to  ask,  demand,  sue  for,  recover,  and  receive  for  the 
tonnage  of  all  articles,  matters,  and  things  for  which  a  tonnage  duty  is 
therein  directed  to  be  paid,  which  should  pass  the  inclined  planes  upon 
the  said  railways  or  tram-roads,  such  sum  as  the  said  proprietors  should 
appoint,  not  exceeding  the  sum  of  Is,  per  ton  :  and  whereas  at  the  time 
of  the  passing  of  the  said  lecited  Act,  it  was  understood  and  considered 
that  one  inclined  plane  only  would  be  necessary  upon  the  said  raUways  or 
tram-roads  thereby  authorized  to  be  made  ;  but  inasmuch  as  by  reason 
of  the  deviations  and  alterations  hereby  authorized  to  be  made,  and  by 
which  it  appears  the  length  of  the  said  railways  or  tram-roads  will  be 
shortened  three  miles  or  thereabouts,  a  greater  number  of  inclined  planes 
will  be  requisite  ;  be  it  therefore  enacted,  that  it  shall  and  maybe  lawful 
to  and  for  the  said  proprietors,  from  time  to  time,  and  at  all  times  here- 
after, to  ask,  demand,  take,  recover,  and  receive,  to  and  for  the  use  and 
benefit  of  the  said  proprietors,  for  all  articles,  matters,  and  things  whidi 
shall  pass  one  or  more  of  the  inclined  plane  or  inclined  planes  upon  tiM 
said  railways  or  tram-roads,  such  sum  as  the  said  proprietors  shall  ap- 
point, not  exceeding  the  like  rate,  a  sum  of  Is,  per  ton,  for  and  in  respect 
of  each  of  the  said  inclined  planes,  over  and  above  and  in  additicm  to  the 
rates,  tolls,  and  duties  by  the  said  recited  Act  and  this  Act  imposed  or 
authorized  to  be  taken  and  received  for  goods,  wares,  merchandise,  and 
other  things  which  shall  be  carried  or  conveyed  up(m  the  said  railways  or 
tram-roads,  or  any  part  thereoL" 
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ton  inclined  plane,  which  is  on  the  main  line  of  the  Stockton 
and  Darlington  Railway.  After  the  making  of  the  railway, 
and  branch,  and  inclined  plane,  another  railway,  called  the 
Clarence  Railway,  which  has  also  several  branches,  was  made 
pursuant  to  subsequent  Acts  (not  necessary  to  be  referred 
to) ;  which  Clarence  Railway  joined  the  Stockton  and  Dar- 
lington Railway,  below  the  Brusselton  inclined  plane,  at 
Simpasture,  about  seventeen  miles  from  the  town  of  Stock- 
ton, ran  along  the  Stockton  and  Darlington  Railway,  and 
extended  thence  for  a  distance  of  about  sixteen  miles,  to  Hav- 
ertbn  Hill,  and  thence  by  a  branch  to  Samphire  Beacon,  and 
thence  branched  off  to  Port  Clarence  upon  the  river  Tees, 
within  the  port  of  Stockton-upon-Tees.  Port  Clarence  and 
Middlesborough  are  on  opposite  sides  of  the  river  Tees,  and  at 
the  distance  of  one  mile  from  each  other.  The  port  of  Stock- 
ton-upon-Tees,  in  its  extended  sense,  comprehends  not 
only  Port  Clarence,  which  is  about  four  *  miles  down  *  694 
the  river  Tees,  from  the  town  of  Stockton,  but  also 
the  towns  and  ports  of  Hartlepool,  which  is  twelve  miles, 
and  of  Seaham,  which  is  eighteen  miles  from  the  same 
town. 

Before  the  passing  of  the  first-mentioned  Act,  there  was 
no  railway  from  which  coals  could  be  shipped  at  the  port  of 
Stockton-up'on-Tees,  or  along  which  coals  could  be  carried  for 
exportation  there ;  nor,  until  the  construction  of  the  Stock- 
ton and  Darlington  Railway,  were  coals  shipped  for  sale  in 
that  port. 

The  defendants  had  no  property  in,  or  control  over,  the 
Clarence  Railway ;  Port  Clarence,  and  all  the  staiths,  build- 
ings, and  places  for  the  shipment  of  coals  there,  and  all  the 
lands  immediately  surrounding  the  same,  were  the  sole  prop- 
erty of  the  company  called  the  Clarence  Railway  Company. 
The  two  railways  meet  at  a  place  called  the  Simpasture  Sta- 
tion. 

After  the  making  of  the  said  several  railways  and  branches, 
the  plaintiff  sent,  for  the  purpose  of  the  same  being  shipped 
at  Port  Clarence,  several  parcels  of  coal  from  the  Gordon 
Colliery,  situate  eight  miles  trom  Simpasture,  and  several 
other  parcels  of  coal  from  the  Norwood  Colliery,  situate  nine 
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miles  from  Simpasture,  along  the  Stockton  and  Darlington 
Railway,  unto  and  over  the  said  Brusselton  inclined  plane, 
and  thence  along  the  same  railway  to  Simpasture,  where  they 
quitted  the  Stockton  Railway  and  were  carried  along  the 
Clarence  Railway  to  Port  Clarence ;  all  which  coals  were 
afterwards  shipped  at  Port  Clarence  for  London,  to  be  con- 
sumed there. 

The  defendants  demanded  and  received  from  the  plaintiff 
(under  protest),  in  respect  of  the  transit  of  the  coals  along 
their  railway  to  Simpasture,  toUage  after  the  rate  of  l|<i.  per 
ton  per  mile,  being  an  alleged  excess  over  one  half- 
*  595  penny  per  ton  per  mile,  *  amounting  in  the  whole  to 
the  sum  of  705L  8».  4d. ;  and  also  the  additional  sum 
of  6d.  per  ton  upon  the  same  coals  in  respect  of  their  transit 
over  Brusselton  inclined  plane,  amounting  in  the  whole  to 
4041. 

The  plaintiff  also,  on  several  other  occasions,  sent,  for  the 
purpose  of  the  same  being  shipped  at  Middlesborough,  sev- 
eral other  parcels  of  coal  from  the  Norwood  Colliery,  aloi^ 
the  Stockton  and  Darlington  Railway,  unto  and  over  the  said 
Brusselton  inclined  plane,  and  thence  along  the  last-men- 
tioned railway  to  Middlesborough,  where  the  same  coals  were 
afterwards  shipped  for  London,  to  be  consumed  there.  And 
the  defendants  demanded  and  received  from  the  plaintiff,  in 
respect  of  the  transit  of  such  coals  along  their  railway,  toll- 
age  after  the  rate  of  one  halfpenny  per  ton  per  mile ;  and 
also  (under  protest)  the  additional  sum  of  6(2.  per  ton  upon 
the  same  coals,  in  respect  of  their  transit  over  the  Brusselton 
inclined  plane,  amounting  to  202. 

The  plaintiff  brought  this  action  to  recover  back  these  sev- 
eral sums  of  7052.  8s.  4(2.,  and  404/.,  and  20/.,  on  the  ground 
that  the  defendants  were  not  entitled  to  receive  toUage  after 
a  higher  rate  than  one  halfpenny  per  ton  per  mile  in  respect 
of  the  transit  of  the  coals  along  their  railway,  nor  any  ad- 
ditional tonnage  in  respect  of  the  transit  of  such  coals  over 
the  Binisselton  inclined  plane ;  inasmuch  as  the  same  coak 
were  intended  to  be  shipped  for  the  purpose  of  exportation, 
at  places  within  the  port'  of  Stockton-upon-Tees. 

The  special  verdict  was  argued  before  the  Court  of  Com- 
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mon  Pleas,  which  adjudged  (a)  that  the  defendants  were 
entitled  to  demand  an  additional  tonnage  in  respect  of 
the  transit  of  the  coals  over  *  the  inclined  plane,  but  *  596 
were  not  entitled  to  demand  of  the  plaintiff  toUage, 
after  a  higher  rate  than  one  halfpenny  per  ton  per  mile  in 
respect  of  the  transit  of  the  coals  along  their  railway ;  and 
that  the  plaintiff  was  entitled  to  recover  back  from  them  the 
sum  of  705Z.  8«.  4(2.,  but  not  the  sums  of  404Z.  and  20Z.,  or 
either  of  them.  A  writ  of  error  was  brought  in  the  Court  of 
Exchequer  Chamber,  which  affirmed  (i)  the  judgment  of  the 
Court  of  Common  Pleas.  The  present  writ  of  error  was  then 
brought. 

Mr.  Kelly  and  Mr.  Smythey  for  the  plaintifiis  in  error  (de- 
fendants below).  —  The  first  question  in  this  case  is  as  to  the 
construction  of  the  words  **  shipped  for  exportation."  These 
words  must  apply  to  coals  intended  to  be  sent  to  foreign  ports. 
That  is  the  ordinary  understanding  of  the  words ;  and  here 
the  Act  must  be  construed  upon  that  ordinary  understanding. 
Such  is  the  rule  of  construction  stated  by  Mr.  Baron  Pabke, 
in  Bennett  v.  Daniell ;  (c)  and  by  the  same  learned  Judge,  in 
The  King  v.  Pease.  ((2)  The  rule  thus  stated  is  founded  on 
the  authorities-  collected  in  Bacon's  Abridgment.  («)  If  the 
words  are  so  construed,  it  is  plain  that  the  toll  receivable  on 
these  coals  for  passing  along  the  railway  cannot  be  restricted 
to  that  of  one  halfpenny  per  ton. 

But  besides  this,  it  is  contended,  secondly,  that  the  tonnage 
duty  on  coal  about  to  be  exported  is  not  a  tonnage  duty 
imposed  in  substitution  for,  but  is  in  addition  to,  that  which 
is  payable  for  coal  passing  along  the  railway  and  not 
intended  for  exportation.  *  The  amount  of  the  two  *  597 
duties  is  a  strong  circumstance  in  favour  of  this  argu- 
ment.    The  proprietors  have  the  liberty  of  imposing  any  toll 

(a)  2  Man.  &  6r.  134.  (b)  8  Man.  &  Gr.  956. 

(c)  10  B.  &  C.  500;  5  Man.  &  Ryl.  441. 

(d)  1  Nev.  &  Man.  690.  See  the  rule  as  to  the  construction  of  statutes 
in  the  opinion  delivered  hy  Lord  Chief  Justice  Tindal,  on  behalf  of  the 
Judges,  in  the  Sussex  Peerage  Case,  ante,  p.  85. 

(e)  Tit.  Statute,  1,  5. 
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not  exceediDg  the  amount  of  4<2.  per  ton  per  mile  on  coal 
carried  along  the  railway ;  and  it  never  oould  have  been 
intended  that  on  coals  intended  to  be  shipped  for  exporta** 
tion,  the  tonnage  duty,  which  might  otherwise  have  been  4d,^ 
should  be  at  once  reduced  to  one  halfyenny.  There  is  nothing 
in  the  Acts  to  show  that  the  Legislature  desired  to  encourage 
to  such  an  extent  the  exportation  of  coals.  There  are  not  in 
the  Acts  any  provisions  to  compel  the  coal-owners  to  declare 
whether  the  coals  are  or  are  not  intended  for  exportation ;  nor 
any  means  afforded  to  the  proprietors  of  the  railroad  to  com- 
pel the  payment  of  the  larger  tonnage  duty,  should  such  a 
declaration  be  fraudulently  made,  or  should  it,  after  having 
been  fairly  made,  be  abandoned.  These  circumstances  are 
sufficient  to  show  that  the  halfpenny  per  ton  is  an  additional 
toll  to  be  taken  by  the  proprietors  at  the  coast  terminus  of 
their  railway. 

But  assuming  the  Court  below  to  have  given  a  correct 
judgment  on  these  points,  still  it  is  clear  that  the  lower  rates 
of  duty  cannot  be  claimed  where  the  coals  are  taken  along  a 
part  of  the  Stockton  line,  and  then  conveyed  along  the  Clar- 
ence line  to  the  place  of  shipment.  The  low  rate  of  chaige 
might  have  been  consented  to  by  the  proprietors  of  the 
Stockton  Railway,  because  of  the  right  to  carry  the  whole 
distance ;  but  they  might  have  refused  to  accept  that  low  rate 
of  charge,  subject  to  the  right  of  the  proprietors  of  another 
railway  to  divide  the  traffic  with  them,  by  enabling  the  pub- 
lic only  to  use  a  part  of  their  line.  And  this  argument  of 
probability  is  strengthened  by  the  fact,  that  at  the  time  these 

tolls  were  fixed  by  the  Act  of  2  Geo.  4,  there  was  no 
*  598    other  railway  in  existence  *  to  interfere  with  the  traffic 

on  the  plaintifib'  line.  And  if  the  toll  upon  coals  to  be 
exported  applies  to  all  coal  shipped  from  the  port  of  Stockton, 
the  expectation  of  having  a  very  large  traffic  in  that  way,  in 
which  they  might  be  interested  in  the  shipping  at  their  te> 
minus,  as  well  as  in  carrying  along  their  line,  might  have  been 
the  inducement  for  the  Stockton  railway  proprietors  to  con- 
sent to  carry  coals  for  exportation  at  such  a  low  rate  of  ton- 
nage. But  that  consent  never  would  have  been  given  had 
they  imagined  that  the  amount  of  their  business,  both  as  to 
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carriage  and  shipment,  was  to  be  divided  iu  this  manner  with 
another  railway.  The  Act  must  be  construed  as  a  Parlia- 
mentory  contra^  made  ^ith  the  oompany.  How  is  it  posai- 
ble  for  the  railway  proprietors  to  know  that  the  coals  taken  ' 
o£F  their  line  at  Simpasture  are  actually  intended  for  exporta- 
tion ?  The  di£Sculties  of  ascertaining  that  fact  apply  with 
double  force  at  this  part  of  the  argument,  and  show  the  in- 
consistency of  the  grounds  upon  which  the  liability  to  the 
lower  rate  of  tolls  is  insisted  upon. 

Besides  this,  it  is  contended  that  the  port  of  Clarence  is 
not,  within  the  words  of  the  Act,  ^*  the  port  of  Stockton."  (a) 
The  preamble  of  the  Act  shows  that  by  these  words  was 
intended  that  part  of  the  river  which  is  on  the  Stockton  side 
of  the  Tees,  "  at  or  near  Stockton,"  and  the  "  town  and  port 
of  Stockton ; "  and  does  not  include  what  for  other  purposes 
may  be  considered  the  port  of  Stockton ;  namely,  something 
which  includes  towns  many  miles  distant  from  Stockton.  If 
the  enacting  part  of  the  Act  is  doubtful,  the  preamble 
must  be  taken  to  explain  *and  construe  it.  Coke  *599 
upon  Littleton,  (6)  Cre9pigny  v.  Wittenoom^  (c)  Mmon 
V.  Armitage^  (d)  and  Malton  v.  Cave,  (e)  The  application  of 
the  preamble,  as  the  means  of  construing  this  enactment,  is 
the  more  imperatively  required  here,  as  the  section  which 
gives  the  proprietors  the  right  to  levy  the  toll  upon  the  ex- 
portation of  coals,  speaks  of  them  as  ^^  shipped  on  board  any 
vessel  in  the  port  of  Stockton-upon-Tees  aforesaid."  This 
last  word  compels  a  reference  to  the  preamble ;  and  by  so 
doing  shows  that  the  port  here  spoken  of  is  that  which  has 
been  before  described,  and  which  is  the  port  of  the  town  of 
Stockton,  the  port  *^  at  or  near  Stockton."  The  case  of  The 
Mull  Dock  Company  v.  Browne  (jg)  is  in  favour  of  this  con- 
struction. 

As  to  the  toll  demanded  in  respect  of  passing  the  inclined 
plane  at  Brusselton,  it  is  manifest  that  as  the  formation  of 

(a)  As  to  the  meaning  of  the  word  '*  port,"  see  2  Man.  &  Gr.  155, 
where  the  editors  have  introduced  a  very  learned  note  on  this  subject. 
(6)  79  a.  (c)  4  T.  B.  790. 

(<0  13  Yes.  25.  \e)  1  B.  &  Ad.  53S. 

(^)  2  B.  &  Ad.  43. 
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that  inclined  plane  was  the  subject  of  a  special  expense  to 
the  proprietors,  the  legislature  gave  them  the  right  to  make  a 
special  charge  in  respect  of  the  use  of  it ;  and  whatever  the 
'  general  tolls  may  be,  that  that  charge  is  to  be  made  in  addi- 
tion to  them. 

Lord  Brougham  intimated  that  the  Lords  had  agreed  that 
the  word  "  exportation  "  must  be  construed  in  its  largest 
sense,  and  that  the  counsel  for  Mr.  Barrett  need  not  trouble 
themselves  on  that  point. 

Sir  Thomas  Wilde  (with  whom  were  Mr,  Faher  and  Mr. 
Fitzherbert)^  for  the  defendant  in  error.  —  The  judgment  of 
the  Court  below  was  right  in  declaring  that  the  toll  of  one 
halfpenny  per  ton  per  mile  was  not  cumulative.  The 
*  600  toll  is  in  the  nature  of  a  tax,  and  *  the  Act  which  con- 
fers the  right  to  take  it  must  be  construed  strictly 
against  the  parties  in  whose  favour  that  right  is  created.  No 
charge  can  be  fixed  on  the  public,  except  by  the  clear  words 
of  a  statute ;  and  this  rule  holds,  notwithstanding  what  has 
been  said  on  the  subject  of  viewing  this  Act  as  a  Parliamen- 
tary contract  with  the  proprietors  of  the  railway.  Q-ildart  v. 
Gladstone^  (a)  Hull  Dock  Company  v.  Browne^  (6)  Liverpool 
Canal  Company  v.  Hustler^  (c)  Brittain  v.  The  Cromford  Ca- 
nal Company,  (d)  This  Act  was  obtained  by  the  proprietors 
of  the  railway,  and  must  for  that  reason  also  be  construed 
against  them,  and  not  in  their  favour.  Scales  v.  Pickering  (e) 
and  Niblett  v.  Poltow.  (^)  The  case  of  The  Hull  Dock  Com- 
pany V.  Browne  applies  to  both  these  considerations,  and 
shows  the  principle  of  construction  appliable  to  Acts  of  this 
sort  to  be,  that  particular  words  are  to  receive  the  narrower 
or  the  more  extended  meaning,  according  as  such  meaning 
will  operate  most  beneficially  for  the  public. 

This  line  of  argument  applies  to  and  negatives  the  claim 
of  an  additional  toll  in  respect  of  the  coals  passing  the  in- 
clined plane  at  Brusselton. 

(a)  11  Eaat,  676.  (6)  2  ?.  &  Ad.  43. 

(c)  1  B.  &  C.  424;  2  Dowl.  &  Ryl.  556. 

((0  3  B.  &  Aid.  141.  (e)  4  Bing.  448;  1  Moore  &  P.  195. 

(J)  1  New  Cas.  81;  4  Moore  &  S.  595. 
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The  only  remaining  question  then  is,  whether  Port  Clar- 
ence is  within  the  port  of  Stockton-upon-Tees.  There  can 
be  no  doubt  that  it  is  ;  there  is  no  such  ambiguity  in  the  sec- 
tion imposing  the  tolls  on  coals  exported,  as  to  require  any 
reference  to  the  preamble  for  the  purpose  of  explaining  it. 
The  whole  port  of  Stockton  is  intended,  and  not  that  which 
is  on  the  side  of  the  town  and  adjoins  it.  In  the 
enacting  section  *the  town  is  never  spoken  of;  the  *601 
expression  is,  "  the  port  of  Stockton ; "  and  that  ex- 
pression must  receive  its  widest  construction,  according  to 
the  principles  and  the  authorities  already  cited. 

September  4. 

The  Lord  Chancellor.  —  My  Lords,  various  points  were 
argued  at  the  bar  in  this  case,  as  well  in  the  Court  below  as 
before  your  Lordships.  The  first  question  relates  to  the 
meaning  of  the  terms  '*  shipped  for  exportation,"  in  the 
Stockton  and  Darlington  Railway  Act ;  whether  they  were 
confined  to  exportation  to  foreign  countries,  or  included  ship- 
ments of  coals  to  be  carried  coastwise  to  other  parts  of  the 
kingdom.  There  is  not,  I  think,  any  reason  for  adopting  the 
narrower  interpretation.  The  terms  are  large  enough  to 
comprehend  both  ;  and  if  it  was  a  case  of  doubt,  the  rule  is, 
in  Acts  of  this  nature,  to  adopt  the  construction  most  benefi- 
cial to  the  public.  I  may  further  observe,  that  from  the 
nature  of  the  article,  the  home  market  would  probably  have 
been  at  least  as  much  in  the  contemplation  of  the  legislature 
as  the  foreign. 

Another  question  is,  whether  the  duty  upon  coal  shipped 
for  exportation  is  in  addition  to  the  duty  payable  for  all  coal 
carried  along  the  railway, — whether  it  is  cumulative?  I 
think  it  is  not,  but,  on  the  contrary,  that  coal  so  destined  was 
meant  to  be  excepted  from  the  general  rate,  and  subjected  to 
a  lower  amount  of  duty.  If  it  was  intended  that  both  duties 
should  be  payable,  words  should  have  been  added,  as  is  usual 
in  such  cases,  to  denote  that  intention.  The  argument  is, 
that  as  all  coals  are  liable  to  a  toll  not  exceeding  id.  a  ton 
per  mile,  and  as  a  duty  is  imposed  on  coals  shipped  for  expor- 
tation, to  satisfy  these  terms  the  latter  duty  must  be  cumula- 
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tiye.  But  it  is  sufficient  for  the  purpose  of  meeting 
*  602    this  *  reasoning  to  observe  that  the  duty  upon  all  ooal 

shipped  for  exportetion  shaU  not  exoeed  one  half- 
penny ;  which  is  inconsistent  with  the  supposition  of  its  being 
in  addition  to  the  former  rate.  In  a  ease  of  doubt,  the  same 
rule  would  apply  here  as  upon  the  former  question. 

The  third  question  relates  to  the  place  of  shipment.  The 
reduced  toll  is  payable  for  all  coal  conveyed  along  the  rail- 
way and  shipped  on  board  any  vessel  or  vessels  in  the  port  of 
Stockton-upon-Tees,  for  the  purpose  of  exportation.  Several 
quantities  of  coal  were  conveyed  along  the  Stockton  Railway, 
to  its  junction  with  the  Clarence  Railway,  and  thence  along 
the  latter  railway  to  Port  Clarence,  where  the  coal  was 
shipped  for  London.  Port  Clarence  is  within  the  limits  of 
the  port  of  Stockton-upon-Tees.  It  is  contended  by  the 
defendants  that  they  are  not,  under  these  circumstances, 
limited  to  the  right  of  demanding  the  reduced  duty ;  that 
such  reduced  duty  is  confined  to  cases  where  the  coal  is  car^ 
ried  along  the  line  to  its  terminus  at  or  near  Stockton  ;  that 
the  port  of  Stockton-upon-Tees,  means  the  town  and  port  of 
Stockton,  and  not  the  port  of  Stockton  in  its  more  extended 
sense,  which  includes  Hartlepool,  Seaham,  and  other  places 
several  miles  distant  from  Stockton ;  that  the  words  of  the 
Act  are,  the  port  of  Stockton-on-Tees  aforesaid,  and  have 
reference  to  the  preamble,  in  which  the  port  is  always  men- 
tioned in  connection  with  the  town,  ^*  the  town  and  port  of 
Stockton-on-Tees." 

But  the  words  of  the  clause  by  which  the  duty  is  imposed, 
make  no  mention  of  the  town.  The  duty  is  upon  ooals 
^*  shipped  on  board  of  any  vessel  in  the  port  of  Stockton-on- 
Tees  aforesaid ; "  and  I  think,  therefore,  the  word  of  refers 
ence,  **  aforesaid,"  has  not  the  effect  contended  for  by  the 

defendants.  There  is  nothing  in  the  Act  that  requires 
*603    the  coal  to  be  carried  *  along  the  whole  line.     The 

duty  is  payable  by  the  mile ;  and  the  parties  may,  I 
think,  leave  the  railway  at  any  convenient  point,  paying  only 
the  reduced  duty,  provided  the  coals  are  shipped  within  the 
port  for  exportation.  The  case  comes  within  the  words  of 
the  Act,  and  there  seems  to  be  no  reason  for  adopting  a  more 
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restricted  interpretation  for  the  benefit  of  the  Company  by 
whom  the  Act  was  obtained. 

The  remaining  question  relates  to  the  duty  for  passing  the 
inclined  plane ;  viz.,  whether  it  is  payable  in  respect  of  coals 
exported.  It  is  payable  for  **all  the  articles,  matteiB,  and 
things  for  which  a  tonnage  is  therein  before  directed  to  be 
paid."  This,  I  think,  is  a  cumulative  duty,  and  is  payable 
without  reference  to  distance.  But  **  all  coals  "  are  before 
mentioned:  it  would,  therefore,  apply  to  them.  It  is  true, 
that  a  lesser  duty  is  afterwards  assigned .  to  coals  shipped  for 
exportation ;  but  this  I  consider  is  merely  a  reduction  under 
special  circumstances,  of  the  former  duty,  and  does  not  pre- 
vent the  charge  for  the  inclined  plane  attaching.  I  think, 
therefore,  that  the  judgment  of  the  Court  below  must  be 
afBrmed. 

Lord  Brougham.  -^  My  Lords,  I  am  of  the  same  opinion  as 
that  which  has  been  expressed  by  my  noble  and  learned 
friend.  This  was  a  writ  of  error  from  the  Exchequer  Cham- 
ber, affirming  a  judgment  given  by  the  Court  of  Common 
Pleas  in  favour  of  the  plaintiff  there  (the  defendant  in  error 
here),  upon  an  action  of  (issumpiit  by  him  in  the  latter  Court 
against  the  defendants  (the  plaintiffs  in  error),  to  irecover 
back  three  sums  of  7051.  8«.  4d.,  4042.,  and  202.,  exacted  by 
and  paid  to  them  in  respect  of  a  toll  of  more  than  ^d.  per 
ton  per  mile  upon  coal  carried  along  the  railway,  and 
for  the  transit  of  coal  *  over  a  certain  inclined  plane  *  604 
called  Brusselton  plane,  such  coals  being  shipped  for 
exportation  at  places  within  the  port  of  Stockton-upon-Tees. 
A  special  verdict  had  been  found  at  the  trial ;  and  upon  the 
&cts  found  thereby,  the  Court  of  Common  Pleas  gave  judg* 
ment  that  the  company  was  entitled  to  take  the  additional 
tonnage  in  respect  of  the  transit  of  coals  along  the  Brussleton 
inclined  plane,  but  was  not  entitled  to  exact  more  than  ^d. 
per  ton  per  mile  for  the  carriage  of  the  coal  along  the  rail- 
way ;  and  that,  therefore,  the  defendant  in  error  (the  plain- 
tiff below)  was  entitled  to  recover  back  the  first-mentioned 
sum  of  7052.  8«.  4(2.,  but  not  either  of  the  last-mentioned 
sums  of  4002.  or  20/.    This  judgment  of  the  Court  of  Commoa 
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Pleas  being  affinned  in  the  Court  of  Exchequer  Chamber, 
the  present  writ  of  error  was  brought,  which  now  remains  for 
judgment.  Of  the  five  questions  which  have  arisen  in  the 
course  of  these  proceedings,  two  are  now  given  up,  and  one 
seemed  so  clear  to  your  Lordships,  that  the  learned  counsel 
for  the  defendant  in  error  was  stopped  from  going  into  it: 
that  was  with  respect  to  the  point  of  embarkation.  ^  The 
questions  abandoned  are,  the  claim  made  by  the  company  to 
charge  ^d.  per  ton  under  the  5th  article  of  the  62d  section  of 
the  Act,  cumulating  with  the  4d.  under  the  2d  article ;  and 
the  denial  of  the  right  of  the  company  to  charge  Is.  a  ton  for 
passing  over  the  inclined  plane  where  |(2.  per  ton  is  charged, 
and  not  merely  to  take  that  ^.  The  latter  of  these  points 
had  been  given  by  the  judgment  below  against  the  plaintiff^ 
now  defendant  in  en*or,  and  he  no  longer  resists  the  judg- 
ments in  this  particular.  The  first  had  been  found  for  him, 
and  the  plaintifib  in  error  now  abandon  their  objec- 
*  605  tion  to  it.  The  third  question  arose  *  upon  an  argu- 
ment used  by  the  plaintiffs  in  error,  that  the  coals, 
having  been  found  by  the  special  verdict  to  have  been 
shipped  by  the  plaintiff  below  for  carriage  to  London,  and 
therefore  for  home  consumption,  this  does  not  come  within 
the  meaning  of  the  word  ^^  exportation  "  in  the  clause  or 
article  which  restricts  the  company  to  the  charge  of  ^d.  aa 
coals  shipped  for  exportation  on  board  of  vessels  in  the  port 
of  Stockton ;  but  it  seemed  dear  that  no  such  construction 
could  be  put  upon  the  word  as  would  exclude  a  shipment  in 
that  port  to  be  carried  coastwise  to  London,  which  the  special 
verdict  found  td  be  the  case  here. 

The  remaining  two  questions,  then,  alone  stand  for  de- 
cision, and  to  those  my  noble  and  learned  friend  has  applied 
himself,  and  I  come  to  the  same  conclusion  with  him  upon 
them ;  and  these  are,  first  (and  it  is  a  very  material  one), 
does  **  Stockton-upon-Tees  "  mean  the  town  or  the  port  of 
Stockton,  the  shipments  in  question  being  made,  as  appears 
by  the  special  verdict,  at  Port  Clarence,  upon  the  river  Tees, 
which  Port  Clarence  is  found  also  to  be  within  the  port  of 
Stockton,  but  not  within  the  town  of  Stockton;  and,  sec- 
ondly, has  the  company  any  right  to  chaxge  any  greater  sum 
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per  ton  than  the  id.  ?  This  second  question  really  resolves 
itself  into  the  first,  or,  at  any  rate,  is  immaterial  if  the  first 
be  plainly  against  the  company. 

The  main  question,  then,  relates  to  the  meaning  of  the 
words  in  the  Act,  ^^port  of  Stockton-on-Tees  aforesaid." 
When  I  say  the  Act,  I  mean  the  5th  article  of  section  62  of 
the  Act,  which  5th  article  is  an  excepting  article ;  and  it  is 
very  material  to  keep  in  view,  with  reference  to  the  question 
in  this  case,  that  it  is  an  article  excepting  coal  from 
high  duty.  *  The  only  previous  mention  of  the  port  •  606 
is  in  the  preamble,  which,  in  mentioDing  the  termini 
of  the  proposed  railway,  describes  one  of  them  as  ^^  the  river 
Tees,  at  or  near  Stockton."  Now  in  this  place,  doubtless, 
the  town  is  intended,  and  it  is  intended  because  the  river 
Tees  is  mentioned,  on  which  it  stands,  and  it  would  be  in- 
sensible to  give  it  any  other  construction.  But  observe,  no 
mention  is  here  made  of  port  at  all.  It  is  only  the  town, 
that  is,  Stockton  alone  is  mentioned.  Afterwards  mention 
is  made  of  ^^  the  town  of  Stockton-upon-Tees ; "  of  course 
here  there  can  be  no  doubt.  Hitherto  nothing  is  said  of  the 
port.  But  then  we  have  mention  made  of  it ;  and  how  ?  It 
is  said  that  the  projected  railway  will  be  useful,  ^^  by  facili- 
tating the  conveyance  of  coal,  iron,  lime,  com,  and  other 
commodities,  from  the  interior  of  the  county  of  Durham  to 
the  town  of  Darlington  and  to  the  town  and  port  of  Stock- 
ton ; "  and  ''  also  the  conveyance  of  merchandise  and  other 
commodities  from  the  said  town  and  port  of  Stockton  to  the 
town  of  Darlington,  and  into  the  interior  of  the  county  of 
Durham."  Here  is  a  totally  different  phraseology,  and  it  is 
used  respecting  a  different  subject-matter,  namely,  the  com- 
merce of  the  place ;  and  accordingly  we  find  the  ^'  port,"  as 
well  as  the  town,  mentioned  in  this  place,  whereas  the  town 
only  was  mentioned  when  the  question  related  to  the  ter- 
miniM  of  the  railway. 

This  may  reasonably,  therefore,  be  intended  to  mean  what- 
ever goes  by  the  name  of  the  port  of  Stockton ;  and  the  port 
of  Stockton,  by  the  verdict,  is  found  to  include  Port  Clar- 
ence, which  appears  to  be  five  miles  from  the  town;  and 
even  Hartlepool  is  included,  which  is  twelve,  and  Seaham  is 
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included,  which  is  twenty-two  miles  distant  from  the  town. 
It  seems  quite  impossible,  therefore,  to  limit  the  words 

*  607   in  the  *  6th  article  of  the  section,  "  port  of  Stockton- 

on-Tees  aforesaid,"  by  the  first  two  instances  where 
the  town  is  mentioned  in  the  preamble ;  there  not  being  any 
thing  said  in  those  two  places  of  the  port,  which  is  only 
mentioned  when  there  is  a  statement  of  trafSc  to  and  thioi:^ 
the  port,  which  may  very  well  mean  the  whole  port ;  and  so 
the  words  in  the  preamble,  at  the  utmost,  leave  whateyer 
doubt  arises  on  the  acting  clause  unsolved. 

It  must  be  observed  that,  in  dubio,  you  are  always  to  lean 
against  the  construction  which  imposes  a  burden  on  the 
subject.  The  meaning  of  the  legiskture  to  tax  him  must 
be  clear.  It  was  so  held  in  The  ffvil  Dock  Oampany  v. 
JSrovmey  (a)  which  both  parties  in  this  case  relied  on,  though 
for  difiPerent  purposes^  and  which  i;he  plaintifb  in  error  es^ 
pecially  cited  in  support  of  the  argument  for  them.  The 
like  law  was  laid  down  by  the  Court  of  King's  Bench  in  the 
case  of  a  company  claiming  against  the  public.  GHldati  v. 
Q-lad%tone (h)  and, other  cases  entirely  concur  in  the  same 
reasonable  view.  The  Court  there  said,  in  effect,  **  here  is 
a  company  which  gets  an  Act  of  Parliament  to  tax  the  sub- 
ject ;  it  is  incumbent  upon  that  company  to  do  two  things, — 
to  take  care  that  the  Act  of  Parliament  is  made  dear  and 
undoubtful,  especially  upon  those  clauses  by  which  the  com- 
pany seeks  to  impose  a  burden  upon  the  public ;  and  if 
companies  do  not  choose  to  take  the  trouble  to  do  that,  let 
them  abide  by  the  consequences;  they  will  not  be  able  to 
levy  the  duty."  But  here,  the  question  is  of  an  exemption 
or  restriction  of  the  duty  imposed.  The  article  in  question 
restricts  the  duty  on  exported  coal  to  a  hal^enny,  being  8ii. 

less  than  the  second  article  allows,  making  it  one- 

*  608  eighth  *  part  only  of  the  tax.    Therefore  we  are,  ac- 

cording to  the  books  cited,  to  lean  in  favour  of  the 
construction,  where  it  is  doubtful,  which,  by  extending  the 
limits  of  the  port,  enlarges  the  bounds  of  the  exemption 

(a)  2  B.  &  Ad.  48. 

(&)  11  East,  676;  12  Bast,  480;  2  Taunt  97. 
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from  the  special  taxation.  Now,  as  to  the  import  of  the  case 
of  the  Hull  Dock  Company  on  the  first  question  generally,  it 
has  really  no  bearing  whatever  upon  the  contention  of  the 
plaintiSis  in  error,  except  that  it  is  a  case  where  a  port,  that 
of  Hull,  was  held  not  to  comprise  aU  the  other  ports  which, 
for  certain  specific  purposes, — revenue  purposes, — are  known 
and  held  to  belong  to  it.  The  grounds  on  which  this  was 
held  are  clear  and  satisfactoiy,  and  not  one  of  them  is  to  be 
found  in  this  case,  even  if  there  did  not  exist  the  gener^ 
rule  already  referred  to  against  applying  doubtful  clauses  in 
favour  of  the  company ;  which  rule  clearly  does  apply  here, 
but  applies  to  include,  not  to  exclude.  Port  Clarence  in  Stock- 
tonport.  And  that  is  the  only  part  of  the  decision  in  the  case 
of  The  Mull  Dock  Company  v.  Browne  which  has  the  least  ap- 
plication to  this  case  ;  for  that  the  other  part  of  the  case  has 
no  application  is  quite  clear.  Then  there  were  cited  the  re- 
turns to  two  commissions,  one  in  tempore  Elizabeth,  the  other 
m  tempore  Charles  2.  By  the  former  it  is  found  that  Scar- 
borough, Grimsby,  York,  and  other  ports,  are  not  within 
Hull,  but  are  members  of  the  port  of  Hull ;  York  being  forty 
miles  off,  or  thereabouts.  By  the  latter  return  to  the  com- 
mission in  Charles  the  2d'8  time,  it  is  said  by  the  Crown, 
**  our  members  of  Hull ; "  that  is  to  say,  Scarborough  and 
others,  Hull  having  been  long  since  granted  to  the  corpora- 
tion by  the  Crown,  certainly  as  early  as  Richard  the  2d; 
possibly,  according  to  the  corporation's  argument,  as  early  as 
Edward  the  1st.  This  plainly  indicates  that  the  word 
^^  our  members,"  *  applies  to  the  creeks  or  outports,  *  609 
and  not  to  Hull,  because  Hull  was  not  ^^  our  mem- 
bers,*' or  "our  port."  It  appeared,  too,  that  for  all  the 
Humber,  all  the  Trent,  and  all  the  Ouse,  comprising  many 
places  of  trade  and  many  ports,  there  is  but  one  custom- 
house ;  viz.,  that  at  Hull.  This  explains  why  they  are  called 
members  of  Hull.  Hence  the  usual  treating  of  these  ports 
as  members  of  Hull  for  revenue  purposes,  and  for  none 
other. 

Lastly,  two  other  Acts  of  Parliament,  the  42d  Geo.  the 
3d,  and  the  45th  Geo.  the  3d,  were  referred  to  in  that  case, 
in  which  the  words  "  port  of  Kingston-upon-HuU  "  were  em- 
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ployed,  when  it  was  quite  plain  that  the  port  of  the  town  of 
Hull  alone  could  be  intended.  The  case,  therefore,  of  the 
Siill  Dock  Company  v.  Broume  is  completely  distinguishable 
from  this,  and  its  import  is  truly  in  favour  of,  and  not  in 
opposition  to,  the  judgment  of  the  Court  below.  I  therefore 
concur  in  the  motion  of  my  noble  and  learned  friend,  that 
the  judgment  of  this  House  must  be  given  for  the  defendant 
in  error,  with  costs. 

Judgment  affirmed,  with  costs. 


♦610  •TAYLOR   v.  CLEMSON. 

1844. 

Henry  Taylor,  Esquire  ....       Plaintiff  in  Error. 
WiLUAM    CLEMSON    and     Joseph   j  j^^^^  ^  j^^ 
Vaughan    ) 

I 

Statute.    Raih/oay  Company.    Inquisition.    Jurisdiction. 

An  Act  of  Parliament  authorized  a  railway  company  to  take  lands  neoct- 
sary  for  the  railway  works,  on  payment  or  tender  of  such  siima  of 
money  as  should  have  been  agreed  upon,  or  awarded  by  a  jury  in  the 
manner  directed  by  the  Act :  and  by  the  section  of  the  Act  for  settling 
differences  between  the  company  and  owners  and  occupiers  of,  or  pe^ 
sons  interested  in,  lands  to  be  taken,  it  was  enacted  that  if  any  sach 
person  should  not  agree  with  the  company  as  to  the  amoimt  of  pur- 
chase-money, or  should  refuse  to  accept  such  purchase-money  as  should 
be  offered  by  the  company,  or  should,  for  twenty-one  days  after  notice 
to  him  in  writing,  neglect  or  refuse  to  treat,  or  should  not  agree  with 
the  company  for  the  sale  of  his  interest,  &c.,  the  company  might  iasae 
a  warrant  to  the  sheriff  to  summon  a  jury  to  assess  the  sum  to  be  paid 
for  the  purchase  of  the  lands  ;  and  the  sheriff  should  give  judgmcat 
for  such  sum. 

The  company  issued  a  warrant,  purporting  to  be  pursuant  to  the  powen 
given  by  the  Act,  and  requiring  the  sheriff  to  summon  a  jury  to  assess 
the  value  of  the  plaintiff 's  land,  &c.  The  jury  was  summoned,  and 
assessed  the  value  ;  the  owner  of  the  land  attending,  and  protesting 
that  the  company  had  no  right  to  take  his  lands,  as  not  being  d»- 
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scribed  in  the  schedule  to  the  Act.  An  inquisition  was  recorded,  pur- 
porting to  be  taken  **  pursuant  to  the  Act,  on  the  oaths  of  jurors  duly 
impanelled,  in  pursuance  of  the  warrant  to  the  inquisition  annexed, 
who  assessed  the  sum  to  be  paid  for  the  property  particularized  in  the 
warrant,  and  authorized  by  the  Act  to  be  taken  for  the  railway  ; 
whereupon  the  sheriff,  in  pursuance  of  the  Act,  gave  judgment  for 
that  sum.  Neither  the  warrant  nor  inquisition  stated  that  the  owner 
had  refused  to  treat,  or  had  not  agreed  with  the  company  for  the  sale 
of  his  land,  nor  that  the  company  had  served  on  him  the  notice  re- 
quired by  the  Act  to  be  given  :  but  it  appeared  aliunde  that  he  did 
not  agree  with  the  company,  and  that  he  had  received  the  requisite 
notices.    Held'— 

1.  That  sufficient  ^ts  were  stated  in  the  inquisition  and  warrant  to 
show  the  jurisdiction  of  the  sheriff  and  jury. 

2.  That  the  impanelling  a  jury,  and  an  assessment  by  them,  being  facts 
inconsistent  with  an  agreement,  necessarily  imply  non-agreement ;  and 
no  inquisition  is  defective  for  not  stating  a  fact  which  is  necessarily 
implied  by  those  that  are  stated. 

3.  That  notice  was  waived  by  the  party's  appearing,  not  protesting  for 
want  of  notice.^ 

May  2,  3,  31 ;  September  4,  1844. 

This  was   a  writ   of  error   upon   a   judgment   of   the 
Court  of  Exchequer  Chamber,  affirming  a  judgment 
•  of  the  Court  of  Queen's  Bench  on  a  special  verdict,    *  611 
which  was  found  in  an  action  of  assumpsit  at  the 
Liverpool  Summer  Assizes,  1839.  (a) 

The  action  was  brought  by  the  plaintiff  in  error  against 
the  defendants  in  error,  to  recover  the  sum  of  26L  5«.,  being 
one  year's  rent,  for  the  alleged  use  and  occupation  by  them 
of  certain  property  of  the  plaintiff,  situate  at  Manchester, 
and  described  in  his  particulars  of  demand  as  "  a  house,  cot- 
ti^e,  two  cellars,  and  a  school-house ; "  to  which  description 
was  added  afterwards,  by  amendment,  '*yard  and  garden/' 
The  defendants  pleaded  payment  of  147.  into  Court,  and  non- 
assumpsit  as  to  the  residue.  The  plaintiff  replied,  accepting 
the  money  paid  into  Court,  and  joining  issue  on  the  other 
plea.    It  was  admitted  at  the  trial,  that  the  sum  of  142.  was 

(a)  2  Q.  B.  Rep.  078;  2  Gale  k  Day.  846. 

^  See  Hinckley  Pet.  15  Pick.  447;  Walker  v.  Boston  &  Maine  Bail- 
road,  3  Cosh.  1 ;  &oim  v.  Lowell,  8  Met.  172  ;  Parish  v.  Gilmanton,  11 
N.  H.  203. 
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sufficient  to  cover  the  plaintiff's  claim  for  rent  up  to  the  24th 
of  June,  1838 ;  but  he  claimed  rent  to  the  25th  of  December 
in  that  year.  The  defendants'  answer  to  this  claim  was,  that 
on  the  18tb  of  June,  1838,  they  had  been  evicted  from  the 
premises,  of  which  they  before  had  been  the  phiintiffs  ten- 
ants,  by  the  '^  Manchester  and  Leeds  Railway  Company," 
who  had  taken  possession  of  them  for  the  purpose  of  making 
the  works  authorized  by  their  Acts  of  Parliament. 

The  substantial  question  in  the  case  was,  whether  or  not 
the  tenancy  of  the  defendants  to  the  plaintiff  was  determined 
by  their  eviction  from  the  property  before  described,  by  the 
said  company,  on  the  18th  of  June,  1838  ;  and  that  involved 
the  inquiry  whether  the  company  had,  in  their  proceedings 
to  take  possession  of  that  property,  duly  complied  with  the 

requisites  of  the  Act  6  &  7  Will.  4,  cap.  cxi.  (local  and 
*612    *  personal),  entitled  ^*  An  Act  for  making  a  Railway 

from  Manchester  to  Leeds."     The  defendants  on  the 
record  were  indemnified  by  the  company,  who  were  the  real 
defendants*  as  well  in  the  Court  below  as  in  this  House. 
The  parts  of  the  Act  material  to  be  stated  are  as  follows  :  — 

Sect.  3  makes  it  lawful  for  the  company  to  make  and  maintain  a  rail- 
way, in  the  line,  &c.,  or  over  the  lands,  delineated  on  the  plans  and 
described  in  the  books  of  reference  deposited  respectiyely  with  certain 
clerks  of  the  peace  :  and  sect.  4  recites  that  **  maps  or  plans  and  sections, 
describing  the  line  of  the  said  railway,  and  the  lands  in,  &c.,  and  npon 
which  the  same  is  intended  to  be  carried,  together  with  books  of  refer- 
ence thereto,  containing  lists  of  the  names  of  the  owners  and  occnpien 
or  reputed  owners  and  occupiers  of  such  lands,  have  been  deposited '' 
with  such  clerks  of  the  peace. 

<*  Provided  always,"  by  sect.  5,  '*  That  it  shall  be  lawfnl  for  the 
said  company  to  make  the  said  railway  and  other*  works  upon  or  through 
the  lands  delineated  on  the  said  maps  or  plans,  although  such  lands  or 
any  of  them,  or  the  situation  thereof  respectively,  or  the  name  of  tlie 
owners  or  of  the  occupiers  thereof  respectiyely,  may  happen  to  be 
omitted,  misstated,  or  erroneously  described  in  this  Act,  or  in  the  sched- 
ule thereto,  or  in  the  said  books  of  reference,  if  it  shall  appear  to  any 
two  or  more  justices  of  the  peace  for  the  said  county  palatine  of  Lan- 
caster, or  for  the  west  riding  of  the  comity  of  York,  or  for  the  boroQi^ 
of  Leeds  (in  case  of  a  dispute  about  the  same),  and  be  certified  by  writ- 
ing .under  their  hands,  that  such  omission,  misstatement,  or  enroneoas 
description,  proceeded  from  mistake." 
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"  Provided  also,"  by  sect.  7,  **  That  nothing  herein  contained  shall 
authorize  the  said  company  to  take,  injure,  or  damage,  for  the  purposes 
of  this  Act,  any  house  or  other  building  which  was  erected  before  the 
80th  of  November,  1835,  or  any  ground  which  was  then  set  apart  and 
used  as  and  for  a  garden,  orchard,  yard,  &c. ,  other  than  and  except  such 
as  are  specified  in  the  schedule  to  this  Act  annexed,  without  the  consent 
in  writing  of  the  owner  and  occupier  thereof  respectively,  unless  the 
omission  thereof  in  such  schedule  shall  have  proceeded  from  mistake,  and 
unless  it  shall  be  so  certified  in  manner  herein  before  provided  for  in  cases 
of  unintentional  errors  in  the  said  book  of  reference." 

*  And  by  sect.  59  it  is  enacted,  **  That  the  railway,  in  cross-  *613 
ing  the  lands  of  the  Bishop  of  Bristol  and  Joseph  Livesey,  shall 
pass  between  certain  newly  laid-out  streets  there,  called  Allen  Street  and 
Charles  Street,  and  so  as  to  leave  a  space  of  twenty-four  yards  at  the  least 
between  the  railway  and  one  of  the  said  streets  ;  or  in  case  there  shall  not 
be  a  space  of  twenty-four  yards  between  the  said  railway  and  either  or 
both  of  the  said  streets,  the  said  company  shall,  if  required,  purchase  such 
space  or  spaces  as  shall  be  less  than  twenty-four  yards,  and  also  one-half 
of  Allen  Street  or  Charles  Street,  or  both." 

Sect.  138,  so  far  as  it  is  material  to  the  points  in  dispute,  is  as  follows  : 
''  And  for  settling  all  differences  which  may  arise  between  the  said  com- 
pany and  the  several  owners  and  occupiers  of,  or  persons  interested  in, 
any  lands  which  shall  or  may  be  taken,  &c.,  or  injuriously  affected  by  the 
execution  of  any  of  the  powers  hereby  granted ;  be  it  further  enacted, 
that  if  any  person,  corporation,  or  trustee  so  interested  or  entitied,  and 
capacitated  to  sell,  agree,  convey,  or  release  as  aforesaid,  or  any  other 
person,  shall  not  agree  with  the  said  company  as  to  the  amount  of  such 
purchase-money  or  satisfaction,  recompense,  or  other  compensation  as 
aforesaid,  or  if  any  of  the  parties  entitled  to  receive  such  purchase-money, 
&c.,  shall  refuse  to  accept  such  purchase-money,  &c.,  as  shall  be  offered  by 
the  said  company,  and  shall  give  notice  thereof  in  writing  to  the  said  com- 
pany within  one  calendar  month  next  after  such  offer  shall  have  been  made, 
and  the  party  giving  such  notice  shall  therein  request  that  the  matter  in 
dispute  may  be  submitted  to  the  determination  of  a  jury  ;  or  if  any  such 
parties  as  aforesaid  shall  for  the  space  of  twenty-one  days  next  after 
notice  in  writing  shall  have  been  given  to  the  clerk,  agent,  or  principal  officer 
of  any  such  corporation,  or  to  any  of  such  trustees  or  persons  respectively, 
or  left  at  his  last  or  usual  place  of  abode,  or  witii  the  tenant  or  occupier 
of  any  lands  required  for  the  purposes  of  this  Act,  neglect  or  refuse  to 
treat,  or  shall  not  agree  with  the  said  company,  for  the  sale,  conveyance, 
and  release  of  their  respective  estates  or  interests,  &c.,  or  for  the  satisfac- 
tion, &c.,  to  be  paid  to  them  for  any  damage,  &c.,  or  shall  by  reason  of 
absence  be  prevented  from  treating,  or  shall  by  reason  of  any  impediment, 
&c.,  be  incapable  of  making  such  agreement,  conveyance,  or  release  as 
shall  be  necessary  or  expedient  for  enabling  the  said  company  to  take  such 
lands,  &o.,  or  shall  not  disclose  and  prove  the  state  of  the  titie  to  the 
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premises  of  which  they  respectively  may  be  in  possession,  or  of  the  shin, 
interest,  or  charge  which  they  may  claim  to  be  entitled  nnto  or  interested 

in,  in  case  they  shall  be  required  so  to  do  by  the  said  oompany,  or 
*  614  in  any  other  case  *  where  agreement  for  compensation  for  dam- 

ages  incurred  in  the  execution  of  this  Act,  or  for  the  purchase  of 
lands  required  for  the  purposes  of  this  Act,  cannot  be  made,  then  snd 
in  every  such  case  the  said  company  shall  and  they  are  hereby  required 
from  time  to  time  to  issue  a  warrant,  either  under  their  common  seal  or 
under  the  hands  and  seals  of  three  at  least  of  the  directors,  to  the  sheriff 
of  the  county  in  which  the  lands  in  question  shall  be  situate." 

Then,  after  certain  provisions  as  to  jurymen  and  witnesses, 
the  section  proceeds :  — 


**  And  such  jury  shall,  upon  their  oaths,  &c.,  inquire  of  and 
and  give  a  verdict  for  the  sum  of  money  to  be  paid  for  the  purchase  of 
such  lands  (except,  &c.),  and  also  the  sum  of  money  to  be  paid  by  way 
of  satLsfaction,  &c.,  either  for  the  damages  which  shall  before  that  time 
have  been  done  or  sustained,  or  on  any  other  aocount,  &o.,  which  satii- 
f action,  &c.,  shall  be  inquired  into  and  assessed  separately  and  distinctly 
from  the  value  of  the  lands  so  to  be  taken  or  used  as  aforesaid  ;  and  the 
said  sheriff,  under-sheriff,  &c. ,  shall  accordingly  give  judgment  for  such 
purchase-money,  satisfaction,  &c.,  as  shall  be  assessed  by  such  jniy; 
which  said  verdict,  and  the  judgment  thereon  to  be  pronounced  as  afore- 
said, shall  be  binding  and  conclusive  to  all  intents  and  purposes  upon  sll 
persons  and  corporations  whatsoever  :  provided  also,  that  not  less  than 
seven  days'  notice  in  writing  of  the  time  and  place  at  which  such  jury  tre 
so  required  to  be  returned,  shall  be  given  by  the  said  oompany  to  the 
party  with  whom  any  such  controversy  shall  arise,  either  by  delivering 
such  notice  to  such  party,  or  by  leaving  the  same  at  his  place  of 
abode,"  &c. 

By  sect.  140  it  is  enacted,  **  That  the  said  verdicts  and  judgments, 
being  first  signed  by  the  said  sheriff,  &c.,  shall  be  kept  by  the  clerk  of 
the  peace  for  the  county  or  riding  in  which  the  matter  in  dispute  ahaU 
have  arisen,  among  the  records  of  the  quarter  sessions  of  such  county  or 
riding,  and  shall  be  deemed  records  to  all  intents  and  puiposes,"  &c. 

By  sect.  153  it  is  enacted,  *  *  That  in  case  any  party  to  whom  any  money 
shall  be  agreed  or  awarded  to  be  paid  for  the  purchase  of  any  lands  to  be 
taken  or  used  under  or  by  virtue  of  the  powers  of  this  Act,  or  for  any  in- 
terest or  for  compensation  as  aforesaid,  shall  refuse  or  neglect  to  aeoept 
the  same,  or  to  convey  the  premises  or  interest  in  the  premises  purchased, 
&c.,  in  every  such  case  it  shall  be  lawful  for  the  said  company  to  order 
the  money  so  agreed  or  awarded  as  aforesaid  to  be  paid  into  the  bank  of 
England  in  the  name  of  the  Accountant  General  of  the  Court  of 
«  615  Exchequer,  to  be  placed  to  his  account  to  the  *  credit  of  the  partiei 
interested  in  the  said  lands,  &c.,  subject  to  the  control  and  dispo- 
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siiion  of  the  said  Court ;  which,  on  the  application  of  any  party  making 
claim  to  puch  money  or  to  any  part  thereof  by  petition,  is  hereby  em- 
powered, in  a  summary  way,  &c.,  to  order  the  same  to  be  laid  out  and 
invested  in  the  public  funds,  and  to  order  distribution  thereof  or  payment 
of  the  dividends  thereof  accordmg  to  the  estate,  title,  or  interest  of  the 
party  making  claim  thereunto,"  &c. 

By  sect.  160  it  is  enacted,  '*  That  upon  payment  or  legal  tender  of  such 
sums  of  money  as  shall  have  been  agreed  upon  between  the  parties  or 
awarded  by  a  jury  in  manner  aforesaid,  for  the  purchase  of  any  lands, 
&c.,  within  three  months  after  the  same  shall  have  been  so  agreed  upon 
or  awarded,  or  if  the  parties  so  respectively  interested  and  entitled  as 
aforesaid  cannot  be  found,  or  shall  be  absent  from  England,  or  shall  re- 
fuse to  receive  such  money  as  aforesaid,  or  shall  refuse,  neglect,  or  be  un- 
able to  make  a  good  title  to  such  lands  to  the  satLsfaction  of  the  said  com- 
pany, &o.,  then  and  in  any  such  cases,  upon  payment  of  such  money  into 
the  Bank  of  England,  as  herein  before  directed,  to  the  credit  of  the  parties 
interested  in  such  lands,  &c.,  it  shall  be  lawful  for  the  said  company  im- 
mediately to  enter  upon  such  lands,  and  thereupon  such  lands  and  the  fee- 
simple  and  inheritance  thereof,  &c.,  and  all  the  estate,  use,  trust,  and 
interest  of  all  parties  therein,  shall  thenceforth  be  vested  in,  and  become 
the  sole  property  of  the  said  company,  to  and  for  the  purposes  of  this 
Act."  Ac.  (a) 

The  special  verdict  stated  (among  various  matters  not 
necessary  to  be  here  repeated) :  that  before  and  at  the  time 
of  the  passing  of  the  said  Act,  the  defendants  were  tenants 
to  the  plaintiff  of  the  premises  mentioned  in  the  declai*ation, 
at  the  yearly  rent  of  26Z.  5s.,  payable  quarterly ;  and  part  of 
which  were  in  the  occupation  of  other  persons,  as  under- 
tenants to  the  defendants:  that  the  said  railway  company, 
incorporated  by  the  said  Act,  entered  upon  and  took  posses^ 
sion  of  the  same  premises  on  the  18th  of  June,  1838,  and 
therefrom  ejected  the  defendants  and  their  respective 
under-tenants :  *  that  the  tenancy  would  have  con-  *  616 
tinned,  and  the  plaintiff  would  have  been  entitled  to 
such  rent,  until  the  25th  of  December,  1838,  unless  such 
tenancy  was  determined  by  such  eviction  and  proceedings  of 
the  company :  that  the  sum  (14Z.)  paid  into  Court  covered 
all  claim  of  rent  to  the  quarter-day  after  the  eviction ;  and 
therefore  the  jury  found  the  issue  for  the  plaintiff  as  to  the 
residue  of  his  claim,  unless  the  defendants  ceased  to  be  ten- 

(a)  The  above  sections  of  the  Act,  with  others  which  are  not  material 
here,  are  more  fully  set  out  in  the  reports  before  referred  to. 
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ants  to  the  plaintiff  bj  reason  of  such  eviction  and  proceed- 
ings ;  but  if  by  reason  of  those  proceedings  they  ceased  to  be 
tenants,  the  jury  found  the  issue  for  the  defendants.  The 
verdict  then  stated  the  passing  of  the  said  Act  of  Parliament 
in  1836,  and  that  previously  thereto  maps  or  plans  and  sec- 
tions describing  the  line  of  railway  and  the  lands  through 
which  it  was  intended  to  be  made,  together  with  books  of 
reference  containing  the  names  of  the  owners  and  occupiers 
of  such  lands,  were  deposited  with  certain  clerks  of  the 
peace :  that  aU  the  messuages,  lands,  and  tenements  men- 
tioned in  the  notices  (a)  of  the  company,  and  in  their  war- 
rant and  inquisition  afterwards  set  forth,  comprehending 
(among  many  other  things)  the  premises  in  the  declaration 
mentioned,  were  described  in  the  said  maps  or  plans  and 
books  of  reference. 

The  verdict  (after  stating  that  the  whole  capital  of 
1,300,0002.  had  been  subscribed,  &c.)  further  stated  that 
the  company,  having  occasion  to  take,  for  the  purpose  of 
making  the  railway  and  works  authorized  by  the  Act,  certain 
messuages,  lands,  and  tenements,  including  (among  others) 
the  premises  in  the  plaintiff*s  declaration  mentioned,  on  the 
28th  of  October,  1887,  caused  notices  to  be  served 
*  617  on  the  plaintiff  and  defendants,  *  and  others  therein 
named,  being  the  parties  interested  in  the  property 
therein  mentioned;  which  notices  (set  out  in  the  verdict) 
required  such  parties  to  furnish  a  statement  of  their  estate 
and  interest  in  the  property,  and  to  treat  and  agree  with  the 
company  for  the  sale  thereof,  and  for  compensation  for  dam- 
age ;  and  that  in  case  of  non-compliance  with  the  requisitions 
of  such  notices,  the  company  would  issue  a  warrant  to  the 
sheriff  of  Lancashire  (in  which  county  the  property  was 
situate)  to  summon  a  jury,  to  make  such  assessment  as  by 
the  said  Act,  and  another  Act  for  amending  the  same,  was 
authorized :  that  the  plaintiff  did  not  disclose  his  title  to  the 
property  required,  nor  agree  with  the  company  for  the  sale 
thereof,  or  compensation  for  damage :  that  the  company,  on 
the  I7th  of  January,  1838,  issued  their  warrant  to  the  said 

(a)  See  them  in  2  Q.  B.  9S7  et  seq, ;  2  G.  &  D.  846. 

£620] 


TAYLOB  V.   CLEMSON.  *617 

sheriff,  requiring  him  to  summon  a  jury  to  make  such  assess- 
ment accordingly :  (a)  that  notices  were  given  to  all 
the  parties  of  the  time  and  place  of  *  holding  the    *618 
intended  inquisition,  with  a  plan  annexed  to  each, 
corresponding  with  the  plan  drawn  on  the  warrant  (a  form 

(a)  The  warrant,  which  was  fully  set  oat  in  the  verdict,  was  in  sub- 
stance as  follows  :/*  To  the  sheriff  of  the  county  palatine  of  Lancaster : 
We,  the  Manchester  and  Leeds  Railway  Company,  incorporated  by  an 
Act,  &c.,  do,  by  this  our  warrant,  pursuant  to  the  powers  for  that  pur- 
pose given  to  us  by  the  laid  Act,  require  you  the  said  sheriff  to  summon, 
&c.,  a  jury  of  at  least  eighteen  sufficient  and  indifferent  men,  qualified 
according  to  the  laws  of  this  realm  to  be  returned  for  trials  of  issues  in 
her  Majesty's  Courts  of  Record  at  Westminster,  to  be  and  appear  before 
you,  &c.,  at,  &c.,  on  Friday,  the  2d  of,  &c.,  in  order  that  you  the  said 
sheriff  may,  out  of  the  persons  so  summoned,  &c. ,  swear  or  cause  to  be 
sworn  twelve,  who  shall  be  a  jury  for  the  purpose  of  inquiring  of,  asses- 
sing, and  giving  a  verdict  for  the  sum  of  money  to  be  paid  to  Henry 
Taylor,  Ebenezer  Thomson,  William  Clemson,  Joseph  Vaughan,  &c. 
(naming  eleven  others),  or  other  person  or  persons  interested*  for  the 
purchase  of,  Istly,  all  that  piece  or  parcel  of  land,  with  the  buildings 
thereon,  delineated  on  the  map  drawn  in  the  margin  hereof,  &c. ,  contain- 
ing 31,157  superficial  square  yards,  &c.  (then  followed  particular  descrip- 
tions of  that  and  other  pieces  of  land,  comprising  the  premises  in 
question) ;  and  which  pieces  of  land,  and  the  buildings  thereon  as  de- 
lineated in  the  said  plan,  &c.,  are  about  to  be  purchased  and  taken  imder 
the  authority  of  the  said  Act,  and  used  for  the  purposes  of  the  said  rail- 
way. And  also  the  sum  of  money,  if  any,  to  be  paid  to  the  said  H. 
Taylor,  E.  Thomson,  W.  Clemson,  J.  Vaughan  (and  others  named),  or 
other  the  person  or  persons  entitled  thereto,  by  way  of  satisfaction  or 
compensation  to  the  owners  or  reputed  owners  and  occupiers  of  the  said 
pieces  or  parcels  of  land,  cottages,  buildings,  hereditaments,  and  premises, 
or  other  the  persons  interested  therein  respectively,  either  for  the  damage, 
if  any,  which  before  the  sud  2d  of  February  next,  shall  have  been  done 
to  or  sustained  by  the  owners  or  reputed  owners  or  occupiers  of  the  pieces 
or  parcels  of  land,  cottages,  &c.,  and  premises  herein  before  mentioned,  or 
other  persons  interested  therein  respectively,  by  reason  of  the  execution 
of  any  of  the  works  by  the  said  Act  authorised,  &c.,  or  for  the  future 
temporary  or  perpetual,  or  for  any  recurring  damage,  if  any,  which  shall 
or  may  be  done,  &c.,  and  the  cause  or  occasion  of  which  shall  have  been 
in  part  only  obviated  or  repaired  by  the  said  company,  and  which  cannot 
or  will  not  be  further  obviated  or  repaired  by  them  ;  such  satisfaction  or 
compensation  to  be  inquired  into  and  assessed  separately  from  the  value 
of  the  said  lands,  cottages,  &c.,  and  premises  so  to  be  taken  as  afore- 
said." 
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of  the  notice  was  set  out  in  the  verdict ;  it  followed  the 
form  of  the  warrant). 

The  verdict  then  found  that  the  sheriff,  in  compliance  with 
the  warrant,  summoned  a  jury:  that  the  plaintiff  caused  a 
protest  to  be  served  on  the  law  clerk  of  the  company  and  on 
the  under-sheriff,  not  objecting  to  the  form  or  sufficiency  of  the 
said  warrant,  or  of  any  of  the  said  notices,  but  merely  deny- 
ing the  right  of  the  company  to  take  certain  specified  portions 
of  the  property  required  by  them,  as  not  being  sufficiently  de- 
scribed in  the  books  of  reference  or  schedule  annexed  to  the 
said  Act :  that  the  omission  in  such  schedule  was  sufficiently 
corrected  by  the  justices'  certificate  (afterwards  mentioned) : 
that  the  inquest  jury  attended  at  the  time  and  place  men- 
tioned in  the  said  warrant  and  notices ;  and  the  plaintiff, 
*  619  under  such  protest  as  aforesaid,  attended  *  by  counsel, 
making  no  other  objections  to  the  proceedings  than 
those  before  mentioned :  that  no  evidence  was  given  of  Ids 
title,  or  that  of  the  other  parties  named  in  the  proceedings, 
to  the  property  in  question :  that  he  examined  witnesses  to 
enhance  the  value  of  the  property,  but  did  not  require  his 
interest  therein  to  be  assessed  separately  from  that  of  the 
other  parties  named  in  the  notices :  and  that  the  interests  of 
those  parties  were  not  required  to  be  assessed  separately: 
that  an  inquisition,  verdict,  and  judgment  were  taken  and 
drawn  up  in  writing,  signed  by  the  sheriff,  &c.,  and  deposited 
with  and  kept  by  the  clerk  of  the  peace  among  the  records  of 
the  sessions. 

The  special  verdict  then,  after  setting  forth  the  inquisition, 
verdict,  and  judgment  of  the  sheriff  thereon,  (a)  and  after 

(a)  They  were  as  follows  :  *'  Lancaster  to  wit :  An  inquisition,  yerdict, 
and  judgment  had,  taken,  &c.,  on  Friday,  2d  of  February,  183S,  before 
me,  T.  B.  C,  £sq.,  sheriff  of,  &o.,  pursuant  to  an  Act  (stating  said  Act), 
on  the  oaths  of  (jurors'  names),  sufficient  and  indifferent  men,  qualified 
according  to  the  laws  of  this  realm  to  be  returned  for  trials  of  issues  in 
her  Majesty's  Courts  of  Record  at  Westminster,  here  duly  impanelled, 
summoned,  and  returned  by  the  said  sheriff  of  the  said  county  palatme, 
in  pursuance  of,  and  in  obedience  to,  a  warrant  made  and  issued  under 
the  common  seal  of  the  Manchester  and  Leeds  Railway  Company,  to 
me  directed  and  delivered,  and  hereunto  annexed ;  who  being  svon 
and  charged  as  in  and  by  the  said  warrant  directed,  upon  their  oaths 
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finding  the  identity  of  the  property  *  mentioned  in  *620 
the  respective  notices,  warrant,  and  inquisition,  in- 
cluding the  property  mentioned  in  the  declaration,  and  after 
stating  a  requisition  by  the  law-clerk  of  the  company  to  the 
plaintiff,  to  furnish  to  them  an  abstract  of  his  title  to  the 
property,  and  his  refusal  to  accept  the  purchase-money 
awarded,  or  show  his  title  to  the.  property,  stated,  that  after 
such  refusal,  a  check  was  drawn  by  two  of  the  directors  of 
the  company  on  their  bankers,  requiring  them  to  pay  plaintiff 

present  and  say,  that  they  have  inquired  of,  found  and  aasessed,  and  do 
find,  assess,  and  give  this  their  verdict  for  the  sum  of  17,000/.,  to  be  paid 
by  the  said  Manchester  and  Leeds  Railway  Company,  for  the  purchase  of, 
firstly,  all  that  piece  or  parcel  of  land,  with  the  buildings  thereon,  de- 
lineated in  the  plan  drawn  in  the  margin  of  the  said  warrant,  and  therein 
coloured  blue,  containing  in  the  whole  31,157  superficial  square  yards  or 
thereabouts,  and  forming  part  of  the  parcel  of  Vacant  land,  and  also 
forming  part  of  the  site  of  the  two  cottages  and  yards  thereto  belonging, 
and  also  of  the  outbuildings  and  yards  belonging  to  two  other  cottages 
herein  after  mentioned,  that  is  to  say  (describing  them) ;  and  which  vacant 
land,  cottages,  and  yards  and  outbuildings  are  shown  on  the  map  or  plan 
of  the  said  railway,  deposited  at  the  office  of  the  clerk  of  the  peace  for 
the  said  county,  on  the  13th  of  November,  \1835  :  and  also  all  that  piece 
oi  land  lying  on  the  north-east  of  St.  George's  Street  aforesaid,  with  the 
cottages,  school,  and  other  buildings  thereon,  which  in  the  said  plan 
drawn  in  the  margin  of  the  said  warrant  is  coloured  green,  and  contain- 
ing 7788  superficial  square  yards  or  thereabouts,  being  part  of  a  certain 
piece  of  vacant  land  and  buildings  thereon  erected,  which  in  the  said  map 
or  plan  and  book  of  reference  deposited  with  the  clerk  of  the  peace  afore- 
said, is  (with  certain  other  property)  numbered  twenty-five  :  all  and 
singular  which  said  premises  are  in  the  said  warrant  particularized,  and 
are  by  the  said  Act  of  Parliament  authorized  to  be  taken  by  the  said 
Manchester  and  Leeds  Railway  Company,  for  the  purposes  in  the  said 
Act  mentioned.  And  the  jurors,  &c.,  do  further  present  and  say,  that 
they  have  inquired  of  and  do  find  that  there  is  no  sum  of  money  to  be 
pidd  by  the  Manchester  and  Leeds  Railway  Company  by  way  of  compen- 
sation and  satisfaction  for  any  damage,  injury,  and  loss  by  them  directed 
to  be  inquired  of,  as  in  the  said  warrant  mentioned  ;  and  the  jurors 
aforesaid  are  not  required  to  settle  what  shares  and  proportions  of  the 
pmt;hase-money  and  compensation-money  aforesaid,  by  them  assessed  as 
aforesaid,  should  be  allowed  to  any  person  or  persons  having  a  particular 
estate,  term,  or  interest  therein.  Whereupon  I,  the  said  sheriff,  in  pur- 
suance of  the  said  Act  of  Parliament,  do  pronounce  and  give  judgment 
for  such  purchase-money  so  assessed  as  aforesud  by  the  said  jurors,  ac- 
cording to  the  direction  of  the  said  Act.    In  witness  whereof,"  &c. 
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17,000L,  the  amonnt  assessed  bj  the  jiiiy  as  the  purchase- 
money  of  the  property  required  by  the  company,  and  that 
sum  was  paid  by  the  said  bankers  into  the  Bank  of  England, 
in  the  name  of  the  Accountant-Greneral  of  the  Court  of  Ex- 
chequer, to  the  credit  of  Ex  parte  Henry  Taylor^  Eeq.^  and 
the  other  persons  named  in  the  proce^ings,  and  of  all 
*  621  *  other  persons  interested  in  the  property  mentioned  in 
the  inquisition :  that  on  the  18th  of  June,  1838,  the 
company  entered  upon  and  took  possession  of  all  the  said 
property,  and  evicted  the  defendants  and  their  under-tenants 
from  the  premises  in  the  declaration  mentioned^  claiming  title 
to  all  the  property  under  their  Act  of  Parliament,  and  the 
said  warrant,  inquisition,  and  judgment,  and  the  payment  of 
the  amount  assessed  into  the  Bank  of  England. 

The  verdict  further  found,  that  aU  the  above-mentioned 
property  was  sufficiently  described  in  the  plans  and  books  of 
reference  deposited  with  the  clerks  of  the  peace :  that  all  the 
messuages,  lands,  and  tenements  in  the  said  notices  and  war- 
rant mentioned,  as  were  required  by  the  said  Act  to  be  speci- 
fied in  the  schedule  thereto  annexed,  were  sufficiently  specified 
therein,  with  the  exception  of  the  premises  mentioned  in  the 
plaintiff's  declaration,  which  the  jury  found  to  have  been 
wholly  omitted  in  the  said  schedule :  the  verdict  then^  after 
finding  certain  fetcts  as  to  the  situation,  description,  and  occu- 
pation of  the  property  so  omitted,  and  setting  out  a  notice  by 
the  law-clerk  of  the  company  to  the  plaintiff,  defendants,  and 
other  persons  interested,  of  an  intended  application  to  jus- 
tices of  the  peace  for  a  certificate  that  such  omission  in  said 
schedule  proceeded  from  mistake,  stated,  that  such  applica- 
tion was  accordingly  made  on  the  28th  of  October,  1837,  and 
was  attended  by  the  plaintiff,  with  his  counsel  and  attorney, 
and  that  a  certificate  of  such  omission  by  mistake  was  granted 
on  the  same  day,  under  the  hands  of  two  justices  of  the  peace : 
that  the  plaintiff  appealed  against  such  certificate  at  the  gen- 
eral quarter  sessions  of  the  peace,  by  which  it  was  con- 
firmed :  that  the  property  mentioned  in  the  particulars 
*622  *of  the  plaintiff's  demand,  other  than  the  above- 
mentioned  yard  and  garden,  was  sufficiently  specified 
in  such  certificate  and  schedule  thereto :  that  the  yard  and 
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garden  (the  length,  breadth,  and  boundaries  of  which  were 
stated)  were  respectively  parcel  of  and  included  in  the  de- 
scription of  the  said  house,  specified  in  the  schedule  to  the 
certificate,  and  occupied  therewith  as  such  parcel  thereof ; 
but  the  jury  referred  to  the  Court  the  question,  whether  they 
ought  to  have  been  specified  separately  from  the  said  house, 
of  which  they  found  the  said  yard  and  garden  to  have  been 
and  to  be  such  parcel  as  aforesaid,  and  so  included  in  such 
description,  and  occupied  therewith  as  aforesaid.  The  jury 
further  found,  that  the  company  had  executed  a  portion  of 
the  railway  so  as  to  cross  lands  of  the  bishop  of  Bristol  and 
Joseph  Livesey,  mentioned  in  the  57th  section ;  that  the  rail- 
way passed  obliquely  between  streets  there  called  Allen 
Street  and  Charles  Street,  so  as  to  leave  a  space  of  twenty- 
four  yards  between  the  railway  and  Charles  Street,  but  not 
that  space  between  the  railway  and  Allen  Street ;  but  that 
the  company  had,  before  making  the  railway,  purchased  the 
whole  of  the  last-mentioned  street  and  the  intervening  space ; 
and  that  that  portion  of  the  railway  was  made  in  the  line 
delineated  in  the  deposited  plans,  without  any  deviation 
therefrom. 

Judgment  was  entered  up  by  consent  on  this  verdict  in  the 
Court  of  Queen's  Bench,  for  the  defendants  in  error ;  where- 
upon the  plaintiff  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  and,  after  argument  there,  the  judgment  was  af- 
firmed, (a)  The  plaintiff  then  brought  the  present  writ  of 
error. 

♦  Mr.  Kelly  and  Mr.  T.  F.  MliSy  for  the  plaintiff  in    •  628 
error.  —  The  Judges  of  the  Queen's  Bench  gave  no 
opinion  on  this  case  ;  the  judgment  was  there  entered  up  on 
the  special  verdict  by  consent,  and  a  writ  of  error  was  brought 
in  the  Exchequer  Chamber. 

[Lord  Brougham.  —  I  have  never  known  that  course  to 
be  taken ;  the  result  is,  that  we  have  no  opinion  from  the 

(a)  2  Q.  B.  Bep.  978,  and  2  G.  &  D.  846. 
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Judges  of  the  Queen's  Bench  on  a  case  from  their  own 
Court.] 

It  is  much  to  be  regretted  that  this  course  was  taken, 
because  this  is  a  case  peculiarly  proper  for  the  Court  of 
Queen's  Bench ;  the  question  being,  whether  an  inferior 
tribunal  had  jurisdiction,  or  had  duly  exercised  it. 

There  never  was  a  case  in  which  the  authorities  are  so 
uniformly  opposed  to  the  judgment  of  the  Court  below.  The 
question  whether  the  defendants  on  the  record  were  duly 
evicted  or  not  from  the  premises  which  they  held  of  the 
plaintiff  turns  principally  on  the  188th  section  of  the  RaUway 
Act,  which  enables  the  company  to  proceed  in  the  manner 
there  pointed  out  to  take  possession  of  property  of  non* 
consenting  parties.  That  proceeding  was  resorted  to  in  this 
case,  and  an  inquisition  was  taken  by  the  sheriff  of  Lancashire 
and  a  jury ;  but  the  inquisition,  which  is  become  a  record, 
according  to  the  Act,  and  deposited  among  the  county  rec- 
ords, does  not  set  forth  the  material  requisites  of  the  Act  to 
put  the  sheriff  and  jury  in  motion,  and  give  them  jurisdiction. 
The  188th  section  enacts,  that  if  any  owner  or  occupier  of 
land  required  for  the  railway  should  not  agree  with  the  com- 
pany as  to  the  amount  of  purchase-money,  or  should  refuse 
to  accept  such  purchase-money  as  the  company  might  offer, 
and  by  notice  to  them  in  writing  should  request  that  the 
matter  in  dispute  be  submitted  to  a  juty,  or  should, 
*  624  *  after  twenty-one  days'  notice  to  him  from  the  com- 
pany, neglect  or  refuse  to  treat,  or  should  not  agree 
with  the  company  for  the  sale  of  his  interest,  or  should,  by 
absence  from  the  country,  be  prevented  from  treating  with 
them,  or  be  by  any  impediment  incapable  of  making  an  agree- 
ment or  conve}'ance,  or  should  not  disclose  his  titie  if  re- 
quired, or  in  any  other  case  where  an  agreement  for  the 
purchase  could  not  be  made,  the  company  might,  in  any  of 
these  cases,  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  to  assess  the  sum  to  be  paid  for  the  purchase  of  the  land, 
or  for  compensation  for  damage.  The  right  of  the  company 
to  enter  upon  any  lands  could,  by  section  160,  arise  only  upon 
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pajrmeiit  of  the  sums  **  agreed  upon  or  awarded  by  a  jury,*'  in 
the  manner  prescribed  by  section  188  ;  and  under  this  section 
the  jurisdiction  of  the  sheriff  and  jury  to  make  an  award 
could  arise  only  where  there  was  no  agreement  between  the 
company  and  the  owners  of  the  land.  Another  preliminary 
to  the  proceeding  to  such  award  was  notice  thereof  to  the 
owners  and  other  persons  interested  in  the  land.  But  this 
inquisition  does  not  state  that  there  was  no  agreement,  nor 
does  it  state  that  notice  was  given ;  it  merely  states,  in  sub- 
stance, that  the  sheriff  received  the  company's  warrant  and 
summoned  a  jury,  and  they  proceeded  to  assess  the  damages 
at  17,000/.  The  mere  fact  that  parties,  claiming  title  under 
an  inquisition,  caused  the  sheriff  to  summon  a  jury,  cannot 
raise  a  presumption,  in  construing  a  document  of  an  inferior 
Court,  thUt  there  was  legal  authority  for  their  proceedings. 
The  plaintiff  did,  it  is  true,  appear  at  the  inquisition,  under 
protest,  but  his  appearance  could  not  confer  jurisdiction, 
which  does  not  appear  on  this  record  to  have  existed  at 
all,  except  by  the  fact  of  its  exercise. 

*  The  question  then  is,  whether  the  tribunal  created  *  625 
under  this  Act  has  any  privileged  exemption  from  the 
necessity,  incident  to  all  inferior  tribunals,  of  stating  in  its 
judgment  the  grounds  of  its  jurisdiction?  The  authorities 
all  show  conclusively  that  such  defects  as  these  are  fatal.  In 
the  last  analogoTis  case  on  this  subject,  JDoe  dem.  Payne  v. 
The  Bristol  and  Hxeter  Railway  Company^  (a)  Mr.  Baron 
Parke  says,  in  the  course  of  the  aigument,  *^  The  question 
is,  whether  it  is  not  enough  to  state  on  the  inquisition  all 
that  is  required  by  the  section  relating  to  the  inquisition  ?  " 
**I  see  the  sheriff  is  to  give  a  judgment;  therefore  every 
thing  necessary  to  give  him  jurisdiction  should  appear  on 
the  inquisition  and  judgment:"  and  the  judgment  of  the 
Court  in  that  case  proceeds  thus :  ^*  The  first  question  which 
has  been  raised  is  whether  the  inquisition  was  sufficient? 
Now  it  must  be  admitted,  according  to  the  authorities  on  this 
subject,  that  inasmuch  as  there  is  to  be  an  extraordinary 
jurisdiction  exercised  by  the  sheriff  in  giving  judgment  as  to 

(a)  6  M.  &  W.  838,  834. 
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the  amount  of  the  compensation,  every  thing  that  was  pre- 
liminary by  the  Act  of  Parliament  ought  to  be  set  out  on  the 
face  of  the  inquisition."  Those  observations  of  the  learned 
Baron  and  of  the  Court  are  precisely  in  point  here.  In  Bez 
V.  Croke^  (a)  the  Act  9  Geo.  3,  c.  89,  for  making  Black&iars 
road,  gave  power  to  the  ^^  mayor,  aldermen,  and  commons  of 
the  city  of  London,  in  common  council  assembled,''  to  treat 
with  the  owners  and  occupiera  of  land  necessary  to  be  pur- 
chased  for  the  purposes  of  the  Act ;  and  in  case  of  tiieir 

refusal  to  treat,  the  justices  of  the  county  of  Surrey, 
*  626   in  sessions,  were  required,  *  upon  "  application  of  the 

said  mayor,  aldermen,  and  commons,  in  common  coun- 
cil assembled,"  to  issue  a  precept  to  the  sheriff  to  summon  a 
jury  to  assess  the  value  of  the  lands ;  notices  in  writing  hav- 
ing been  previously  given  to  the  parties  interested.  The 
order  made  by  the  justices  stated,  that  ^^upon  application 
of  the  mayor,  aldermen,  and  commonalty,''  ^^  upon  proof  of 
notice  being  duly  given,"  &c.  Lord  Mansfield,  giving  judg- 
ment, said  :  ^^  This  is  a  special  authority  delegated  by  Act  of 
Parliament  to  particular  persons,  to  take  away  a  man's  prop- 
erty and  estate  against  his  will ;  therefore  it  must  be  strictly 
pursued,  and  must  appear  to  be  so  on  the  face  of  the  order. 
The  first  objection  is,  that  ^  the  mayor,  aldermen,  and  com- 
mons, in  common  council  assembled,'  have  not  given  an  opin- 
ion that  the  lands  are  necessary  to  be  purchased,  nor  that  an 
application  was  made  by  them  to  the  justices ;  but  that  an 
application  was  made  by  ^  the  mayor,  commonalty  and  citi- 
zens.' Now  they  are  two  distinct  things,  &c.  It  ought  to 
have  been  stated  that  the  mayor,  aldermen,  and  commons,  in 
common  council  assembled,  had  given  such  opinion,  and  that 
an  application  had  been  made  by  them  to  the  justices.  There 
is  another  objection  in  point  of  form ;  that  the  order  does  not 
state  that  a  notice  was  given  in  writing  to  Mr.  Croke,  accord- 
ing to  the  requisites  specified  in  the  Act,  but  only  says,  ^  upon 
proof  of  due  notice  having  been  given  to  him,'  which  is  in- 
sufficient, a  particular  notice  having  been  specified  by  the 
Act."    Mr.  Justice  Aston  said :  *^  The  order  is  defective  for 

(a)  Cowp.  26. 
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want  of  Buch  notice,  which  is  very  material ;  the  notice  re- 
quired by  the  Act  ought  to  have  been  fully  set  out  and 
Btrictly  pursued,  and  it  is  not  cured  by  his  appearance. 

*  [Lord  Brougham.  —  It  appears  in  The  King  v.  *  627 
The  Truitees  of  SwanBea  Harbour^  (a)  that  Mr.  Jus- 
tice LiTTLEDALE  thought  that,  from  the  fact  of  summoning  a 
jury  to  assess  the  purchase-money,  a  difference  or  non-agree- 
ment  was  to  be  presumed ;  and  that  the  appearance  of  the 
party  at  the  inquisition  was  enough  to  give  jurisdiction ;  and 
Mr.  Justice  WilUabis  seems  to  concur  on  both  points.] 

That  obiter  dictum  of  Mr.  Justice  Littledale  is  the  only 
semblance  of  authority  to  support  the  judgment  in  this  case. 
In  The  King  v.  The  Inhaiitants  of  Auetrey^  (i)  on  the  valid- 
ity of  a  certificate  under  the  Statute  8  Will.  3,  c.  80,  Lord 
Ellenbojrough  says :  ^^  In  the  execution  of  powers,  all  the 
circumstances  required  by  the  creators  of  the  power  (how- 
ever unessential  even  and  unimportant  otherwise)  must  be 
observed,  and  can  only  be  satisfied  by  a  strictly  literal  and 
precise  performance.  It  is  also  a  principle  of  law,  wherever 
a  power  is  given  to  any  particular  persons  to  do  any  written 
act  in  any  particular  manner,  or  in  certain  particular  circum- 
stances, whether  it  be  to  parish  ofiScers  or  magistrates,  to 
grant  certificates  under  which,  if  duly  executed,  other  per- 
sons, especially  public  ofiQcers,  are  bound  to  act,  or  to  grant 
warrants  or  make  orders,  that  their  authority  must  appear 
upon  the  instrument  itself ;  it  must  thereby  appear  that  they 
are  the  persons  authorized,  and  that  the  certificate,  war- 
rant, or  order  was  made  in  the  miEinner  and  in  the  circum- 
stances required ;  otherwise  the  certificate,  warrant,  or  order 
is  not  obligatory,  but  void."  That  doctrine  is  particularly 
applicable  to  this  case.  It  appears  in  The  Queen  v.  The  Manr- 
cheeter  and  Leeds  Railway  Company^  (jb)  that  the  plain- 
tiff in  *  this  case  moved  the  Court  for  a  certiorari  for  *  628 
the  purpose  of  quashing  this  inquisition,  which  the 
Court  refused  for  want  of  completeness  in  his  afiQdavits,  but 

(a)  %  Ad.  k  El.  448;  1  Perry  &  D.  515. 
(6)  6  M.  &  Sel.  824.  (c)  8  Ad.  &  £1.  418. 
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still  seemed  inclined  to  think  that  the  objections  to  the  in* 
quisition  for  want  of  notice  were  good ;  and  in  Begina  y.  The 
Committee''7nenfor  the  South  Holland  Drainage^  (a)  a  case  of 
an  inquisition  taken  under  an  Act  similar  to  this  Railway 
Act,  a  certiorari  was  applied  for  to  quash  the  inquisition,  be- 
cause it  did  not  state  a  notice  to  treat  for  the  purchase  of 
the  land  required :  the  Court  refused  the  application  on  the 
ground  of  bad  faith  in  the  applicant ;  but  Lord  Denman  inti- 
mated his  opinion  that  the  inquisition  was  bad,  saying,  ^'I 
think  there  are,  perhaps,  two  fatal  objections ;  one,  that  no 
notice  appears  on  it ; "  and  Mr.  Justice  PatTeson  says,  *^  This 
case  must  not  be  cited  to  show  that  notice,  and  all  things 
necessary  to  give  authority,  need  not  be  on  the  fetce  of  the 
inquisition."  In  The  King  v.  The  Mayor^  ^c,  of  Liverpool^  (J) 
Lord  Mansfield  says  that  notice  ought  to  have  been  given  to 
the  parties  interested  in  the  lands,  and  that  it  ought  to  have 
appeared  on  the  inquisition,  and  also  to  show  that  there  was 
a  jurisdiction.  In  The  King  v.  Bag%haw^  (js)  the  Court 
quashed  an  inquisition  and  an  order  of  trustees  of  a  road, 
because  it  did  not  appear  on  the  face  of  the  proceedings  that 
any  notice  had  been  given  to  the  owners  of  the  land  ;  for  that 
notice  to  the  parties  interested  was  the  foundation  of  the 
whole  proceedings  below,  and  that,  therefore,  it  should  have 
been  stated ;  for  if  no  notice  had  been  given,  the  trustees 
had  no  jurisdiction.    In  Holt  v.  Meddowcroft^  (d)  a  rule  was 

made  for  a  special  jury  in  a  cause,  and  a  common  jury 
*  629   panel  being  *  returned  with  a  special  jury  panel,  and 

no  special  jurymen  appearing,  the  cause  was  tried  by 
a  common  jury,  the  verdict  was  set  aside ;  and  there,  also,  the 
appearance  of  defendant  by  counsel,  but  protesting  against 
the  trial,  was  held  not  to  amount  to  consent ;  ^^  because," 
as  Lord  Ellenborough  said,  ^^  being  tied  to  the  stake,  and 
dragged  to  trial,  he  endeavours  to  make  the  best  of  \U^ 
In  The  King  v.  AU  Saints^  SotUhampton^  (e)  on  a  question 
whether  .the  examination  of  a  soldier  before  justices  was  ad- 
missible evidence,  it  not  appearing  on  the  examination,  or 

(a)  a  Ad/&  £1.  429.  (b)  4  Burr.  2244. 

(c)  7  T.  R.  363.  ((0  4  M.  &  Sel.  467. 

(«)  7  B.  &  C.  789. 
[680] 


TATLOB  V.  CLEMSON.  *  629 

otherwise,  that  the  soldier  was,  at  the  time  of  his  examina- 
tion, quartered  where  the  justices  had  jurisdiction,  Mr.  Jus- 
tice Baylet  said,  *^  The  jurisdiction  must  appear  on  the  face 
of  the  order ; "  and  Mr.  Justice  Holrotd  added,  ^^  The  rule 
that  in  inferior  Courts  the  maxim  '  omnia  pr^sumuntur  rite 
esse  acta,'  does  not  apply  to  give  jurisdiction,  has  never  been 
questioned."  In  these  few  words  of  those,  learned  Judges, 
the  question  in  this  case  is  put  on  its  true  grounds.  In  The 
King  v.  The  Inhabitant  of  Hulcott^  (a)  an  order  of  a  justice 
for  discharging  a  servant  from  service,  under  the  Statute  5 
Eliz.  c.  4,  was  declared  void,  because  it  did  not  appear  on  the 
face  of  the  order  that  she  was  a  servant  in  husbandry.  Lord 
Kenton  there  said,  ^*  As  it  does  not  appear  on  the  face  of  the 
order  that  the  justice  had  jurisdiction,  the  pauper  was  not 
legally  discharged  from  her  service." 

[Lord  Campbell.  —  Must  all  those  requisites  to  the  juris- 
diction in  the  present  case  be  set  out  in  the  warrant  to  the 
sheriff?] 

If  not  expressly  set  out,  they  must  appear  by  necessary 
intendment. 

[Lord  Brougham.  —  The  Judges  in  the  Exchequer 
*  Chamber  say  that  the  warrant  and  inquisition  taken    *  680 
together  sufficiently  show  jurisdiction.  (()] 

They  cannot  be  taken  together  for  such  purposes ;  the 
judgment  itself  must,  on  the  face  of  it,  show  these  requisites 
to  the  jurisdiction.  But  the  warrant  is  equally  defective  in 
this  respect  as  the  inquisition.  The  objections  that  have 
been  urged  against  the  latter  apply  equally  to  the  former, 
treated  either  as  an  independent  instrument  or  as  incorpo- 
rated by  reference  in  the  inquisition.  The  Judge  giving  his 
judgment  should  thereon  state  the  facts  on  which  he  exer- 
cises jurisdiction,  and  not  refer  to  an  instrument  in  which  the 
facts,  if  stated,  are  stated  by  another  person,  and  which  may 
be  true  or  not  true. 

(a)  6  T.  R.  588.  (5)  2  Q.  B.  1082,  1084. 
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[Lord  Cottenham.  — « Suppose  the  requisites  of  the  Act  not 
complied  with,  would  the  judgment  of  the  sheriff  pass  the 
lands,  and  be  binding  on  the  parties  ?  ] 

Certainly  not.  The  judgment  would  be  void,  as  not  stat- 
ing the  requisites  t?o  the  jurisdiction.  AU  the  authorities  that 
have  been  cited  show  that. 

[Lord  Campbell.  —  How  can  the  sheriff  know  those  req- 
uisites, unless  they  are  stated  in  the  warrant  of  the  com- 
pany to  him  ? 

« 

Lord  Brougham.  —  AU  that  the  sheriff  knows  is  from  the 
warrant ;  if  those  requisites  do  not  appear  on  it,  is  he  to  know 
them  aliunde,  and  tell  the  person  handing  him  the  warrant 
that  they  are  not  there  stated  ?  That  would  be  clangerous 
doctrine.] 

The  sheriff  is  not  here  a  mere  ministerial  officer,  but  at  all 
events  he  ought  to  inquire  whether  the  warrant  is  sufficient 
He  holds  a  Court  as  Judge,  with  a  juiy,  at  the  requisition  of 
a  private  party,  for  that  party's  benefit,  and  examines 
*  681  witnesses :  acting  as  *  Judge  in  an  inferior  Court,  un- 
der an  Act  of  Parliament,  he  should  see  that  his  Court 
was  well  constituted,  and  his  jurisdiction  well  founded. 
Even  a  gaoler,  receiving  a  prisoner,  must  see  that  the  facts 
essential  to  imprisonment  are  stated  in  the  warrant.  In  Dag 
V.  King,  (a)  an  order  of  justices,  and  warrant  requiring  pay- 
ment of  money  to  a  person  who  claimed  it  as  a  member  of  a 
friendly  society,  under  the  Act  49  Geo.  8,  o.  12,  §  8,  was 
declared  bad,  as  not  expressing  in  terms  tha4  the  penon 
claiming  the  money  was  entitled  to  it  as  such  member.  Even 
an  order  of  the  Lord  Chancellor  in  bankruptcy,  under  the 
Statute  6  Oeo.  4,  c.  16,  §  18i»  must  show  on  the  fsoe  of  it 
whatever  is  necessary  to  give  jurisdiction.  Christie  v.  Vn* 
mn.  (()  Lord  Denman  there  says,  *^  The  order  ought  to  be 
sufficient  on  its  face  to  show  the  authority  for  Makii^  it ; '' 

(a)  5  Ad.  &  £1.  859.  (h)  11  Ad.  &  £L  873. 
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and  Mr.  Justice  Colbbipqk  adds  s  ^^  We  cannot  intend  for  or 
against  the  order,  but  must  decide  according  to  the  words. 
However  high  the  authority  may  be,  when  a  special  power 
is  exercised,  the  person  who  acts  must  take  care  to  bring 
himself  within  the  terms  of  the  statute.  Whether  the  order 
be  made  by  the  Lord  Chancellor  or  by  a  justice  of  the  peace, 
the  facts  which  give  the  authority  must  be  stated.'*  That 
decision  is  follpwed  and  confirmed  by  the  case  of  Brancker 
V,  Molyneux^  (a)  in  the  Court  of  Common  Pleas. 

There  are  numerous  other  cases,  equally  decisive  against 
the  judgment  in  this  case  ;  such  as  Bex  v.  Manning^  (i)  The 
King  V.  The  Marquie  of  Doumehire^  (c)  Carratt  v. 
Morlejf,  (d)  The  Queen  v.  Bolton,  (c)  *  The  Queen  v.  *  632 
Spackman^  (jg^  Brook y.Jenneyy(K)  The  Queeny^  Mar- 
tin. (J)  The  effect  of  all  the  authorities  is  that,  first,  the 
tribunal,  consisting  of  the  sheriff  and  jury,  must  be  consti- 
tuted with  jurisdiction ;  and,  set^ondly,  the  jurisdiction  must 
be  shown  on  the  face  of  the  inquisition  and  judgment.  The 
inquisition  here  is  a  judgment  recorded,  binding  the  parties 
for  ever ;  and  it  is  essential  that  the  judgment  should  show 
on  the  face  of  it  that  the  tribunal  had  jurisdiction  to  pro-* 
nounce  it. 

Another  objection  here  lies  to  the  certificate  of  the  justices, 
supplying  the  omission,  in  the  schedule  to  the  Act,  of  the 
yard  and  garden.  Without  such  certificate  as  is  described  in 
the  7th  section,  the  company  had  no  right  to  take  any  lands 
omitted  in  the  schedule,  and  yet  the  inquisition  does  not 
show  that.such  a  certificate  existed.  But  even  if  the  absence 
of  the  allegation,  in  the  inquisition,  of  the  existence  of  such 
a  certificate  could  be  supplied  by  extrinsic  evidence,  the  cer- 
tificate, which  is  shown  in  the  special  verdict,  cannot  be 
construed  to  include  ^^  the  yard  and  garden,"  which  were 
distinguished  from  the  other  property  in  the  notice  on  which 
the  certificate  is  founded,  and  which  are  of  a  species  of  prop- 
erty treated  in  the  statute  and  schedule  as  distinct  from  the 

• 

(a)  4  ifan.  &  G.  326.  (6)  Burr.  377. 

(c)  4  Ad.  &  El.  698.  (d)  1  Q.  B.  18. 

(«)  1  Q.  B.  66.  Ig)  1  Q.  B.  801. 

(A)  2  Q.  B.  265,  (0  2  Q.  B.  1037  n. 
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property  which  the  certificate  does  specify.  And  the  finding 
of  the  jury,  that  the  yard  and  garden  are  comprehended  in 
the  words  used,  cannot  be  sustained  as  an  interpretation  of  a 
written  instrument  created  by  statute,  and  taking  its  signifi- 
cation exclusively  from  the  language  of  the  statute  which 
creates  it.  But  the  plaintiff  in  error  also  contends 
*688  that  the  whole  certificate  *is  a  document  not  suffi- 
ciently accurate  or  intelligible  to  have  any  legal  effect, 
even  as  to  the  property  therein  named.  It  shows  no  juris- 
diction, nor  disagreement  between,  nor  notice  to,  or  attend- 
ance by,  the  parties  interested.  The  same  reasons  and 
authorities  that  have  been  urged  against  the  validity  of  the 
inquisition  apply  with  equal  force  to  the  defects  in  this  cer- 
tificate. Where  can  there  be  found  any  proceeding,  adjudi- 
cation, or  order  by  justices,  in  which  it  was  not  indispensable 
to  its  validity  to  set  out  their  jurisdiction  on  the  face  of  the 
order? 

[Lord  Cottenham.  —  The  160th  section  vests  the  lands  in 
the  company  on  payment  of  the  compensation  money,  and 
then  the  defendants  on  the  record  could  no  longer  be  tenants 
to  the  plaintiff  in  error.] 

There  was  no  payment  of  money  according  to  the  Act. 
The  payment  is,  by  that  section,  to  be  made  ^^as  herein 
before  directed,"  that  is,  by  section  198,  which  authorizes 
the  company  to  order  a  payment  into  the  bank ;  but  by  sec- 
tion 212  all  orders  of  the  company  should  be  in  writing,  and 
there  was  no  written  order  of  the  company  here.  The 
money  paid  into  the  bank  by  some  of  the  directors  of  the 
company  lies  there  to  their  use.  If  the  plaintiff  in  error  had 
taken  that  money  out  of  the  bank,  the  company  might  re- 
cover it  as  money  had  and  received  to  their  use,  no  legal 
authority  having  been  given  so  to  appropriate  the  company's 
funds,  and  the  act  of  the  directors  paying  it  into  the  bank 
being  wholly  unauthorized.  The  general  rule  in  cases  of 
this  sort  is,  that  all  the  provisions  of  the  Act  empowering  the 
company  to  take  to  themselves  the  property  of  others  ought 
to  be  strictly  complied  with ;  but  here,  not  only  are  the  pro- 
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visions  of  the  Act  not  complied  with,  but  in  some 
instances  they  are  violated ;  for  instance,  *  under  sec-  *  684 
tion  59  the  company  were  restrained  as  to  the  direc- 
tion of  the  railway.  They  have,  however,  violated  the 
restriction,  by  canying  it  over  Allen  Street,  and  cannot  now 
insist  upon  using  the  plaintifiTs  land  for  the  purpose  of  con- 
tinuing the  railway  in  a  direction  which  they  were  forbidden 
to  give  to  it.  The  fact  of  their  having  purchased  Allen 
Street,  as  mentioned  in  the  special  verdict,  might  justify  the 
not  leaving  so  great  an  interval  as  twenty- four  yards  between 
the  railway  and  Allen  Street;  but  cannot  excuse  the  total 
deviation  into  Allen  Street. 

Mr.  JSarle  and  Mr,  Tomlin$an^  for  the  defendants  in  error. 
—  The  argument  for  the  plaintiff  is,  that  there  is  some  rule 
of  law  requiring  all  the  requisites  to  the  sherifTs  jurisdiction 
under  the  Railway  Act,  to  be  set  forth,  as  well  in  the  inqui- 
sition as  in  the  warrant  to  the  sheriff.  It  is  not  stated 
what  this  rule  of  law  is,  but  many  cases  are  referred  to  for 
the  purpose  of  tracing  a  jus  vagvm^  which  is  nowhere  laid 
down.  Neither  is  it  stated  what  are  the  particular  requisites 
that  should  be  set  out,  though  many  have  been  stated  from 
the  188th  section.  If  it  were  necessary  to  state  in  the  in- 
quisition all  that  has  been  so  vaguely  suggested,  it  would 
Itlso  be  necessary,  in  every  judicial  proceeding  under  the  Act, 
to  give  a  consecutive  history  of  all  the  events  that  happened, 
and  of  the  matters  done  under  the  Act,  since  the  time  of  its 
passing.  Where  or  what  could  be  the  limit  to  the  state- 
ment ?  What  rational  purpose  could  be  answered  by  these 
formal  recitals  ?  If  the  sheriff  were  from  his  imagination  to 
state  ever  so  many  matters  in  the  inquisition,  the  statement 
of  them  would  not  be  binding  on  the  parties.  It  is  to  be 
remembered  that  the  warrant  is  not  an  act  of  the 
sheriff,  but  is  issued  *  by  the  company  to  him.  Why  *  686 
should  they  state  in  the  warrant  all  those  alleged 
statutable  requisites  to  his  jurisdiction  ?  As  well  may  it  be 
said  that  the  same  matters  ought  to  be  set  forth  in  the  sum- 
monses to  the  jurors  and  to  the  witnesses.  The  argument 
would  be  equally  applicable  to  the  summonses  as  to  the  war- 
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rant.  The  sheriff  was  no  more  bound  to  take  cognizance  of 
the  want  of  notice  of  the  inquisition,  than  a  Judge  at  Nisi 
Prius  is  of  want  of  notice  of  trial ;  in  both  cases,  if  the 
party  appears,  he  is  presumed  to  have  waived  all  objections 
to  want  or  form  of  notice.  The  plaintiff  in  error,  it  is  true, 
protested  against  the  sheriff's  proceeding ;  not,  however,  for 
want  of  notice,  but  because  the  property  required  by  the 
company  was  not  within  the  delineated  line  of  railway,  nor 
mentioned  in  the  schedule  to  the  Act. 

The  numerous  cases  that  have  been  referred  to  may  be 
divided  into  three  classes :  1st,  where  justices  sit  to  adjudi* 
cate  between  master  and  servant ;  2dly,  where  they  sit  to 
decide  some  matter  concerning  a  road; 'and  Sdly,  where  a 
Judge,  as  the  Lord  Chancellor  in  the  case  referred  to,  by  an 
order  in  bankruptcy  substitutes  a  petitioning  creditor  for 
him  on  whose  petition  the  fiat  was  issued.  In  all  these  cases, 
it  is  admitted  that  the  respective  tribunal,  and. what  consti- 
tutes it,  ought  to  be  named  and  stated  in  the  order  made. 
This  case  does  not  fall  within  any  of  these  classes  of  cases. 
All  the  requisites  of  the  statute  and  rules  of  law  are  sub- 
stantially and  sufficiently  complied  with  by  the  statements 
set  out  in  the  inquisition.  What  are  the  facts  ?  There  was 
a  Remand  of  the  land  wanted  for  the  railway  works :  the 
parties  did  not  agree  as  to  the  price  ;  that  is  the  first  step : 

the  second  is,  that  a  warrant  is  issued  to  the  sheriff  to 
*  686   summon  a  jury  to  assess  the  sum  to  be  paid  for  *  the 

land ;  and  the  third,  that  the  sheriff  does  summon  a 
jury  for  that  purpose,  and  the  jury  dpes  assess  the  amount  of 
the  compensation  money.  No  one  of,  these  is  a  judicial  act : 
the  last,  which  some  of  the  Judges  in  the  Court  below 
seemed  to  think  a  judicial  act,  is  no  more  than  an  appraise- 
ment; and  the  sheriff,  upon  that  appraisement  or  verdict, 
gives  his  judgment,  which  is  only  to  certify  that  so  much 
money  as  the  verdict  finds  is  to  be  paid  for  the  land.  Objeo- 
tions  are  taken  to  this  judgment  of  the  sheriff,  because  the 
record  of  it  does  not  state  all  the  minute  requisites  to  all  the 
enumerated  preliminary  steps.  But  if  the  judgment  is  in 
substance  duly  recorded,  that  is,  the  verdict  of  the  jury  and 
the  judgment  on  it,  what  more  is  necessary  or  required  by 
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the  statute  ?  By  what  analogy  can  warrants  or  orders  of  justices 
to  arrest  or  commit  parties  to  prison,  on  which  the  superior 
tribunals  require  the  power  of  the  justices  to  be  folly  set 
forth,  be  brought  to  bear  on  this  case,  in  which  no  necessity 
for  such  superintendence  arises?  Why  should  the  sheriff, 
as  a  judicial  functionary,  record  in  his  judgment  the  warrant 
with  which  his  duty  begins,  and  other  preliminary  acts,  all 
done  by  other  persons,  apd  of  which  he  has  no  judicial  cog- 
nizance? 

The  cases  of  The  Queen  v.  Swaneta  Harbour  (a)  and  The 
Queen  v.  The  Committee-men  for  the  South  Holland  Drain- 
age^ (6)  in  both  which  similar  objections  made  to  inquisitions, 
under  Acts  of  Parliament  for  taking  lands,  were  overruled, 
are  precisely  in  point,  and  decisive  of  the  present  case.  An 
application  for  a  certiorari  to  quash  this  inquisition  was 
twice  refused  in  the  Court  of  Queen's  Bench,  (c)  The  case 
before  the  House  receives  no  support  from  that  of 
Payne  v.  The  Bristol  and  *  Exeter  Railway  Gon^  *  687 
pany.  (jd)  There,  it  is  true,  Mr.  Justice  Littledale 
threw  ofut  a  dictum  that  all  the  requisites  of  the  Act  should  be 
set  out  in  inquisitions ;  but  the  judgment  quashing  the  inquisi- 
tion was  not  founded  on  any  such  defect,  but  on  the  objec- 
tion that  the  condition  precedent  to  the  taking  of  any  land, 
namely,  the  payment  of  the  1,500,0002.  subscribed,  was  not 
(fomplied  with.  The  cases  of  The  King  v.  Croke^  (e)  The 
Hing  V.  Manning^  Qf)  The  King  v.  The  Mayor^  ^{?.,  of  Liver- 
pooU  (A)  The  .King  v.  Bagshaw^  (i)  The  King  v.  All  Saints^ 
Southampton^  (le)  Christie  v.  Ununn^  (l)  and  other  cases 
that  have  been  cited,  are  clearly  distinguishable  from  this, 
and  are  not  applicable.  But  there  are  several  passages  sup- 
porting this  judgment,  in  the  case  of  2%€  Marshalsea^  (m)  in 
Basten  v.  Carew^  (n)  and  in  the  recent  case  in  the  Queen's 

(a)  8  Ad.  &  El.  489.  (6)  8  Ad.  &  £1.  420. 

(c)  8  Ad.  &  £1.  413,  410.  (cQ  6  M.  &  W.  320. 

(«)  1  Cowp.  26.  {g)  1  Burr.  377. 

(K)  4  Burr.  2244.  (0  7  T.  R.  363. 

{h)  7  B.  &  C.  785.  (0   11  Ad.  &  El.  373. 

(m)  10  Co.  68.  (n)  3  B.  &.  C.  649. 
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Bench,  Bosanquet  v.  Woodford ;  (^d)  in  which  hist  case  an 
objection  was  ma<le  to  the  admissibility  in  evidence  of  cer- 
tain returns  made  by  a  banking  company,  nnder  7  Geo.  4, 
c.  46,  to  the  Stamp  Office,  on  the  ground  that  the  person 
before  whom  they  were  sworn  did  not  describe  himself  as  a 
person  authorized  to  administer  the  oath :  Lord  Denman  said, 
^^  The  substance  of  the  transaction  is,  that  the  party  verifying 
the  return  should  be,  in  fact,  dulylswom;  and  therefore,  if 
the  person  administering  the  oath  really  had  jurisdiction,  the 
returns,  so  far  as  this  objection  is  concerned,  were  properly 
received,"  &c. 

In  the  present  case,  the  facts  stated  in  the  special  verdict 
as  found  by  the  jury  show  a  full  compliance  by  the 
*688  railway  company  with  all  the  directions  and  •pro- 
visions of  the  Act  on  which'  their  proceedings  were 
founded ;  that  in  such  proceedings  was  stated  every  thing 
which  the  Act  required  to  be  stated  in  them ;  and  that  the 
company  thereby  gained  a  title  to  the  premises  in  question, 
by  which  the  defendants  in  error  were  lawfully  evicted,  and 
their  tenancy  under  the  plaintifP  determined.  Upon  the  feuse 
of  the  various  proceedings  set  forth  in  the  special  verdict,  the 
jurisdiction  to  adopt  those  proceedings  sufficiently  appears, 
expressly  or  by  fair  and  necessary  intendment.  If  there  is 
any  formal  defect  of  statement  to  warrant  such  proceedings, 
such  defect  is  supplied  by  the  special  findings  of  the  jury  in 
the  special  verdict ;  showing  that  all  which  was  necessary  to 
give  jurisdiction  under  the  statutes  did  really  and  in  fiust 
take  place.  And  such  defect,  if  it  existed,  would  only  sub- 
ject such  proceedings  to  be  quashed  for  want  of  form  by  eertir 
orari  or  other  proceeding  in  the  nature  of  a  writ  of  error,  and 
cannot  now  be  relied  upon  as  wholly  avoiding  them,  especially 
in  a  proceeding  against  third  parties,  against  whom  the  re- 
corded and  unreversed  judgment  founded  on  those  proceed- 
ings has  been  enforced. 

As  to  the  omission  in  the  schedule  to  the  Act;  such 
omission  was  supplied  by  the  certificate  of  the  justices  and 

(a)  22  L.  Joor.  08,  06. 
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schedule  thereto,  set  forth  in  the  special  verdict;  and  the 
omission  in  the  last-mentioned  schedule  of  the  yard  and  gar- 
den is  cured  by  the  finding  of  the  jury  that  they  are  and 
were  parcel  of  and  included  in  the  description  of  the  house 
specified  in  that  schedule. 

Mr.  Kelly ^  in  reply.  —  The  two  main  points  are,  first, 
whether  all  the  requisites  to  the  jurisdiction  should  appear 
oil  the  inquisition ;  secondly,  whether  the  jurisdiction  does 
actually  appear  on  it.  The  Exchequer  Chamber  held 
that  it  does  sufficiently  appear,  *  without  saying  that  *  689 
it  should  appear.  The  counsel  for  the  defendants  in 
error,  apparently  doubting  the  correctness  of  that  judgment, 
have  supported  the  second  point  only,  contending  that  it  is 
not  necessary  that  the  jurisdiction  should  appear.  It  is  sub- 
mitted for  the  plaintiff,  that  in  all  judgments  pronounced  by 
inferior  tiibunals,  their  jurisdiction  must  be  set  forth,  to 
enable  the  superior  Court,  in  reviewing  such  judgments,  to 
see  whether  the  jurisdiction  existed,  and  was  properly  exer- 
cised ;  otherwise,  how  could  an  inquisition  be  traversed  ? 
The  sheriff  proceeding  in  this  case  on  the  company's  war- 
rant as  his  authority  was  bound  to  see  that  it  gave  him 
authority  to  proceed.  The  warrant  should,  for  that  purpose, 
recite  the  want  of  agreement  between  the  company  and  the 
plaintiff,  as  to  the  sum  to  be  paid  for  the  land  ;  and  the  other 
requisites  of  the  statute,  all  which  must  appear  on  that  in- 
strument, as  the  sheriff's  authority  to  summon  a  jury  to  assess 
the  sum.  And  he  again  should,  in  the  inquisition  and  judg- 
ment, recite  the  warrant  and  the  notice  directed  by  the  Act, 
of  the  time  and  place  of  holding  the  inquisition.  The  war- 
rant and  the  inquisition  are  governed  by  the  same  principles 
and  authorities.  —  [He  then  proceeded  to  cite  some  of  the 
cases  which  have  been  before  referred  to.] 

,  September  4. 

Lord  Brougham.  —  This  was  a  writ  of  error  from  a  unan- 
imous judgment  of  the  Court  of  Exchequer  Chamber.  A 
special  verdict  had  been  found  at  the  trial,  and  judgment  was 
entered  up  in  the  Queen's  Bench,  of  consent,  without  any 
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argument^  in  order  that  the  writ  of  error  might  be  brought 

at  once.   It  is  to  be  lamented  that  this  coarse  has  been  taken, 

as  we  are  thereby  deprived  of  the  light  which  might 

*  640   have  *  been  thrown  upon  the  question  by  that  Court, 

of  all  others  the  most  practised  in  the  discussion  of  the 
points  raised  in  this  case.  The  principal  point  raised  refers 
to  an  inquisition  which  was  taken  under  a  local  Act,  6  &  7 
Will.  4,  c  111,  for  making  a  railway  between  Manchester  and 
Leeds ;  and  the  main  ground  of  the  objection  taken  here,  as 
before  taken  in  the  Court  below,  is  that  the  jurisdiction  of 
the  Court,  the  sheriff  and  jury,  which  took  the  inquisition 
and  gave  judgment  upon  it,  is  not  duly  set  forth ;  so  that  this 
Courfc  and  the  Courts  of  Queen*s  Bench  and  Exchequer 
Chamber  have  no  means  of  knowing  that  the  inferior  Court 
had  the  jurisdiction  which  it  exercised. 

Now  it  cannot  be  doubted,  that  where  a  Court  of  limited 
jurisdiction,  limited  either  in  point  of  place  or  of  subject* 
matter,  assumes  to  proceed,  its  judgment  must  set  forth  such 
facts  as  show  that  it  has  jurisdiction,  and  must  show  also  in 
what  respect  it  has  jurisdiction.  But  it  is  another  thing  to 
contend  that  it  must  set  forth  all  the  facts  or  all  the  particu- 
lars out  of  which  its  jurisdiction  arises.  Thus,  if  a  power  of 
commitment  or  other  power  is  given  to  two  justices  of  a 
county,  their  conviction  or  their  order  must  set  forth  that 
they  are  two  such  justices  of  such  county,  in  order  that  it 
may  be  certainly  known  whether  or  not  tbey  constitute  the 
tribunal  upon  which  the  statute  they  assume  to  act  under 
has  conferred  the  authority  to  make  that  order  or  to  pio* 
nounce  that  conviction. 

In  this  case,  it  is  set  forth  in  the  inquisition  that  its  caption 
was  before  the  sheriff  of  the  county  palatine  of  Lancaster, 
and  was  pursuant  to  the  Act,  citing  it  by  its  year  and  title, 
and  in  pursuance  of  a  warrant  made  under  the  seal  of  the 
railway  company  and  directed  to  the  sheriff,  which  warrant 
is  annexed  and  forms  part  of  the  inquisition ;  that  the 

*  641  jurors  were  *  qualified  to  try  issues  in  the  Courts  of 

Record  at  Westminster  (which  is  the  qualification 
required  by  the  Act),  and  that  they  found  and  assessed  a  oer^ 
tain  sum,  namely,  17,000Z.,  as  the  sum  to  be  paid  by  the  corn* 
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pany  to  the  owner  of  the  land  to  be  taken  by  the  company,  — 
to  tile  plaintiff  in  error ;  and  that  the  sheriff  gave  his  judg^ 
ment  for  such  sum  so  assessed,  according  to  the  direction  of 
the  Act.  It  is  not  denied  that  the  Act  gives  all  this  jurisdic- 
tion ;  but  it  is  said  that  before  any  jury  could  be  impanelled 
under  the  Act  it  was  necessary  that  there  should  have  been 
a  disagreement  between  the  parties ;  and  that  no  such  dis- 
agreement being  set  forth,  the  condition  precedent  to  the 
jurisdiction  vesting  under  the  Act,  is  wanting.  It  is  further 
objected  that  the  notices  were  not  sufBcient,  not  being  such 
as  the  Act  requires. 

It  is,  however,  to  be  observed,  that  the  mere  impanelling  a 
jury,  and  instituting  the  inquiry,  seems  a  sufficient  evidence 
of  a  disagreement.  It  is  necessary  that  the  jurisdiction  should 
appear,  but  there  is  no  particular  form  in  which  it  must  be 
made  to  appear.  The  Court  above,  which  has  to  examine, 
and  may  control  the  inferior  Court,  must  be  enabled  somehow 
or  other  to  see  that  there  is  jurisdiction,  such  jurisdiction  as 
will  support  the  proceeding ;  but  in  what  way  it  shall  so  see 
is  not  material,  provided  it  does  so  see.  This  is  the  language 
of  the  Court  of  Queen's  Bench  in  one  of  the  cases  cited  and 
mainly  relied  upon  by  the  plaintiff  in  error,  but  cited  for  an- 
other purpose,  namely.  Rex  v.  The  Mayor  and  Corporation  of 
Jjwerpool;  (a)  and  in  Rex  v.  Mwfming  (&)  it  is  said  that  the 
authority  must  appear  on  the  face  of  the  order,  though  no 
express  adjudication  may  be  necessary. 

*  In  the  case  of  Rex  v.  The  Tnntees  of  Swansea  Har^  *  642 
hour^  (e)  one  objection  of  many  that  were  taken  was 
the  very  objection  now  under  consideration.  It  was  said  that 
the  fact  of  disagreement  did  not  sufficiently  appear ;  but  Mr. 
Justice  LirrLia>Ai>E  said  it  did  appear,  else  why  was  a  jury 
summoned?  And  Mr.  Justice  Williams  agreed  with  this 
view.  It  is  said  that  these  were  ohibet  dicta.  But  to  this  it 
must  be  replied,  that  the  objection  having  been  specifically 
taken,  the  opinion  of  the  learned  Judges,  in  displacing  that 
objection,  is  not  obiter ;  it  is  their  answer  to  the  objection, 

(a)  4  Burr.  2244.  (h)  1  Burr.  877. 

(c)  8  Ad.  &  £1.  489. 
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which  would  have  put  an  end  to  the  case  if  it  had  been 
allowed.  It  is  their  decision  upon  one  of  the  points,  and  a 
cardinal  point  in  the  cause ;  upon  which  point  the  cause 
might  have  been,  and  must  have  been  annihilated,  if  they 
had  not  given  that  answer  to  the  objection.  Now  both  those 
learned  Judges  overruled  the  objection,  and  no  other  Judge 
objected  to  what  they  laid  down  ;  therefore  the  whole  Court 
must  be  taken  to  have  overruled  that  objection,  taken  and 
argued  before  it,  and  to  have  disallowed  it  upon  the  ground 
stated,  —  a  ground  quite  as  applicable  to  this  objection  as  it 
was  to  the  objection  taken  there.  And  Mr.  Justice  Williams 
adds,  that  the  parties  appearing  by  counsel  was  a  complete 
answer  to  any  want  of  preliminary  circumstances ;  that  is, 
circumstances  before  the  caption  of  the  inquisition,  such  as 
that  of  notice ;  and  he  is  fully  borne  out  both  by  all  principle 
and  by  all  authority  in  this  opinion,  an  opinion  applicable 
likewise  to  the  present  case:  by  principle,  for  no  Court  ought 
ever  to  sanction  a  party  coming  into  a  Court  and  taking  his 
chance  of  prevailing  there,  reserving  his  objection  to  the 
proceeding  for  want  of  notice,  for  example,  or  any 
*  643  other  matter  in  pais ;  and  *  then,  when  he  is  disap- 
pointed, turning  round  and  objecting,  either  that  there 
never  had  been  a  disagreement,  or  that  he  had  no  notice  to 
attend.  He  did  attend ;  he  thus  waived  the  claim  to  notice ; 
and  he  must  not  be  heard  to  deny  that  he  had  that  su£Scient 
knowledge  of  the  proceeding  which  his  *act,  his  attendance, 
proves  him  to  have  had,  or,  which  is  the  same  thing,  proves 
him  to  have  been  wholly  indifferent  about.  By  the  authority 
of  decided  cases  the  same  position  is  equally  supported.  In 
Bex  V.  Bagshawj  (a)  relied  on  by  the  plaintiff  in  error,  an 
inquisition  was  sought  to  be  quashed  upon  motion,  because 
the  Act  under  which  it  had  been  taken  had  required  twenty 
days'  notice.  On  cause  shown  against  the  rule  which  had 
been  obtained  upon  this  ground,  the  counsel  in  support  of 
the  inquisition  relied  on  the  fact  of  counsel  appearing  for  the 
other  side,  as  a  waiver  of  the  notice :  but  the  Court  said  that 
it  did  not  appear  on  the  face  of  the  inquisition  (and  of  course 

(a)  7  T.  B.  863. 
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the  Court  in  that  case  could  only  have  the  inquisition  before 
it)  that  the  defendant's  counsel  had  appeared ;  it  merely  set 
forth,  said  their  Lordships,  *^  that  counsel  and  evidence  bad 
been  beard ;  and  non-constat  (said  the  Court)  that  any  were 
heard  except  for  the  plaintiff,  which  clearly  would  be  no 
waiver."  Therefore  the  rule  was  made  absolute  for  quash- 
ing the  inquisition.  But  it  is  quite  plain  that  if  it  had  ap- 
peared that  the  defendant's  counsel  had  attended,  this  would 
have  been  held  a  waiver,  and  the  rule  would  have  been  dis- 
charged. 

But  all  the  cases  of  waiver  are  cases  for  the  defendants  in 
error  here.  With  respect,  for  instance,  to  all  defects  in  that 
process  which  is  the  foundation  of  a  suit,  I  hardly  know  any 
such  defect  which  may  not  be  cured  by  the  party  ap- 
pearing to  it,  and  attending  *  as  if  he  had  had  his  no-  *  644 
tice,  and  as  if  the  process  were  valid.  I  remember  a 
case  which  I  looked  at  lately,  with  a  view  to  another  point 
entirely,  the  case  of  Harris  v.  Mullett ;  (a)  a  most  grievously 
fatal  defect  was  in  the  process  there.  .  It  was  an  action  of  tres- 
pass ;  and  the  writ  with  which  the  party  was  served  set  forth 

that  he  was  summoned  to  attend  on  the  first  day  of  Saint , 

without  saying  whether  it  was  St.  Martin  or  St.  Hilary,  or, 
in  short,  what  Saint  it  was,  on  whose  matin  or  morrow  the 
defendant  was  desired  to  appear.  He  took  this  objection, 
and  the  Court  said,  ^^  That  is  a  very  good  objection,  no  doubt, 
and  the  process  ought  to  be  set  aside  for  irregularity."  Oh, 
but,  says  the  other  party,  I  have  an  affidavit  here,  which  shows 
that  upon  his  being  served  with  the  process  calling  upon  him 

to  appear  on  the  morrow  of  Saint ,  he  sent  his  wife  — 

which  he  did  not  deny  that  he  had  done  —  to  the  sheriff  or 
officer  on  the  other  side,  to  say  that  he  would  take  the  proper 
steps  and  pay  the  money  wanted.  ^^  Then,"  said  the  Court, 
**  he  has  gone  a  great  deal  further  than  was  sufficient  to  waive 
the  notice."  If  he  had  relied  upon  the  blank  in  the  Saint's 
name,  he  ought  not  to  have  sent  that  message  to  the  Court's 
servant.  And  so  the  Courts  have  lately  held  with  respect  to 
all  defects  in  pleading.    There  is  a  rule  to  that  effect  in  each 

(a)  1  Taunt.  59. 
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of  the  three  Courts,  —  the  Queen's  Bench,  Common  Pleas^ 
and  the  Exchequer.  After  an  Act  which  I  brought  into  this 
House  in  1882,  respecting  the  new  forms  of  pleading,  thej 
made  a  general  rule  that  when  any  one  step  is  taken  by  a 
party  after  an  irregularity  known  to  him,  that  step  should  be 

a  waiver  of  the  irregularity ;  which  I  must  take  leave 
*645    to  say  is  rather  to  be  held  as  a  declaration  *of  the 

common  law  as  to  irregularities  in  general  than  a  new 
rule  intmduced  ;  because  it  is  the  constant  and  invariable  rule 
in  all  Courts  of  Equity,  as  well  as  of  Law. 

It  is  clear  by  the  special  verdict  in  the  ptesent  case  that 
the  plaintiff  in  error  did  appear,  and  that  he  gave  evidence  as 
to  the  value  of  the  parcels  in  question.  He  is  found  to  have 
attended  by  his  counsel,  and  to  have  examined  witnesses  to 
that  value.  He  attended,  indeed,  under  protest,  but  he  did  not 
protest  that  there  had  been  no  disagreement,  or  that  due  and 
sufficient  notice  had  not  been  served  upon  him ;  his  protest 
was  distinctly  confined  to  one  point.  The  protest  is  set  forth 
in  the  verdict ;  and  upon  looking  at  it,  I  find  that  it  was  a 
denial  of  the  company's  right  to  take  the  lands  and  mes- 
suages, and  the  sheriff's  right  to  assess  their  value,  solely  on 
the  ground  that  the  premises  were  not  sufficiently  described 
in  the  books  deposited,  or  in  the  schedule  to  the  Act ;  but 
there  was  no  protest  whatever,  either  for  want  of  agreement 
or  want  of  notice.  This  protest,  therefore,  instead  of  opent- 
ing  against  the  attendance  by  counsel  being  taken  as  a  waiver, 
is  the  best  confirmation  of  the  waiver ;  because  it  confines  I 

the  objection  taken  against  the  proceeding  to  matters  respect- 
ing which  either  the  jury  made  no  inquiry  or  the  objections 
now  relied  upon  had  no  application. 

It  appears  to  me,  upon  the  whole,  that  the  judgment  im>- 
nounced  in  the  Exchequer  Chamber  was  correct,  and  ou^t 
to  be  affirmed  by  this  House,  giving  judgment  for  the  de- 
fendants in  error. 

Lord  Cottenham.  —  If  the  arguments  of  the  plaintiff  in 

error  be  well  founded,  the  railway  company  acquired 

*  646    no  title  to  the  lands  in  question ;  and  that,  not  *  from 

any  omission  of  what  the  Act  required  them  to  do  for 
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the  purpose  of  acquiring  a  title,  but  from  a  defect  in  the  form 
of  the  inquisition  by  which  the  value  of  the  lands  was  as- 
sessed. If  the  objection  be  fatal  to  the  title  of  the  company 
to  these  lands,  there  can  be  no  doubt  but  that  similar  objec- 
tions will  be  found  to  apply  to  very  many  titles  derived 
under  the  various  Acts  of  Parliament  which  have,  of  late 
years,  been  in  operation  for  the  carrying  on  of  public 
works. 

The  special  verdict  finds  that  every  thing  was  done  which 
the  Act  required  for  the  protection  of  the  owner  of  the  prop- 
erty :  the  question,  therefore,  is  purely  one  of  form,  which,  if 
successful,  would  be  destructive  of  the  real  merits  of  the  case. 
This  (although  no  reason  for  departing  from  any  established 
rule)  may  properly  be  taken  into  consideration,  if  the  case  do 
not  fall  within  the  principle  of  decided  authorities. 

The  first  objection  to  the  title  of  the  company  is,  that  the 
inquisition,  ascertaining  the  amount  of  the  purchase-money, 
does  not  show  that  there  was  any  authority  under  the  Act 
for  such  a  proceeding ;  that  is,  that  it  does  not  allege  that 
the  parties  had  not  previously  agreed  upon  such  amount :  for 
the  absence  of  an  agreement  for  that  purpose  was  all  that  the 
Act  required  to  justify  the  warrant,  and  to  give  jurisdiction 
.  to  the  sheriff  and  jury.  Now  the  warrant,  which  was  re- 
ferred to  and  annexed  to  the  inquisition,  required  the  sheriff 
to  impanel  and  swear  a  jury  for  the  purpose  of  inquiring, 
assessing,  and  giving  a  verdict  for  the  sum  of  money  to  be 
paid :  and  by  the  inquisition  taken  in  pursuance  of  this  war- 
rant, the  jury  find,  assess,  and  give  their  verdict  for  the  sum 
of  17,000Z.  to  be  paid  for  the  purchase  of  the  premises,  by  the 
said  Act  of  Parliament  authorized  to  be  taken  by  the 
said  company ;  and  the  sheriff  thereupon  *  pronounces  *  647 
and  gives  judgment  for  such  purchase-money,  accord- 
ing to  the  directions  of  the  Act.  It  certainly  does  not  in 
terms  negative  the  fact  of  the  parties  having  previously 
agreed  upon  the  amount  of  the  purchase-money,  but  it 
states  that  which  is  utterly  inconsistent  with  any  such  fact. 
If  the  amount  of  the  purchase-money  had  been  previously 
agreed  upon,  the  jury  could  not  have  assessed,  and  the  sheriff 

could  not  have  adju(^ed,  the  amount  of 'such  purchase-money. 
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Whatever  form  might  have  been  gone  through,  the  amount 
of  purchase-money  would  have  been  that  which  had  been 
adjudicated  upon.  It  will  not  be  found,  upon  an  examinati(m 
of  the  cases,  that  any  inquisition  had  been  held  defective  for 
not  alleging  a  feu^t  necessarily  implied  from  those  which  are 
alleged  ;  and  if  that  be  so,  there  cannot  be  any  ground  for 
doing  so  for  the  first  time  in  the  present  instance.  This  was 
the  ground  upon  which  the  Judges  in  the  Exchequer  Cham- 
ber held  the  proceeding  to  be  free  firom  objection  upon  this 
point,  and  which  was  before  them,  and  now  is  sufficient  to 
dispose  of  the  first  objection  raised.  Had  this  not  been  so, 
it  would  have  been  proper  to  consider  whether  it  can  be 
necessary  in  any  case  that  there  should  be,  on  the  proceed- 
ings, averments  of  facts,  into  which  the  parties  had  no  au- 
thority to  inquire,  and  of  which,  therefore,  they  could  haye 
no  judicial  knowledge. 

I  wiU  now  shortly  examine  the  cases  which  have  been 
relied  upon  as  applicable  to  these  points.  In  JUx  v.  Mm^ 
ning^  (a)  the  notice  stated  was  not  that  which  the  Act  re- 
quired, but  the  ju€^ment  proceeded  upon  other  objections. 
In  Rex  V.  The  Mayor  of  Liverpool^  (J>)  the  notice  was  to  be 

given  by  the  sheriff;  and  as  none  was  stated,  the  in- 
*  648    quisition  was  quashed.     In  *  Rex  v.  Bagshaw^  (e)  the 

notice  was  to  be  given  by  the  trustees,  who  were  to 
sunmion  the  jury  and  to  adjudge.  In  Rex  v.  The  .LiAabiianti 
of  Stdcottj  (d)  an  order  of  justices  discharging  a  servant  from 
her  service  was  held  bad,  because  it  did  not  state  that  she 
was  a  servant  in  husbandry,  —  a  fact  upon  which  it  was  said 
their  jurisdiction  depended,  and  which  it  was  their  duty  to 
ascertain.  In  Kite  v.  Lane^  (e)  the  objection  was  that  the 
conviction  did  not  show  that  the  justices  were  of  that  district 
to  the  justices  of  which  alone  the  Act  gave  jurisdiction.  In 
Rex  V.  The  Parish  of  All  Saints^  Southampton^  (jf)  the  juris- 
diction of  the  magistrates  to  take  the  examination  of  the  sol- 
dier depended,  under  the  Mutiny  Act,  upon  the  fact  of  his 

(a)  1  Barr.  877.  (h)  4  Burr.  2244. 

(c)  7  T.  R.  863.  Id)  6  T.  R.  658. 

(<s)  1  B.  &  C.  100. 
(g)  1  Man.  &  R.  663  ;  7B.  ft  C.  786. 
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being  quartered  at  Southampton,  —  a  fact  which  they  were 
bound  to  have  ascertained,  and  which,  not  being  stated  in  the 
examination  nor  proved  aliunde^  rendered  the  examination 
inadmissible  in  evidence.  In  Day  v.  King^  (a)  the  facts  that 
the  applicant  was  a  member  of  a  friendly  society,  that  he  was 
entitled  to  the  money,  and  that  the  party  against  whom  the 
application  was  made  was  an  officer  of  the  society,  were  held 
to  be  not  only  necessary  to  give  the  justices  jurisdiction,  but 
formed  part  of  what  they  had  to  decide ;  and  yet  these  facts 
were  not  stated  in  the  order,  which  was  therefore  deficient. 
In  Rex  V.  The  Tru%tee%  of  the  Norwich  Road^  (6)  the  inquisi- 
tion was  to  be  taken  before  the  trustees,  who  were  the  parties 
to  give  the  notice,  and  the  judgment  was  not  upon  that  point. 
In  Doe  dem.  Payne  v.  The  Bristol  Railway  Company ^(c) 
the  inquisition  did  state  the  notice  to  *  treat,  and  the  *  649 
neglect  to  do  so ;  the  only  point  decided  affecting 
the  case  was,  that  whatever  was  made  necessary  by  proviso 
need  not  be  stated  ;  which  may  be  material  as  to  another  part 
of  this  case.  In  Regina  v.  The  Committee-men  of  the  South 
Holland  Drainage^  (ji^  the  decision  did  not  turn  upon  the 
words  of  the  statement  as  to  a  notice  to  treat ;  the  Court 
being  of  opinion  that  the  party  was  estopped  from  taking  this 
objection.  Lord  Denman,  indeed,  intimated  an  opinion  that 
such  notice  to  treat  ought  to  have  been  stated,  for  the  purpose 
of  showing  jurisdiction.  It  is,  however,  to  be  observed,  that 
the  trustees  who  were  to  hold  the  inquisition  were  also  the 
parties  to  give  the  notice ;  in  stating  it,  therefore,  they  would 
not  be  stating  the  acts  of  others,  of  which  they  had  no  judi- 
cial knowledge.  In  Regina  v.  The  Trustees  of  Swansea  Har^ 
bour^  («)  the  facts  were  precisely  the  same  as  in  the  present 
case :  the  inquisition  was  silent  as  to  any  notice  to  treat,  or 
non-agreement,  the  issuing  of  a  warrant,  or  any  of  the  circimi- 
stances  necessary  to  give  the  jury  and  the  sessions  jurisdic- 
tion. The  objection  was  made,  and  Lord  Denman,  though 
he  relied  much  upon  the  ground  that  the  trustees  who  ob- 
tained the  inquisition  co^d  not  object  to  it,  observed  that 

(a)  5  Ad.  &  El.  850  ;  2  Bar.  &  Wol.  128. 

(6)  5  Ad.  &  £1.  568.  (c)  6  M.  &  W.  820. 

id)  8^Lft£l.  429.  (e)  &Ad.&£l.  489. 
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he  was  not  prepared  to  say  that  the  inquisition  was  not  good ; 
and  Mr.  Justice  Liitledale  and  Mr.  Justice  Williams  held 
that  the  inquiry  stated  in  the  inquisition  assumed  the  disa- 
greement, and  that  that  was  sufficient.  The  opinion  of  Lord 
Denman,  that  he  was  not  prepared  to  say  that  the  inquisition 
was  not  good,  is  the  more  important,  because  it  fell  from  him 
after  the  case  had  been  before  him  upon  an  application  for  a 

certiorari^  upon  which  occasion  he  had  used  expressions 
*  650  favourable  to  the  applicants.    In  Regina  v.  The  *  Man- 

Chester  and  Leeds  Railway  Company^  (a)  the  decision 
did  not  touch  the  point.  The  case  of  Rex  v.  Croke  (i)  was 
much  relied  upon  by  the  plaintiff  in  error.  The  point  upon 
which  the  judgment  there  seems  to  have  rested^  was  the 
error  in  the  style  of  the  Corporation  of  London.  But  Lord 
Mansfield  suggested  an  objection,  which  had  not  been  raised 
at  the  bar,  thut  the  statement  of  the  notice  of  the  proceeding 
before  the  jury  was  defective.  The  Act  did  not  specify  by 
whom  the  notice  was  to  be  given,  but  I  assume  that  it  ought 
to  have  been  given  by  the  Corporation  of  London.  It  was, 
therefore,  not  an  act  to  be  performed  by  those  who  were  to 
hold  the  inquisition ;  and  if  held  necessary  to  be  stated  in  it, 
would  be  an  authority  in  favour  of  the  proposition  of  the 
plaintiff  in  en*or.  It  does  not,  however,  appear  to  have  been 
the  ground  of  the  decision,  and  certainly  was  not  the  subject 
of  argument.  That  case  is,  however,  remarkable  in  this 
respect,  that  in  that  as  in  this  case  resort  to  a  jury  was  only 
to  be  had  if  the  parties  did  not  agree  as  to  the  purchase, 
** refusal  or  inability  to  treat"  being  the  terms  used;  but 
upon  that  subject  the  inquisition  was  as  silent  as  in  the  pres- 
ent :  and  yet  neither  from  the  bar  nor  from  the  Bench  does 
any  objection  appear  to  have  been  suggested  upon  this  point, 
which  is  the  principal  one  relied  upon  in  the  present  case. 

I  have  now  examined  all  the  cases  which  have  been  relied 
upon  on  either  side,  and  the  result  appears  to  be,  1st,  that  if 
it  be  necessary  that  the  inquisition  should  state  the  absence 
of  an  agreement  between  the  parties,  what  appears  upon  the 
present  inquisition  was,  in  The  Queen  v.  Swaneea  Sarbour^ 

(a)  8  Ad.  &  £1.  418.  (6)  Gowp.  26. 
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decided  to  be  sufficient,  a^  in  The  King  y.  Croke  was  as- 
sumed to  be  so,  from  the  objection  not  having  been 
taken;  *2d,  That,  except  in  what  fell  from  Lord  *651 
Mansfi£LD  in  the  latter  case,  and  from  Lord  Denman 
in  the  case  of  The  Queen  y.  The  Committee-men  of  the  South 
JBbUand  Drainage^  (a)  there  does  not  appear  to  be  any  au- 
thority for  holding  that  the  inquisition  or  other  proceeding 
need  state  any  matter  not  cognizable  by  the  authority  whence 
such  proceeding  emanates ;  and  all  reasoning  appears  to  be 
against  any  such  rule.  The  instances  referred  to  by  Lord 
Abinger  (6)  in  the  Court  below  prove  that  such  preliminary 
matters  were  not  cognizable  by  the  sheriff  and  jury,  and  could 
not  be  the  subject  of  proof  before  them.  How,  then,  can  it 
be  necessary  or  proper  that  their  inquisition  should  state  facts 
of  which  they  could  not  have  received  any  proof,  particularly 
when,  by  the  138th  section  of  the  Act,  and  the  authority  of 
Basten  v.  Careto^  (c)  such  statement  would  have  been  conclu- 
sive ? 

It  appears  to  me,  therefore,  that  the  first  objection  cannot 
be  supported. 

A  second  objection  was  raised  in  argument  in  this  House, 
which  I  do  not  see  noticed  in  the  report  of  the  case  before 
the  Exchequer  Chamber ;  and  that  is  the  want  of  any  state- 
ment as  to  notice  of  the  proceeding  before  the  jury,  as  re- 
quired by  the  188th  section.  This,  if  not  removed  by  the 
observations  before  made,  will  be  answered  by  the  case  of 
Doe  dem,  Payne  v.  The  Bristol  Railway  Company^  (d)  which 
decided  that  what  was  made  necessary  by  way  of  proviso  in 
the  Act,  need  not  be  alleged  in  the  proceeding ;  but  the  want 
of  it  was  to  be  brought  forward  by  the  objecting  party.  The 
affidavits  show  that  no  such  case  exists  in  point  of  fact. 

*  Upon  the  .other  objections  I  do  not  think  it  neces-  •  652 
sary  to  make  any  detailed  observations,  being  of  opinion 
that  they  are  satisfactorily  answered  by  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  in  the  judgment  in  the 
Court  of  Exchequer  Chamber ;  and  with  respect  to  the  ob- 
jection as  to  the  pajrment  of  thp  17,000Z.  into  the  Bank  of 

(a)  4  Ad.  &  El.  429.  (5)  2  Q.  B.  999. 

(c)  8  B.  &.  C.  649.  (d)  6  M.  &  W.  820. 
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England,  it  appears  to  me  that  there  was  a  payment  in  &ct, 
and  that  the  provisions  of  the  Act  have  been  sufficiently 
complied  with. 

I  am,  for  these  reasons,  of  opinion,  that  the  judgment 
should  be  given  for  the  defendants  in  error,  with  costs. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was 
accordingly  affirmed,  with  costs. 


♦668   ♦MARQUIS  OF  WATERFORD  w.  KNIGHT. 

1844. 

Henbt  db  la  Poer,  Marquis  op  Watebfori>,  )  ApveUmU 

and  Others j     «^ 

The  Rev.  Thomas  Knight,  Clerk  .     .    »    •    Be^jmndeni. 

T\thes;  Account.     Cuaiomary  Payment.    Legal  TUU. 

To  a  bill  ffled  by  the  rector  of  F.  for  an  accouot  and  payment  of  lithes, 
the  defence  was  that  the  lands  oecnpied  by  the  defendants  oompiised 
the  manor  of  F.,  which  was  within  the  rectoiy  of  F.,  and  that  froia 
time  immemorial  the  owner  for  the  time  being  of  the  manor  had  paid 
to  the  rector  the  yearly  sum  of  40/.  for  maintenance  of  Divine  serrioe 
there,  for  and  in  lieu  of  all  manner  of  tithes  arising  within  the  manor: 
and  that  the  owner  for  the  time  being  of  the  said  manor,  or  his  assigns, 
had,  from  time  immemorial,  in  respect  of  the  said  yearly  s«mi,  used  to 
have,  and  ought  to  have,  the  t^ith  of  all  tithable  things  arising  within 
the  said  manor. 

The  eridence  in  the  cause  showed  payments  to  the  rector  of  402.  yearly 
for  upwards  of  150  years,  and  pernancy  of  the  tithes  by  the  owner  of 
the  manor  for  upwards  of  180  years,  previously  to  the  filing  of  the  bill; 
and  also  that  in  the  year  1686  a  bill  by  the  then  rector  of  F.  for  the 
tithes  of  the  manor  was  dismissed  upon  the  same  defence. 

Hdd  by  the  House  of  Lords  (reversing  a  decree  for  the  account)  : 

1st.  That  as  the  account  for  tithes  is  merely  incident  to  the  rector's  legal 
title,  a  Court  of  Equity  cannot  interpose  in  his  favour  until  he  has 
established  his  right  at  law. 

2d.  That  where  a  defence  to  a  suit  in  equity  for  tithes  noses  a  doubt  as 
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to  the  rector's  l^;iil  title  to  them,  the  course  of  a  Court  of  Equity  is  to 
retain  the  bill  for  a  specified  time,  and  leave  the  rector  at  liberty  to 
establish  his  title  by  an  action  at  law  within  that  time.^ 

PUcMng.    Statutes. 

8d.  That  a  party  who  mistakes  his  right,  and  sues  in  a  wrong  form,  is 
not  entitled  to  an  order  that  would  deprive  the  defendants  of  the 
benefit  of  any  alterations  made  in  the  law  in  the  mean  time. 

April  29,  30;  May6,  7,  9, 10,14, 17,  20,  21;  September  5,  1844. 

The  original  bill  in  this  case  was  filed  in  the  Court  of  Ex- 
chequer^  in  the  year  1830,  by  the  respondent,  as  rector  of 
the  parish  of  Ford,  in  the  county  of  Northumberland,  against 
the  appellants,  and  others  since  deceased,  as  occupiers  of 
lands  within  that  parish,  for  an  account  and  payment  of 
great  and  small  tithes  for  the  six  preceding  years. 

•  The  Marquis  of  Waterford  being  then  a  minor,  (a)  *  654 
answered  separately  by  his  guardian  ;  the  other  appel- 
lants, who  were  his  Lordship's  tenants,  put  in  a  joint  and 
several  answer.  The  defence  set  up  by  the  answers  was, 
that  the  parish  of  Ford  was  a  rectory,  and  comprised  within 
its  boundaries  or  precincts  (amongst  other  lands)  the  manor 
of  Ford :  that  the  said  manor  had  always,  as  the  defendants 
beUeved,  from  time  whereof  the  memory  of  man  was  not 
to  the  contrary,  contained  within  its  boundaries  upwards  of 
8000  acres  of  land  altogether,  then  producing,  as  the  defend- 
ants belieyed,  an  annual  rental  of  10,0007.  and  upwards: 
that  the  whole  of  the  said  8000  acres  of  land  contained  in 
the  said  manor  had  always  been,  from  time  whereof,  &c., 
and  was  still,  situated  within  the  said  parish  of  Ford :  and 

(a)  For  the  proceedings  and  result  of  a  bill  filed  against  his  Lordship 
on  attaining  his  majority  in  1832,  for  discovery  in  aid  of  this  suit,  see 
2  You.  &  C.  22;  and  Vol.  m.,  ante,  p.  27. 

^  By  the  present  English  practice  in  chancery,  the  legal  right  in  such 
eases  must  be  determined  by  the  Court  of  Chanoery  ;  unless,  under  the 
peculiar  circumstances  of  the  case,  the  Court  is  satisfied  that  the  question 
can  be  more  conveniently  tried  in  a  Court  of  Common  Law.  2  Dan.  Ch. 
Pr.  (4th  Am.  ed.)  1071  and  note  (1),  1110,  1642. 

'  The  equity  jurisdiction  of  the  Court  of  Exchequer  has  now  been 
transferred  to  the  Court  of  Chancery.  1  Dan.  Ch.  Fr.  (4th  Am.  ed.) 
C,  7. 
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that  from  time  whereof,  &c.,  there  had  been,  as  the  defend- 
ants believed,  always  payable  by  the  lord  or  owner  of  the 
said  manor  for  the  time  being,  and  such  lord  or  owner  for 
the  time  being  had,  as  the  defendants  believed,  always,  until 
the  time  after  mentioned,  paid  by  equal  half-yearly  payments, 
at  Lady-day  and  Michaelmas-day  in  each  year,  or  so  soon  after 
as  the  same  was  demanded,  to  the  parson  of  the  said  parish 
for  the  time  being,  the  yearly  sum  of  40{.  for  maintenance  of 
Divine  service  there,  for  and  in  lieu  and  in  contentation  of  all 
manner  of  tithes  arising,  &c.,  within  the  said  manor:  and 
that  the  lord  or  owner  of  the  said  manor  for  the  time  being, 
or  his  assigns,  had,  as  the  defendants  believed,  always,  from 
time  whereof  the  memory  of  man  was  not  to  the  contrary, 
used,  in  respect  of  the  said  yearly  sum  of  402.  so  paid  to 
the  parson  of  the  said  parish,  to  have,  and  of  right 
*  665  *  ought  to  have,  the  tenth  of  all  tithable  things 
arising,  &c.,  within  the  said  manor  of  Ford,  or  any 
part  thereof. 

It  was  further  stated  in  the  answers,  among  other  things, 
that  in  1768,  the  then  lord  or  owner  of  the  manor  of  Ford 
conveyed  a  part  of  the  lands  of  that  manor,  together  with 
the  tithes,  to  Adam  Askew  in  fee,  and  that  the  tithes  of  those 
lands  had  ever  since  been  received  by  him,  and  those  claiming 
under  him.  (These  were  defendants  in  the  cause,  but  not 
parties  to  this  appeal.) 

It  appeared  by  the  admissions  in  the  cause  that  the  respon- 
dent had  been  rector  of  the  parish  of  Ford  from  the  year 
1819:  that  Lady  Delaval  (Marchioness  of  Waterford  and 
mother  of  ijie  appellant)  was  then,  and  up  to  her  death  in 
1827,  lady  of  the  manor  of  Ford  and  patroness  of  the  rectory: 
that  upon  her  death  the  marquis  became  and  still  continued 
to  be.  lord  of  the  manor  and  patron  of  the  rectory,  and  that 
he  occupied  lands  within  the  same  from  the  year  1827. 

The  evidence  for  the  appellants  of  the  payment  of  40/.  a 
year,  in  lieu  of  all  tithes,  consisted,  1st,  of  receipts  given  by 
successive  rectors  (including  the  respondent)  of  the  parish 
from  the  year  1698  to  1822,  when  the  respondent  refused  to 
receive  the  same ;  2dly,  of  terriers,  one  dated  in  1792,  another 
in  1806,  signed  by  the  respective  rectors ;  Sdly,  of  accounts 
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kept  by  stewards  of  the  lords  of  the  manor  of  Ford,  for  the 
years  1765, 1775, 1776, 1781, 1788, 1796,  and  thence  to  1806, 
and  for  several  subsequent  years,  in  which  accounts  were 
entries  of  payments  to  the  rector  for  the  time  being  of  20L 
for  the  "modus"  or  "half-year's  modus,"  and  receipts  of 
tithes  by  the  lords  of  the  manor ;  4thly,  of  rental,  cash  and 
tithe  books,  from  1758  to  1822,  in  which  were  con- 
tained *  entries  of  half-yearly  payments  of  the  40Z.  a  *  656 
year  to  the  rectors  of  the  parish  for  the  time  being, 
and  of  the  receipts  of  tithes  by  the  lords  of  the  manor ;  5thly, 
of  proceedings  in  two  suits,  instituted  by  rectors  for  those 
tithes  in  1678  and  1688,  from  which  it  appeared  that  there 
had  been  payments  of  the  402.  by  the  lords  of  the  manor  to 
the  rector  of  the  parish  for  the  time  being  during  240  yea^ s 
and  upwards,  and  that  the  first  of  the  suits  was  abandoned  by 
the  rector,  and  the  latter  was  dismissed  in  1686. 

The  additional  evidence  to  prove  that  the  lords  of  the 
manor  of  Ford  were  the  owners  of  all  tithes  within  that 
manor,  consisted  of  various  accounts  and  documents,  show- 
ing their  dealings  with  the  tithes  in  various  ways,  as  by 
taking  them  in  kind,  and  appropriating  them  to  their  own 
use ;  by  leasing  them ;  by  mortgaging  them ;  by  selling  them  ; 
by  levying  fines  and  suffering  recoveries  of  them ;  and  by 
making  them  the -subject  of  family  settlements. 

The  cause  was  heard  before  Mr.  Baron  Aldebson,  who 
decreed  for  an  account  and  payment  of  tithes  to  the  respon- 
dent, with  costs.  (The  material  proo&,  the  arguments  on 
both  sides,  and  the  judgment,  are  fuUy  reported  in  4  Y.  &  C. 
283  et  seq.^ 

The  appeal  was  against  that  decree,  and  was  argued  dur- 
ing several  days  in  the  months  of  April  and  May,  1844, 
by  Mr.  Bethell  and  Mr.  Purvis  for  the  appellants,  and  by 
Mr.  Boteler  and  Mr.  Simpkinaon  (with  whom  was  Mr.  L. 
Lowndes)  for  the  respondent. 

(It  is  unnecessary  to  report  the  arguments,  as  they  did  not 
differ  materially  from  those  urged  in  the  Court  below,  before 
referred  to ;  and  as  the  House  did  not  give  any  judgment  on 
the  merits.) 
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September  6. 
*  657       *  Lord  Cottekham.  —  Being  of  opinion  that  the  de« 
cree  directing  an  account  of  tithes  cannot  be  sus- 
tained, and  that  the  utmost  that  a  Court  of  Equity,  under 
the  circumstances  of  this  case,  could  properly  have  done, 
would  have  been  to  retain  the  bill,  giving  the  plamtifF  liberty 
to  bring  such  action  at  law  as  he  might  be  advised,  I  should 
have  abstained  from  any  observations  upon  the  merits  of  the 
case,  did  it  not  appear  to  me  that  this  decree,  and  some 
others  which  have  lately  come  before  this  House  from  the 
Court  of  Exchequer,  (a)   whilst  it  exercised  an  equitable 
jurisdiction,  if  not  observed  upon  here,  might  be  hereafter 
quoted  as  overturning  or  weakening  a  doctrine  which  I  con- 
sider as  one  of  the  leading  principles  upon  which  the  juris- 
diction in  equity  is  exercised.    But  as  this  case,  if  it  is  to  be 
tried  elsewhere,  ought  to  go  to  that  trial  with  as  little  prej- 
udice as  possible  from  any  thing  that  passes  here,  I  will 
abstain  from  saying  more  than  is  absolutely  necessary  for 
the  purpose  of  explaining  the  object  I  have  in  making  any 
observations  at  all.    And  to  guard  against  the  possibility  of 
the  plaintiff  sustaining  any  prejudice,  I  will  take  the  facts  of 
the  case  as  they  are  represented  by  the  learned  Judge  who 
decided  in  his  favour. 

The  plaintiff  rests  his  title  to  the  tithes  upon  his  common- 
law  right  as  rector ;  the  defendant  sets  up  a  title  to  the 
tithes  themselves  upon  a  supposed  arrangement  between  the 
lord  of  the  manor  and  the  rector  at  a  time  when  the  law  per- 
mitted it,  supported  by  immemorial  usage,  by  which  the  ree- 
tor  was  to  receive  401.  in  lieu  of  the  tithes,  and  the  lord  of 
the  manor  was  to  be  entitled  to  the  tithes,  —  a  defence,  the 
validity  of  which,  after  the  decisions  referred  to,  cannot  be 

disputed  if  supported  by  sufficient  evidence,  unless 
*  658   *  the  claiming  of  the  custom  as  including  the  lord's 

assigns  should  be  held  to  distinguish  this  case  from 
those  cited,  and  to  make  the  prescription  illegal. 
In  support  of  this  alleged  prescription,  the  learned  Judge 

(a)  As  Byron  v.  Ck>oper,  aniet  656. 
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states  that  he  thinks  the  defendants  have  proved  payment  of 
the  401.  per  annum  to  the  rector  for  upwards  of  150  years ; 
and  pernancy  of  the  tithes  by  the  lord,  and  dealing  with  them 
as  his  property  for  180  years.  There  is,  then,  a  suit  in  the 
Exchequer  by  a  lessee  of  the  rector  claiming  these  tithes ; 
and  a  defence  set  up  precisely  as  laid  in  this  case,  and  a 
decree  dismissing  the  bill  in  the  year  1686.  The  learned 
Judge  minutely  examined  the  facts  proved,  and  stated  that 
he  had  come  to  the  conclusion  that  the  defendants  had  not 
made  out  satisfactorily  the  prescription  in  point  of  fact ;  and, 
observing  that  the  question  depended  upon  documents  almost 
entirely,  said  he  thought  it  would  be  absurd  to  send  to  a 
Judge  and  jury  at  Nisi  Prius  to  determine  off*hand  a  mere 
question  of  fact,  which  depended  upon  a  careful  examination 
of  documents.  If  such  circumstances  had  occurred  in  a  case 
of  purely  equitable  cognizance,  I  should  have  agreed  very 
much  in  the  opinion  expressed  as  to  the  impropriety  of  send- 
ing such  a  matter  to  a  trial  at  law ;  and  a  Court  of  Equity 
in  such  a  case  never  does  adopt  such  a  course :  my  objec- 
tion is  to  the  application  of  these  observations  to  the  case 
before  us. 

The  defendant  claims  a  title  to  the  tithes  as  his  freehold 
and  inheritance  as  legally  vested  in  him,  and  those  through 
whom  he  claims  from  time  immemorial.  Over  such  a  ques- 
tion a  Court  of  Equity  has  no  original  jurisdiction ;  it  can 
only  come  before  such  a  Court  incidentally.  The  jurisdic- 
tion of  a  Court  of  Equity  in  such  a  case  is  confined  to  the 
account  incident  to  the  titie  to  the  tithes,  if  such  a 
title  should  be  *  found  to  be  vested  in  the  plaintiff,  *  659 
and  not  in  the  defendant.  In  such  a  case,  if  there  be 
a  real  question  of  titie  to  be  decided,  a  Court  of  Equity  ab- 
stains from  assuming  any  jurisdiction  over  it ;  there  are  many 
similar  instances  of  the  course  of  practice.  Persons  entitled 
to  patents  and  copyrights  have  often  a  right  to  an  account  in 
equity  against  those  by  whom  they  are  infringed ;  but  it  is 
not  the  practice  of  the  Court  to  take  upon  itself  the  duty  of 
deciding  upon  adverse  claims  to  such  rights,  but  it  withholds 
its  interpositions  as  to  the  account  until  the  right  to  which  it 
is  incident  has  been  established  at  law.    The  case  of  adverse 
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claims  of  title  to  tithes  is  similar,  and  is  established  in  seyeral 
cases,  some  few  references  to  which  will  be  found  suffident 
to  prove  it. 

In  Scott  v.  Airey^  (a)  the  defendant  set  up  a  title  to  a  por- 
tion of  tithes,  supported  by  evidence  of  long  possession  and 
pernancy :  the  Lord  Chief  Baron  said :  ^^  It  does  not  appear 
how  the  Ridleys  became  entitled  ;  but  it  appears  that,  being 
in  possession,  they  settled,  mortgaged,  and  devised  the  tithes 
as  their  own  absolute  property.  If,  notwithstanding  this  long 
possession,  the  plaintiff  is  legally  entitled,  he  is  not  without 
remedy.  But  it  is  too  much  in  a  case  of  this  kind  in  a  Court 
of  fk][uity  to  interpose,  and,  after  so  long  a  possession,  to  take 
the  property  &om  the  possessors,  and  decree  the  rector  en- 
titled  to  it,"  &c.,  until  the  right  be  established  at  law ;  and 
the  bill  was  dismissed.  JSdwards  v.  Lard  Vernon  (5}  is  to 
the  same  effect.  In  Stmtt  v.  Baker  (c}  the  defence  was  pos- 
session of  the  lands  and  pernancy  of  the  tithes ;  and  Lord 

RossLTN,  after  observing  that  **  the  ground  upon  which 
*  660   the  *  Court  interfered  as  to  tithes  is  the  account  where 

the  general  right  to  the  tithes  is  not  in  controversy ; '' 
and  that  ^^  upon  the  circumstances  of  long  possession  and  ap- 
parent title  upon  the  face  of  the  deeds,  family  settlements, 
and  leases  for  along  time,  he  would  not,  in  a  Court  of 
Equity,  interpose  to  affect  it,  and  aid  a  person  coming  to 
disturb  it,"  said,  **  There  is  no  ground  for  an  issue ;  for  a 
Court  of  Equity,  giving  the  least  succour  to  break  through 
the  fences  that  by  law  the  party  is,  entitled  to  maintain, 
would  act  against  its  own  principle,  and  disturb  instead  of 
quieting  possession."  In  Foxcroft  v.  ParriB^(dC)  a  similar 
case.  Lord  Alvanlet  said :  *^  The  principle  is  clear  that  the 
account  only  arises  upon  the  legal  right ;  and  if  there  iaprimd 
facie  evidence  against  it,  it  must  be  proved  by  law,  if  there  is 
the  least  doubt,  before  the  Court  will  act  upon  it.  I  never 
will  in  such  a  case  decree  an  account,  if  the  least  doubt  ap- 
pears upon  the  legal  right,  before  it  is  established."  And  he 
proposed  to  the  plaintiff  to  retain  the  bill,  with  liberty  to 

(a)  3  Gwil.  1174;  see  p.  1175;  s.  c.  2  £ag.  &  Y.  842. 

(6)  2  £ag.  &  Y.  844  n.  (c)  2  Yes.  Jon.  625. 

Id)  2  Eag.  &  Y.  487. 
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bring  an  action  under  the  statute  ;  but  the  plaintiff  preferred 
that  the  bill  should  be  dismissed. 

In  Norbury  v.  Mecuie^  (a)  Lord  Redesdale  said,  "  The  de- 
cision of  the  Court  of  Exchequer  in  this  case  is  upon  a  legal 
right."    "  Now  in  what  case  is  a  Court  of  Equity  authorized 
to  decide  on  a  legal  right  ?    There  is  no  equity  in  the  case  of 
tithes ;  it  is  merely  an  incident  to  a  right  to  an  accoimt.*' 
^*  The  Court  of  Exchequer  had  no  right  to  decide  the  ques- 
tion ;  it  is  a  legal  question,  which  ought  to  be  decided  in  a 
Court  of  Uw,  if  there  reaDy  is  a  question  of  right/'    And 
Lord  Eldon,  (6)  referring  to  Seott  v.  Airey  and  other 
cases,  said  that  these  cases  had  determined,  '^  that  *  if   *  661 
a  person  shows  that  he  had  a  pernancy  or  enjoyment 
of  tithes,  and  that  he  had  not  paid  them  to  the  rector,  and 
can  show  by  his  title-deeds  that  the  tithes  of  his  land  have 
been  made  the  subject  of  conveyances,  &;c.,  that  it  is  not  fit 
that  a  Court  of  Equity  should  make  a  decree  or  interfere,  but 
leave  the  party  claiming  to  make  out  a  title  at  law.''    The 
bill  was  dismissed  without  prejudice  to  the  respondents  de- 
manding the  tithes  in  any  other  suit.     In  Cherry  y.  Legh  (c) 
it  was  held,  that  if  no  occupier  show  a  colour  of  title  to  the 
tithes  not  rendered,  a  Court  of  Equity  will  not  interfere,  but 
leave  the  plaintiff  to  his  remedy  at  law ;  and  Lord  Eldon, 
referring  to  what  had  been  decided  in  Scott  v.  Airey  upon 
this  point,  said  he  believed  that  no  case  had  been  decided  in 
equity  contrary  to  that.    In  Hughes  v.  Davtes  (df )  the  title  to  the 
tithes  was  set  up  by  the  defendant,  and  the  Vice  Chancellor 
said :  ^^  It  is  unquestionable  law  upon  all  the  authorities  that 
an  account  for  tithes  is  on^  given  in  this  Court  as  a  conse- 
quence of  the  title  of  the  plaintiff  being  clearly  made  out ; 
and,  if  there  is  any  reasonable  doubt  of  the  extent  of  his  legal 
right,  that  this  Court  will  not  act  until  the  right  is  established 
at  law."    ^^  The  result  of  all  the  cases  seems  to  me  to  be  this, 
that  if  there  has  been  an  adverse  retainer  of  tithes,  grounde<^ 
upon  an  allegation  of  title,  to  which  title  colour  is  given  by 
the  production  of  old  instruments,  this  Court  will  not  inter- 

(a)  8  Bligh,  246.  (h)  8  Bligh,  251. 

(c)  1  Bligh,  21.  8.  809.  (d)  5  Sim.  849. 
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fere  even  on  behalf  of  a  spiritual  reotor,  without  he  proves 

his  title  at  law."    The  order  made  in  that  case  was,  ^^that 

the  bill  be  retained  for  twelve  months,  with  liberty  for  the 

plaintiff  to  bring  such  action  as  he  shall  be  advised ; 

*  662    and  in  case  the  plaintiff  shall  not  proceed  *  to  trial  in 

such  action  within  that  time,  that  the  bill  be  dismissed, 
with  costs ;  but  if  he  shall  proceed  to  trial  within  that  time, 
then  that  the  consideration  of  costs  and  further  directioiiB 
be  reserved ;  either  party  to  be  at  liberty  to  apply  to  the 
Court." 

It  is  impossible  to  reconcile  what  was  done  in  the  Ex- 
chequer in  the  present  case,  with  what  has,  upon  these 
authorities,  been  declared  to  be  the  practice  of  Courts  of 
Equity.  It  is  impossible  to  say  that  there  is  not  a  serious 
question  of  title  between  these  parties;  which  therefoie, 
upon  these  authorities,  a  Court  of  Equity  ought  not  to  as- 
sume the  province  of  deciding,  or  of  directing  an  account, 
until  the  plaintiff  has  established  his  title  at  law.  Acting 
upon  the  principle  so  laid  down,  and  the  practice  of  Courts  of 
Equity  in  similar  cases,  the  proper  course  for  us  is,  not  to 
direct  an  issue, — which  assumes  jurisdiction  and  seeks  the 
aid  of  a  Court  of  Law  as  to  the  mode  in  which  it  ought  to  be 
exercised,  and  which  does  not  leave  the  ultimate  disposal  of 
the  legal  title  to  the  Court  of  Law,  whether  upon  an  applica- 
tion for  a  new  trial  or  on  the  ultimate  judgment ;  but  to 
retain  the  bill  for  a  limited  time,  with  liberty  for  the  plaintiff 
to  proceed  at  law  and  establish  his  title,  if  he  can. 

In  most  of  the  cases  referred  to,  the  bill  was  disnussed.  I 
see  no  reason  for  doing  so ;  if  the  plaintiff  should  succeed,  it 
would  make  it  necessary  to  file  a  new  bill  for  the  account 
The  mere  retaining  the  bill  cannot  prejudice  the  questioo,  as 
the  order  is  not  founded  upon  any  doubt  entertained  by  the 
Court,  which  the  directing  and  issue  might  imply;  but 
simply  because  the  Court  withholds  its  equitable  jurisdiction 
where  it  is  only  in  aid  of  a  legal  right,  imtil  such  right  be 
established  at  law. 

I  think  the  order  in  this  case  should  be  the  same 

*  668    *  as  was  pronounced  in  the  case  of  BugKe%  y.  jDaviei, 

as  before  stated. 
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The  Lord  Chancellob.  —  I  certamly  agree  in  the  principle 
stated  by  my  noble  and  learned  friend.  I  belieye  the  learned 
Judge  took  upon  himself  to  decide  the  question  from  the  best 
motives  and  feelings  towards  the  parties,  but  I  think  he  did 
that  which  the  course  of  precedents  does  not  justify  or  war- 
rant; and  therefore  I  think  that  the  opinion  expressed  by 
my  noble  and  learned  friend  is  perfectly  right,  and  that  the 
decree  must  be  reversed. 

Lord  CottenhabC.  —  There  should  be  an  order  retaining 
the  bill  for  a  year. 

Mr.  Bolder^  being  allowed  to  observe  on  the  form  of  the 
order,  said :  Since  the  bill  was  filed  two  Acts  of  Parliament 
have  been  passed,  which  materially  alter  the  situation  of  the 
plaintiff  and  of  the  defendants.  Lord  Tenterden's  Act,  2  &  3 
Will.  4,  c.  100,  is  one  which  would  enable  the  defendants  to 
avail  themselves  of  the  payment  of  the  40{.  a  year  for  a  cer- 
tain number  of  years  back ;  and  there  is  the  new  Statute  of 
Limitations,  8  &  4  Will.  4,  c.  27,  which  would  give  them  an 
advantage  in  the  trial  of  the  question  of  title ;  and  we  there- 
fore cannot  now  institute  an  action  with  the  same  advantages 
or  in  the  same  situation  as  might  have  been  done  at  the  time 
the  bill  was  filed.  I  apprehend  your  Lordships'  intention 
would  be  to  place  us  in  the  same  situation  in  which  we  should 
have  been  if  we  had  sued  at  law  in  1830,  instead  of  filing 
our  bill.  Therefore,  in  any  action  which  should  be  brought 
for  the  trial  of  the  right  between  the  parties,  your  Lordships 
would  say  that  the  defendants,  the  Marquis  of  Water- 
ford  and  his  *  tenants,  should  not  be  at  liberty  to  insist  *  664 
on  th^  benefit  of  either  of  those  statutes ;  because  in 
bringing  an  action  now,  the  plaintiff  would  stand  quite  in  a 
different  situation  £N>m  what  he  would  if  he  had  sued  at  law 
upon  his  legal  right  at  the  time  he  filed  his  bill. 

Lord  Cottenham.  —  I  apprehend  that  makes  no  difference 
whatever  in  the  case.  If  the  party  has  mistaken  his  remedy, 
there  is  no  reason  why  he  should  be  put  in  a  better  situation 
now  because  of  his  having  filed  a  bill,  and  asked  a  Court  of 
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Equity  to  decide  a  right  which  should  have  been  properly 
decided  in  a  Court  of  Law.  In  many  cases,  where  the  Court 
wants  to  ascertain  a  fstct  for  the  purpose  of  enabling  it  to 
exercise  its  jurisdiction,  that  may  be  done  ;  but  I  never  knew 
it  adopted  where  the  Court  repudiates  the  jurisdiction,  and 
leaves  the  party  to  establish  his  right  at  law ;  he  must  estab- 
lish his  right  at  law  as  best  he  may. 

The  Lord  Chancellor.  —  It  is  impossible  to  accede  to 
this  application.  We  grant  the  plaintiff  an  indulgence  by 
retaining  the  bill ;  the  bill  might  have  been  dismissed  alto- 
gether ;  we  retain  the  bill  to  save  him  the  expense  of  filing  a 
new  one  in  case  he  shall  have  his  title  established  at  law. 
We  do  not  in  any  other  respect  alter  his  position  ;  he  brings 
his  action  now,  subject  to  the  alterations  made  in  the  law  by 
the  two  Acts  which  have  been  referred  to.  We  merely  re- 
tain the  bill  for  the  purpose  of  convenience. 

Lord  Campbell.  —  In  this  case  the  right  to  the  tithes  is 
the  question  to  be  decided  at  law ;  therefore  the  party  mis- 
took his  remedy  by  filing  a  bill  in  equity,  instead  of 
*  665    bringing  his  action ;  and  I  do  not  see  how,  with  *  jus- 
tice to  the  other  side,  we  can  place  him  in  the  situation 
in  which  he  would  have  been  if  those  Acts  had  not  passed. 

Mr.  Boteler.  —  This  is  of  the  greatest  importance  to  the 
plaintiff.  If  the  principles  on  which  your  Lordships  are  now 
proceeding  are  carried  out,  the  bill  necessarily  cannot  be 
maintained.  If  we  bring  our  action  now,  we  can  recover 
tithes  for  the  last  six  years  only :  our  bill  was  filed  fifteen 
years  ago ;  therefore  we  shall  be  entitled  to  nothing  under 
the  action  which  would  maintain  our  bill.  We  asked  for  an 
account  from  1826 :  our  action,  if  we  recover  in  it,  would  not 
sustain  the  present  bill,  imless  we  are  at  liberty  to  bring  our 
action  as  at  the  time  the  bill  was  filed. 

Lord  Cottenham. — That  makes  no  difference  at  all.    The 
reason  why  a  Court  of  Equity  retains  a  bill,  with  liberty  to 
bring  an  action,  is  to  ascertain  the  legal  right.    The  \egil 
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right  is  ascertained  as  much  when  you  go  six  years  back  as 
twenty  years  back.  It  does  not  at  all  fetter  the  administra- 
tion of  the  equity  to  arise,  if  such  a  legal  right  be  established. 
The  Court  of  Equity  is  not  to  give  the  account  founded  on 
the  legal  right  until  it  is  established  at  law. 

Mr.  Boteler.  —  I  mentioned  that  only  as  illustrating  the 
point,  that  unless  the  proceeding  is  to  establish  the  right  as 
it  was  at  the  time  the  bill  was  filed,  the  House  hardly  gets  at 
the  point  of  doing  justice  between  the  parties.  If  we  are  not 
to  establish  our  right  as  it  stood  when  our  biU  was  filed,  on 
whatever  ground  it  may  happen,  the  bill  must  fail. 

The  Lord  Chancellob.  — I  do  not  understand  why,  if  you 
mistake  your  course,  you  are  to  have  that  advantage : 
you  have  mistaken  the  course  which  you  *  ought  to  *666 
have  adopted.  We  give  you  an  opportunity,  there- 
fore, now,  of  bringing  yOur  action;  you  must  bring  your 
action  according  to  the  present  state  of  the  law,  and  not 
with  reference  to  the  time  when  you  instituted  a  proceeding 
which  was  not  the  coq:ect  proceeding* 

Lord  Cottekham.  —  The  order  must  be  made  as  stated  in 
the  case  of  Hughen  v.  Davies.  (a) 

The  order  made  was,  that  the  decree  be  reversed  :  that 
the  bill  be  retained  for  twelve  months,  with  liberty  to  the 
plaintiff  in  the  Court  below  to  bring  such  action  as  he  shall 
be  advised  touching  the  matters  in  question ;  and  in  case  he 
shall  not  proceed  to  trial  on  such  action  within  the  twelve 
months,  then  that  the  bill  be  dismissed  with  costs  as  against 
the  appellants:  and  if  the  plaintiff  shall  proceed  to  trial 
within  the  said  time,  then  that  costs  and  further  directions 
be  reserved ;  with  liberty  to  any  of  the  parties  to  apply  to 
the  Court  below,  as  there  shall  be  occasion. 

(See  the  order  more  fully  given,  Lords'  Journals  for  5th 
September,  1844.) 

(a)  5  Sim.  831;  see  p.  852. 
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♦  667  ♦  SANFORD  v.  MORRICE, 

1844. 

WiLUAM  Ayshfobd  Sanfobd  •....•    Appellant. 

Frederick  Edward  Morricb,  Arnold  Wainb-  ' 
WRIGHT  and  Louisa  bis  Wife,  Herbert  Lang- 
ham,  Lanoham  Christie,  George  Law,  and 
the    Reverend     Philip     Thistlethwatte 
Strong      


Mespondenti, 


Deed;  Shying  Clause.     WiU;  Appointment.    Intermedial 

Bents. 

T.  settled  his  freehold  estates  (subject  to  appointment)  on  himself  m 
tail,  remainder  to  J.  L.  and  bis  sons  in  strict  settlement,  remainder  to 
L.  C.  for  life  ;  provided  that  if  J.  L.,  or  any  issue  male  of  his  body, 
should  become  entitled  in  possession  to  his  father's  family  estates,  then 
the  uses  before  declared  of  T.'s  estates  for  the  benefit  of  him  or  them 
who  should  so  become  entitled,  and  for  the  benefit  of  his  or  their  issue 
male,  should  cease,  and  those  estates  should  go  oyer  as  if  the  person 
or  persons  so  becoming  entitled  were  dead  without  issue  male. 

J.  L.  haying  afterwards  become  entitled  in  possession  to  his  father's 
family  estates,  T.  by  his  will  appointed  his  said  estates  to  J.  H.  L. 
(the  eldest  son  of  J.  L.) ,  and  his  sons  in  strict  settlement ;  remainder 
to  the  heirs  of  H.  H.  deceased  ;  provided,  that  if  any  tenant  for  life  in 
possession  under  the  will  should  become  entitled  in  possession  to 
J.  L.'s  family  estates,  his  interest  in  the  devised  estates  should  cease, 
and  those  estates  go  over  to  the  person  next  in  remainder  under  the 
will,  as  if  the  tenant  for  life  were  dead.  The  testator  devised  hia 
copyhold  estates  upon  such  trusts  as  would  nearest  correspond  with 
the  uses  and  trusts  of  his  freehold  estates,  and  then  gave  all  the  residae 
of  his  real  and  personal  estates  to  S.  M.  and  W.,  their  and  each  of 
their  heirs,  executors,  &c.,  absolutely,  in  equal  third  parts. 

On  the  testator's  death  in  1824,  J.  H.  L.  entered  upon  his  estates  under 
the  will ;  and  in  1833,  he  became  entitled  in  possession  to  J.  L.  's  family 
estates  ;  and  had  no  son.  A  bill  was  filed  by  the  residuary  legatees, 
claiming  the  rents  of  all  the  estates  accruing  between  1833  and  J.  L.'8 
death  or  his  having  a  son,  against  H.  H.'s  heir,  who  claimed  the  same 
rents,  and  against  L.  C.  and  H.  L.  (second  son  of  J.  L.),  who  claimed, 
adversely  to  each  other,  the  rents  of  the  freehold  estates  under  ttie 
limitations  in  the  settlement,  in  default  of  appointment  of  them  by  T. 
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Pleading;  Code/endants. 

Held  by  the  Lords  (partly  affirming  a  decree  made  on  that  bill),  that  the 
pluntiffs  were  entitled  to  the  rents  of  the  copyhold  estate,  under  the 
residuary  devise  ;  secondly  (partly  reversing  the  decree),  that  no  ad- 
judication could  be  made  in  the  cause  as  to  the  rents  of  the  freeholds, 
the  question  as  to  them  being  between  the  codefendants.' 

February  22,  23,  26.    September  5, 1844. 

The  questions  in  this  appeal  arose  on  the  construc- 
tion of  shifting  clauses  contained  in  an  indenture  *  and  *  668 
in  a  will,  (a)  By  the  indenture,  dated  the  13th  of 
April,  1804,  and  by  a  fine  and  common  recovery  levied  and 
suffered  in  pursuance  thereof,  the  Rev.  Francis  Tutte  con- 
veyed certain  freehold  manors,  together  with  divers  farms 
and  other  hereditaments,  to  such  uses  as  he  should  after- 
wards, by  deed  or  will,  appoint ;  and,  in  default  of  appoint- 
ment, to  the  use  of  himself  in  tail,  with  the  remainder  to  the 
use  of  James  Langham,  Esq.,  the  second  son  of  Sir  James 
Langham,  of  Cottesbrooke  Hall,  in  the  county  of  North- 
ampton, deceased,  for  his  life  ;  with  remainder  to  the  use  of 
trustees  during  the  life  of  the  said  James  Langham,  to  pre- 
serve contingent  remainders ;  with  remainder  to  the  use  of 
his  first  and  other  sons  successively  in  taU  male ;  with  re- 
mainder to  the  use  of  the  respondent,  Langham  Christie,  for 
his  life,  with  a  limitation  to  trustees  to  preserve,  &c. ;  with 
remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively in  taU  male ;  with  remainders  over,  and  the  ultimate 
remainder  to  the  use  of  the  right  heirs  of  Herbert  Hay, 
deceased. 

The  indenture  contained  the  following  clause :  ^*  Provided 
always,  and  it  is  hereby  agreed  and  declared  by,  &c.,  that  in 
case  the  said  James  Langham,  or  any  issue  male  of  his  body, 
shall  become  entitled  to  the  possession  or  to  the  receipts  of 
the  rents  and  profits  of  the  family  estates  late  of  the  said 
Sir  James  Langham,  deceased,  to  the  amount  of  10002.  per 

(a)  11  Simons,  260;  and  8  Meeson  ft  Welsby,  104. 

'  As  a  general  rule  the  Court  will  not  make  a  decree  between  co- 
defendants  ;  but  this  rule  is  not  invariable.  See  1  Dan.  Ch.  Pr.  (4th 
Am.  ed.)  842,  note  (8)  ;  2  ib.  1370. 

[  668  ] 


*  668  CASES  IN  THE  HOUSB  OF  LORDS* 

annum  over  and  above  all  outgoings  and  reprises,  then  and 
in  every  such  case,  the  use,  limitation,  and  estate,  uses, 
limitations,  and  estates  herein  before  limited,  expressed,  de- 
clared, and  contained  of  and  concerning  the  said  heredita- 
ments and  premises,  to  or  for  the  benefit  of  him  or 

*  669   them  who  shall  so  become  *  entitled  to  the  possession 

or  to  the  receipt  of  the  rents  and  profits  of  the  family 
estates  of  the  said  Sir  James  Langham,  or  any  of  them,  to 
the  amount  of  lOOOZ.  per  annum  as  aforesaid,  and  to  or  for 
the  benefit  of  the  issue  male  of  such  person  or  persons  so 
becoming  entitled,  shall  cease,  determine,  and  be  absolutely 
nuU  and  void  ;  and  then  and  in  every  such  case  all  and  an- 
gular the  said  hereditaments  and  premises  shall  immediately 
thereupon  from  time  to  time  divest  out  of  the  person  or 
persons  so  becoming  entitled,  and  shall  go  over  in  such 
and  the  same  manner,  to  all  intents  and  purposes,  as  if  such 
person  or  persons  so  becoming  entitled  were  actually  dead 
without  issue  male." 

In  1812  the  said  James  Langham  became  Sir  James  Lang- 
ham,  and  entered  into  the  possession  and  the  receipt  of  the 
rents  and  profits  of  the  family  estates  mentioned  in  the  indent- 
ure, to  the  amount  of  lOOOZ.  a  year  and  upwards. 

In  1820  the  said  F.  Tutte  made  his  will,  and  thereby, 
in  pursuance  of  the  power  reserved  to  him  by  the  above- 
stated  indenture,  he  appointed  all  the  said  manors  and  other 
hereditaments  (subject  to  an  annuity  to  the  respondent,  Mrs. 
Wainewright,  which  he  afterwards  revoked  by  a  codicil)  to 
the  use  of  Alexander  Hale  Strong,  since  deceased,  and  the 
respondents  F.  £.  Morrice  and  A.  Wainewright,  their  heirs 
and  assigns,  upon  certain  trusts  for  raising  the  simi  of  12,000{. 
(for  which  10,0002.  was  afterwards  substituted  by  a  codicil), 
to  be  considered  as  part  of  the  testator's  personal  estate ;  and, 
subject  thereto,  he  thereby  directed  and  appointed  that  the 
said  Strong,  Morrice,  and  Wainewright,  and  the  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  should 
stand  seised  of  all  the  said  manors  and  other  heredita- 

*  670   ments,  *  to  the  use  of  James  Hay  Langham,  the  eldest 

son  of  Sir  James  Langham,  of,  &c.  (this  Sir  Jamea 
being  the  same  person  who  in  the  indenture  was  mentioned 
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as  James  Langham,  Esq.),  and  his  assigns  for  his  life  ;  with 
remainder  to  the  use  of  John  Lupton  and  Willoughby  Rack- 
ham  and  their  heirs,  during  the  life  of  the  said  J.  Hay  Lang- 
ham,  upon  trust,  to  preserve  the  contingent  uses  and  estates 
therein  after  limited ;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  said  J.  Hay  Langham  successively  in 
tail  male ;  and  in  default  of  such  issue,  to  the  use  of  the  right 
heirs  of  Herbert  Hay,  deceased,  for  ever :  '*  Provided  always, 
&c.,  that  each  person  who,  by  virtue  of  any  of  the  uses,  lim- 
itations, and  provisions  herein  contained,  shall  for  the  time 
being  be  tenant  for  life  in  possession  of  the  said  inanors, 
hereditaments,  and  premises,  or  of  any  part  thereof,  and  shall 
at  the  same  time  become  entitled  to  the  settled  estates  of  Sir 
J.  Langham,  of,  &;c.,  so  as  to  be  in  the  actual  receipt  of  the 
rents  thereof,  then  and  in  every  such  case,  and  thenceforth, 
the  estates  and  interests  herein  before  limited  to  every  tenant 
for  life  respectively,  of  and  in  the  said  manors,  heredita- 
ments, and  premises  hereby  limited,  as  shall  become  so 
entitled  in  possession  to  the  said  settled  estates  of  the  said 
Sir  J.  Langham,  shall  cease  and  determine :  Provided  also,  &c., 
that  every  person  who,  according  to  the  uses,  limitations,  or 
provisions  herein  contained,  shall  for  the  time  being  be  tenant 
in  tail  in  possession  of  the  said  manors,  hereditaments,  and 
premises  herein  before  limited,  and  shall  at  the  same  time 
become  entitled  to  the  said  settled  estates  of  the  said  Sir  J. 
Langham,  so  as  to  be  in  the  actual  possession  or  in  the 
actual  receipt  of  the  rents  and  *  profits  thereof ;  then  *  671 
and  in  every  such  case,  and  thenceforth,  the  estate  tail 
which  every  such  person  shall  by  virtue  of  any  of  the  trusts, 
limitations,  or  provisions  be  seised  of  or  entitled  to  in  the  said 
manors,  hereditaments,  and  premises  hereby  limited,  shall  cease 
and  determine :  and  in  either  of  the  cases  last  mentioned,  the 
said  manors,  messuages,  lands,  tenements,  hereditaments,  and 
premises  hereby  directed,  limited,  and  appointed  as  afore- 
said, shall  immediately  thereupon  go  over  to  the  person  next 
in  remainder  under  the  limitations  aforesaid,  in  the  same 
manner  as  the  said  person  so  next  in  remainder  would  take 
the  same,  by  virtue  of  this  my  will,  if  the  person  so  becoming 
entitled  to  the  said  settled  estates  of  the  said  Sir  J.  Langham, 
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being  tenant  for  life,  was  dead,  or  being  tenant  in  tail,  was 
dead  withoat  issue  male." 

The  testator  by  his  said  will  devised  his  copyhold  and 
customary  estates  to  the  said  A.  H.  Strong,  his  heirs  and 
assigns,  upon  such  trusts,  and  with,  under,  and  subject  to 
such  powers,  provisos,  and  limitations,  and  to  and  for  such 
intents  and  purposes,  as  would  nearest  and  best  correspond 
with  the  uses  and  trusts  therein  before  limited  of  and  con- 
cerning his  manors  and  freehold  hereditaments  therein  be- 
fore directed,  appointed,  and  limited.  He  then  gave  some 
directions  respecting  books,  pictures,  and  fixtures.  And  as 
to  all  the  rest  and  residue  of  his  real  and  personal  estates,  of 
every  nature  and  kind  whatsoever,  he  gave,  devised,  and 
bequeathed  the  same  to  the  said  Strong,  Morrice,  and  Waine- 
wright,  and  their  and  each  of  their  heirs,  executors,  adminis- 
trators, or  assigns,  in  equal  third  parts,  according  to  the 
nature  and  quality  of  the  same  estates  respectively ;  and  he 

appointed  theln  his  executors. 
*  672  *  The  testator  made  several  codicils  to  his  vnll,  not 
affecting  the  matters  in  question  in  this  appeal,  and  he 
died  without  issue  in  January,  1824 ;  whereupon  James  Hay 
Langham,  the  first  tenant  for  life  named  in  the  will,  entered 
into. possession  or  receipt  of  the  rents  and  profits  of  the  free- 
hold and  copyhold  estates  thereby  devised.  Alexander  Hale 
Strong,  one  of  the  trustees  and  executors,  died  in  the  same 
year. 

In  April,  1833,  Sir  James  Langham  in  the  will  mentioned 
(and  in  the  indenture  of  April,  1804,  mentioned  as  James 
Langham,  Esq.),  died,  leaving  several  sons,  the  eldest  of 
whom,  the  said  James  Hay  Langham,  succeeding  to  the 
baronetcy,  became  entitled  to  and  entered  into  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  ^^  the  settled 
estates"  in  the  will  mentioned  (the  same  as  the  famOy 
estates  mentioned  in  the  indenture),  exceeding  lOOOt.  per 
annum. 

Upon  that  event,  and  inasmuch  as  Sir  James  Hay  Lang- 
ham had  no  male  issue,  several  parties,  insisting  that  the 
life-estate  limited  to  him  by  the  wiU  had  then  ceased  by 
virtue  of  the  proviso  therein  contained,  claimed  to  be  entitled 
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to  the  rents  and  profits  of  the  devised  estates  during  his  life 
or  until  he  should  have  a  'son.  All  such  rents  and  profits 
were  claimed  during  that  period;  1st,  by  the  respondents, 
Morrice,  Wainewright,  and  his  wife,  and  Law  and  P.  T. 
Strong  (who  are  the  representatives  of  A.  H.  Strong,  de- 
ceased), by  virtue  of  the  residuary  bequest  in  the  will ;  2dly, 
by  the  appellant  (then  an  infant),  under  the  ultimate  limita- 
tion in  the  will  to  the  right  heirs  of  Herbert  Hay,  the  appel<- 
lant  being  one  of  his  heirs,  if  not  his  sole  heir ;  8dly,  the 
respondent  Langham  Christie  claimed  to  be  entitled  to  the 
rents  and  profits  of  the  freehold  estates  only  during 
the  same  period  on  the  ground  *that,  being  undis-  *6T3 
posed  of  by  the  will,  they  belonged  to  him  in  the 
events  that  happened,  under  the  limitations  and  proviso  con- 
tained in  the  indenture  of  1804,  in  default  of  any  appoint- 
ment by  F.  Tutte  in  exercise  of  the  power  therein  reserved 
to  him  ;  and  4thly,  the  respondent  Herbert  Langham,  who  is 
the  second  son  of  James  Langham  mentioned  in  the  indent- 
ure, claimed  the  last  mentioned  rents  during  the  same  period, 
on  the  ground  that  the  only  uses  and  estates  that  ceased  by 
virtue  of  the  proviso  contained  in  the  indenture  were  the 
life-estate  of  the  said  J.  Langham,  and  the  estate  tail  of  his 
eldest  son  J.  Hay  Langham ;  and  that  this  respondent,  as  the 
person  next  in  remainder,  was  the  person  who  would  have 
been  entitled  to  the  said  freehold  hereditaments  under  the 
limitations  of  the  indenture,  in  default  of  appointment  by  F. 
Tutte. 

Sir  J.  Hay  Langham  having  continued  in  possession  or  in 
receipt  of  the  rents  and  profits  of  the  devised  estates  not- 
withstanding his  succession  to  the  settled  estates  of  Sir  J. 
Langham,  the  three  first-named  respondents  filed  their  bill 
in  Chancery  in  1836  (afterwards  amended)  against  him  and 
all  the  other  respondents,  and  against  the  appellant  and 
others,  (a) 

After  various  proceedings  in  the  cause,  the  Vice-Chancellor 
made  a  decree  on  the  16th  November,  1840,  by  which  he  de- 
clared, among  other  things,  that,  according  to  the  true  con- 

(a)  See  the  allegations  and  prayer  of  the  biU,  11  Sim.  265  et  seq, 
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struction  of  the  testator's  will,  the  rents  and  profits  of  his 
copyhold  estates,  as  from  the  14th  of  April,  1838,  the  time 
when  Sir  J.  Hay  Langham  became  entitled  to  the  settled 
estates  of  Sir  J.  Langham,  so  as  to  be  in  the  actual  receipt  of 
the  rents  thereof,  to  the  time  of  the  decease  of  the  said 

*  674   *  Sir  J.  Hay  Langham,  or  until  he  should  haye  male 

issue,  passed  by  the  residuaiy  devise  in  the  will  to  A. 
H.  Strong,  F.  E.  Morrice,  and  Arnold  Wainewright,  in  equal 
third  parts,  in  manner  and  according  to  the  directions  and 
trusts  of  the  will.  And  his  Honor  declared,  that  the  rents 
and  profits  of  the  freehold  estates  in  question,  accrued  and  to 
accrue  during  the  same  period  or  any  part  thereof,  were  not 
disposed  of  by  the  said  will,  and  that  the  same  belonged  to 
the  person  or  persons  who  would  have  been  entitled  to  such 
estates  under  the  indenture  of  the  12th  of  April,  1804,  in  de- 
fault of  any  appointment  by  F.  Tutte  in  exercise  of  the  power 
therein  contained.  And  the  decree,  after  directing  the  Mas- 
ter to  take  certain  accounts  and  make  inquiries  therein  spec- 
ified, which  are  not  material  to  be  here  stated,  ordered  that  a 
case  be  made  for  the  opinions  of  the  Barons  of  the  Court  of 
Exchequer ;  and  that  the  questions  in  such  case  should  be, 
whether  under  the  limitations  and  proviso  contained  in  the 
said  indenture,  supposing  no  appointment  to  have  been  made 
by  F.  Tutte  in  exercise  of  the  power  therein  contained,  the 
defendant  Herbert  Langham  was  entitled  to  any  and  what 
estate  in  the  freehold  hereditaments  comprised  in  the  in- 
denture ;  and  whether  the  defendant  Langham  Christie  was 
entitled  to  any  and  what  estate  in  the  said  freehold  heredita- 
ments. And  the  decree  reserved  all  further  directions  until 
after  the  said  barons  should  have  made  their  certificate,  (a) 

The  appeal  was  brought  against  so  much  of  the  decree  as 
is  above  stated. 

*  675       *  Mr.  Jame%  Russell  and  Mr.  Hodgson^  for  the  appel- 

lant. —  There  is  no  dispute  as  to  the  facts  of  this  case. 
The  freehold  estates  comprised  in  the  deed  are  the  same  that 

(a)  The  Barons  certified  tiiat  Herbert  Langham  was  not  entitled  to 
any  estate  m  the  hereditaments,  but  that  Langham  Christie  was  entitled 
to  an  estate  lor  life  in  them.    3  Mee.  &  Wels.  194. 
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are  appointed  by  the  will.  By  the  deed  those  estates,  in  de- 
fault of  issue  of  Mr.  Tutte  and  of  appointment  by  him,  stood 
limited  to  the  second  son  of  James  Langham  for  life,  and  to 
his  issue  in  tail  male.  That  son  becoming  Sir  James  Langham, 
also  became  entitled  to  the  settled  estates  of  Cottesbrooke  in 
the  lifetime  of  Mr.  Tutte,  who  then,  in  exercise  of  the  power 
by  the  deed  reserved  to  him,  by  his  will  appointed  the  free- 
hold estates  to  the  use  of  James  Hay  Langham  for  life,  and 
to  his  first  and  other  sons  in  tail  male,  in  strict  settlement ; 
and  in  default  of  such  issue,  to  the  right  heirs  of  Herbert 
Hay.  The  appellant  is  his  sole  heir ;  and  consequently,  by 
virtue  of  this  limitation,  and  of  the  proviso  in  the  will  for 
ce$ser  of  J.  H.  Langham's  life-estate,  in  the  event  which 
happened  in  1833,  the  rents  of  these  estates,  thenceforward 
during  his  life  or  until  he  shall  have  a  son,  belong  to  the  ap- 
pellant, as  the  person  next  in  remainder  under  the  limitations. 
That  part  of  the  will  is  clearly  an  appointment  in  exercise  of 
the  power  reserved  in  the  deed.  Then  follows  a  devise  of 
the  copyhold  and  other  estates  not  comprised  in  the  deed, 
upon  such  trusts  and  under  such  limitations  as  would  nearest 
correspond  with  the  trusts  by  the  will  appointed  of  the  free- 
holds. To  these,  therefore,  the  appellant  is  entitled,  as  well 
as  to  the  rents  of  the  freeholds  during  the  same  period. 

The  case  is  somewhat  new ;  at  least  there  is  no  authority 
for  the  decision  of  the  Vice-chancellor,  which  proceeds  on 
the  principle,  that  in  the  events  that  happened,  there  is  no 
disposition  of  the  rents  of  the  freeholds  until  the  re- 
mainder actually  takes  *  effect,  but  that  they  are  to  go  *  676 
in  that  interv^  according  to  the  limitations  of  the 
deed,  (a)  If  Mr.  Tutte  had  not  exercised  the  power  of 
appointment  reserved  to  him  in  the  deed,  the  freehold  estates 
would,  upon  the  accession  of  James  Langham  to  the  settled 
estates  of  his  &mily,  have  gone,  under  the  limitations  of  the 
deed  and  the  proviso  therein,  to  Herbert  Langham,  or  to 
Langham  Christie,  with  whose  conflicting  claims  the  ^>pel- 
lant  does  not  concern  himself;  his  object  being  to  establish 
his  own  exclusive  right  under  the  limitations  of  the  will,  in 

(a)  11  Sim.  278,  279. 
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the  event  which  has  happened,  to  the  rents  and  profits  of  all 
the  estates  during  the  life  of  Sir  James  Hay  Langham  or  untQ 
he  shall  have  issue  male. 

The  legal  estate  in  the  freeholds,  from  the  time  of  the  ac- 
cession of  Sir  J.  H.  Langham  to  the  Cottesbrooke  or  settled 
estates  in  1838,  being  upon  the  construction  of  the  will  vested 
in  trustees  either  for  his  life  or  in  fee,  the  gift  or  appointment 
of  those  estates  ^^  to  the  person  next  in  remainder  under  the 
limitations  of  the  will,  in  the  same  manner  as  the  said  per- 
son so  next  in  remainder  would  take  the  same  if  Sir  J.  H. 
Langham  were  dead,"  must  be  understood  to  apply  to  and  be 
a  gift  of  the  equitable  title  to  the  rents  and  profits  only.  Ihs 
dem.  ffeneoffe  v.  Heneage^  (a)  Oarr  v.  Lard  JErrol^  (6)  Stanley 
V.  Stardey.  (e) 

The  gift  is  not  to  the  person  who  will  be  entitled  after  the 
death  of  Sir  J.  H.  Langham  (which  would  be  uncertain),  but 
to  the  person  next  in  remainder,  who  would  take  by  virtue  of 
the  will  if  Sir  J.  H.  Langham  was  now  dead ;  which  descrip- 
tion is  properly  answered  by  the  appellant. 
*677  *The  devise  or  appointment,  considered  on  those 
grounds,  was  the  gift  in  equity  of  a  separated  portion 
of  the  rents  and  profits,  not  by  way  of  acceleration  to  a  per- 
son who  might  be  entitled  to  claim  them  at  a  future  time,  bat 
as  a  separate  and  arbitrary  gift ;  and,  consequently,  the  only 
question  to  be  determined  is,  to  what  person  the  expression 
used  in  the  will  properly  applies ;  and  the  case,  therefore, 
does  not  fall  within  the  learning  either  of  contingent  remain- 
ders or  of  executory  devises. 

It  does  not  follow  that,  if  the  appellant  be  let  in  to  take 
this  separated  portion  of  the  equitable  estate,  the  contingent 
remainder  would  be  thereby  precluded  from  afterwards  be- 
coming vested  by  the  birth  of  a  son  at  any  time  during  Sir 
J.  H.  Langham's  life ;  for  it  would  not  be  the  entry  of  a  sub- 
sequent remainder-man  in  right  of  that  remainder,  but  the 
taking  by  a  remainder-man,  by  way  of  express  devise  and 
independently  of  his  title  as  remainder-man,  of  a  portion  of 

(a)  4  T.  R.  13.  (5)  6  East,  6S. 

(c)  16  Ves.  491. 
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interest  which,  if  not  so  given,  would  result,  and  which  would 
be  determined  by  the  same  event  which  vested  the  contingent 
remainder ;  namely,  the  birth  of  a  son  to  Sir  J.  H.  Langham. 

The  law,  if  it  gives  any  £avour,  in  cases  such  as  this,  to  the 
heir  at  law,  gives  it  only  to  the  heir  as  such  ;  and  therefore 
the  case  of  Langham  Christie,  claiming  the  freeholds  under  the 
deed  of  1804,  on  the  ground  of  failure  of  appointment ;  the 
case  of  the  residuary  devisees,  claiming  the  copyholds  under 
the  residuary  devise ;  and  the  case  of  the  appellant,  claiming 
the  rents  of  both  under  the  alleged  construction  of  the  will, 
are  entitled  to  equal  favour. 

In  the  argument  in  the  Court  below,  and  in  the  Vice- 
ChanceUor's  judgment,  it  was  said  that  ffopkins  *v.  *678 
Hopkins^  (a)  and  cases  of  that  class,  are  opposed  to 
the  appellant's  claim ;  but  on  examination  of  these  cases,  it 
will  be  found  that,  if  they  apply  at  all  to  this  case,  they  are 
more  in  favour  of  the  appellant  than  of  the  other  parties. 
The  reason  for  appealing  at  once  to  this  House  from  the 
Vice-Chancellor  was,  that  as  there  is  no  authority  for  his 
Honor's  decision  but  the  dictum  of  Sir  W.  Grant  in  Stanley 
Y.  Stanley^  (i)  that  dictum^  if  found  to  be  against  the  appel- 
lant, might  be  reversed ;  but  it  is  submitted  that  neither  that 
case  nor  Carr  v.  Lord  JErrol^  (c)  on  which  also  the  Vice- 
Chancellor  relied,  sustains  his  decree. 

3fr.  Wigramy  for  the  respondent,  Langham  Christie,  sub- 
mitted that  this  respondent  was,  in  the  events  which  hap- 
pened, entitled,  under  the  limitations  of  the  deed,  to  the  rents 
of  the  freehold  estates  not  appointed  by  the  will :  that  the 
estate  thereby  limited  to  the  right  heirs  of  Herbert  Hay  was 
limited  to  take  effect  after  the  estates  limited  to  the  first  and 
other  sons  of  J.  H.  Langham  in  tail  male,  and  could  not  take 
effect  in  possession  until  after  his  death  and  failure  of  his 
issue  male :  that  the  appellant,  claiming  as  heir  of  Herbert 
Hay,  could  not  by  law  be  entitled  to  the  rents  and  profits  of 

(a)  1  Atk.  581 ;  1  Yes.  Sen.  268  ;  Foir.  Cas.  temp.  Talbot,  44 ;  and 
see  also  Butler's  note  to  Co.  Litt.  271  b;  and  Hargrave  on  the  TheUusson 
Act,  page  48. 

(b)  16  Yes.  511.  (c)  6  East,  58. 
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the  devised  freehold  and  copyhold  hereditaments  accruing 
before  the  estate  limited  to  the  right  heirs  of  Herbert  Haj 
had  taken  effect  in  possession :  that  the  effect  of  the  proyiso 
was  not  to  create  any  new  limitations,  but,  by  removing  the 
life-estate  of  J.  H.  Langfaam,  to  let  in  the  other  limita- 
tions ;  but  that  acceleration  was  the  true  operation  of 
*  679  *  the  proviso,  neither  complicating  the  construction  by 
raising  springing  uses,  nor  caxr>^ing  the  estate  beyond 
the  next  taker.  Doe  denu  LumUy  v.  Scarborough^  (a)  NleKoU 
V.  Sheffield^  (6)  Sopkins  v.  Sopkim^  (<?)  BvUoek  v.  Stone^  (d) 
Stanley  v.  Stanley^  («)  Doe  d.  Heneage  v.  Heneage^  (£)  Feame 
Cont.  Rem.,  (A)  Carrick  v.  Errington^  (t)  WiUe  v.  WiUs.  (i) 

Lord  Cottenham  directed  the  attention  of  counsel  to  the 
form  of  the  pleadings.  The  principal  question  in  the  appeal 
is  between  codefendants  in  the  Court  below ;  and  the  ordi- 
nary course  there  would  be,  when  the  plaintLffis  faUed  in  mak- 
ing out  a  title  to  the  rents  of  the  freehold  estates,  to  dismiss 
their  bill  quoad  those  estates. 

Lord  Brougham.  —  The  plaintifib  were  out  of  Court  by 
the  declaration  of  the  Vice-Chancellor  as  to  the  freehold 
estates ;  (t)  and  if  the  House  should  affirm  his  decree  as  to 
them  it  would  be  affirming  a  decree  between  codefendants. 

Mr.  BethelU  for  the  respondent  Morrice  and  the  other  r&> 
siduary  legatees  (plaintiff  below),  said  the  decree  declared 
them  entitled  to  the  rents  of  the  copyhold  estates  under  the 
residuary  devise  in  the  will. 

Lord  Cott£NHab(.  —  The  decree  may  be  .right  as  to  the 
copyholds,  nor  do  I  say  the  declaration  as  to  tiie  freeholds  is 
wrong;  but  is  there  any  case  stated  on  the  pleadings  to 

(a)  3  Ad.  &  £L  21,  897.  (&)  2  Bro.  C.  C.  215. 

(c)  Atk.  581;  and  Butler's  note  to  Co.  Litt.  271  b. 

id)  2  Yes.  Sen.  521.  («)  16  Yes.  491. 

(g)  4  T.  R.  13.  (A)  Page  620,  App.  (9(h  ed.). 

(0  2  P.  Wma.  361.  (k)  1  Dm.  &  War.  439. 

(0   Supra^  p.  674. 
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justify  the  Court  in  making  a  declaration  as  to  the 
freehold  rents  ?  The  suit,  as  it  *  appears  to  me,  went  *  680 
on  between  codefendants  on  a  point  in  which  the 
plaintiffs  had  no  interest  under  the  decree.  The  better 
course  is  for  counsel  t6  examine  the  pleadings,  to  see  if  they 
are  in  a  state  to  bring  properly  before  the  House  the  ques- 
tion of  title  to  those  rents. 

Mr.  Bethellj  after  submitting  that  the  decree  was  complete 
enough  for  their  Lordships'  adjudication,  proceeded  to  sup- 
port it,  confining  his  argument  to  the  claim  of  his  clients  to 
the  rents  of  the  copyhold  estates.  According  to  the  will, 
the  ultimate  limitation  to  the  heirs  of  Herbert  Hay  is  not  to 
take  effect  until  the  death  of  J.  H.  Langham  (still  living), 
and  the  failure  of  his  issue  male  ;  and  cannot,  therefore,  in- 
clude any  interest  in  the  rents  of  the  property  in  question 
accruing  during  the  life  of  J.  H.  Langham.  The  testator 
not  having,  in  the  events  which  have  happened,  in  any  man- 
ner disposed  of  the  rents  and  profits  of  the  copyhold  estates 
accrued  and  to  accrue  during  the  period  (vi^.,  from  the  time 
when  J.  H.  Langham  became  entitled  to  the  settled  estates 
of  Cottesbrooke-Hall,  so  as  to  be  in  the  actual  receipt  of  the 
rents  of  them  to  the  time  of  his  decease,  or  until  he  shall 
have  issue  male),  except  by  the  residuary  clause  contained 
in  the  will,  the  same  are  included  in  the  devise  of  the  residue 
of  the  testator's  real  estates  contained  in  his  will.  The  tes- 
tator not  having  at  the  date  of  his  will  or  afterwards  any 
freehold  estate,  save  that  which  was  subject  to  his  power  of 
appointment  and  of  which  he  was,  subject  to  such  power, 
tenant  in  tail,  and  not  having  in  any  manner  disposed  of  the 
rents  and  profits  of  the  said  freehold  estates  accrued  and  to 
accrue  during  the  said  period,  and  the  Court  below  having 
by  its  decree  declared  thftt  the  rents  and  profits  of  the 
*  freehold  estates  accrued  and  to  accrue  during  the  *  681 
same  period  or  any  part  thereof  were  not  disposed  of 
by  the  will,  there  would  be  no  property  whatever  to  answer 
the  residuary  devise  of  the  testator's  real  estates,  unless  the 
rents  and  profits  of  the  copyhold  estates  during  such  period 
did  pass  thereby; 
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No  counsel  appeared  for  Herbert  Langham*  (a) 

Mr.  Hodgson^  in  reply  to  the  arguments  of  Mr,  Wtgram 
and  Mr.  Bethell^  submitted  that  they  did  not  shake  or  at  all 
weaken  the  case  of  the  appellant.  The  true  construction  of 
the  limitation  and  provision  in  the  will  is  to  give  the  appel- 
lant the  rents  of  the  freeholds,  at  all  events*  It  is  always  to 
be  taken  as  certain  that  a  testator  never  intends  his  heir  at 
law  to  take  under  his  will;  he  takes  against  the  will,  as 
Langham  Christie  claims  to  do  here.  It  is  not  necessary  to 
contend  that  if  those  rents  were  undisposed  of  by  the  will, 
the  heir  of  the  testator  would  not  take ;  but  our  argument  is, 
that  they  are  given  to  the  appellant  under  the  ce%9er  in  the 
proviso  of  the  will,  he  being  the  person  who  now  answers 
the  description  of  the.  person  next  in  remainder. 

September  6. 

Lord  Cottenham.  —  The  difficulty  which  I  suggested  dui^ 
ing  the  hearing  of  this  case  at  the  bar  has  not  received,  in 
my  opinion,  any  satisfactoiy  answer.  It  was  this :  that  the 
issue  with  regard  to  the  freeholds  arose  entirely  between 
codefendants ;  and  that  if  so,  it  was  not  only  not  the  habit 
of  a  Court  of  Equity,  but  was  not  consistent  with  its  princi- 
ples, to  adjudicate  between  codefendants.  But  as  to  the 
copyholds,  that  was  not  the  case,  because  there  had 
*  682  been  an  *  adjudication  as  regards  the  plaintifiEs'  in- 
terest, so  far  as  they  claimed  any  interest  in  the  copy- 
holds. Now  the  judgment  of  the  Vice-Chancellor  was  quite 
correct  as  to  the  copyholds,  in  my  opinion ;  and  I  believe  that 
is  the  opinion  of  the  noble  and  learned  Lords  who  with  me 
attended  the  argument.  So  far,  therefore,  as  relates  to  the 
copyholds,  I  should  advise  your  Lordships  to  affirm  the  judg- 
ment of  the  Court  below.  But  inasmuch  as  we  are  of 
opinion  that,  as  regards  the  freeholds,  the  Court  below  pro- 
ceeded erroneously  in  adjudicating  between  codefendants, 
the  proper  course  to  be  adopted  would  be  to  reverse  the 
decree  so  far  as  relates  to  the  freeholds,  not  upon  the  merits, 

(a)  See  the  aiguments  for  him  and  Langham  Christie,  S  M.  &  W.  196. 
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but  because  the  question,  as  it  is  stated  in  the  decree,  arose 
between  codefendants ;  and  then  it  may  be  necessaiy  to 
make  a  reservation,  in  order  to  enable  the  defendants  to  set 
themselves  right  in  the  form  of  the  suit;  because  in  that 
view  of  the  case,  the  bill  ought  to  have  been  dismissed  at 
the  hearing,  yuoad  the  freeholds ;  and  if  the  parties  think  it 
worth  while  to  come  here  again  for  the  purpose  of  having 
the  decree  set  right  in  that  respect,  they  possibly  may  be 
entitled  to  do  so. 

The  order  I  should  propose  would  be,  to  affirm  the  decree 
so  far  as  it  relates  to  the  copyhold  property,  and  to  reverse 
it  so  far  as  it  relates  to  the  freehold,  upon  the  ground  of  its  . 
being  a  question  between  codefendants ;  with  liberty  to  the 
parties  to  present  another  appeal  upon  any  question  arising 
between  them  and  the  plaintiffs  quoad  the  freeholds.  If  the 
counsel  have  any  thing  to  suggest  against  that  order,  I  shall 
be  glad  to  hear  it  now,  not  on  the  merits,  but  on  the  form. 

Mr.  Sidebottomj  for  the  plaintiffs  below,  said,  as  the 
*  appeal  was  now  held  to  be  wrong  as  against  them,   *  683 
they  ought  to  have  their  costs. 

Lord  Cottenham.  —  The  plaintifb  have  no  interest  in  the 
appeal,  except  as  to  the  copyholds.;  and  in  that  respect  the 
decree  is  affirmed,  though  reversed  in  respect  to  the  free- 
holds :  I  see  no  reason  why  they  should  not  have  their  costs, 
because  they  are  brought  here  merely  to  protect  their  own 
interests. 

Mr.  Hodg%on  reminded  their  Lordships  that  the  bill  was 
filed  originally  by  the  trustees,  calling  upon  the  Court  to  put 
them  in  execution  of  the  trusts. 

The  following  order  was  made,  viz. :  — 

It  was  ordered,  that  the  said  decree,  so  far  as  it  related  to 
the  rents  and  profits  of  this  copyhold  estates  in  question,  be 
affirmed:  and  it  was  further  ordered  that  the  said  decree,  so 
far  as  it  related  to  the  rents  and  profits  of  the  freehold  es- 
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tates  in  question,  and  to  the  directions  touching  them,  be 
reversed,  on  the  ground  of  the.  same  being  upon  matters  in 
question  between  codefendants  in  the  Court  below:  and  it 
was  further  ordered  that  the  appellant  do  pay  to  the  plain- 
tiffs in  the  Court  below,  and  to  the  said  respondents  Geo. 
Law  and  P.  T.  Strong,  their  costs  of  the  appeal,  so  far  as 
it  related  to  the  copyhold  estates :  and  it  was  also  further 
ordered  that  the  appellant  or  respondent  Langham  Christie 
be  at  liberty  to  present  another  appeal  upon  any  question 
arising  between  them  respectively  and  the  said  complainants, 
as  to  the  said  freehold  estates. 


•684  ♦WATERS  v.  GROOM. 

1844. 

Robert  Flotd  Waters AppelUmt. 

Richard   Groom  and  Others,  Assignees  of  |  jfgof^QndetUs 
Abraham  Henry  Chambers,  a  Bankrupt   )      ^ 

TrtMtee,    Sale.    Specific  Performance* 

W.  being  indebted  to  C,  agreed  by  deed  to  convey  his  estate  to  C,  npon 
trost  to  sell  the  same,  and  to  pay  off  certain  debts  of  W.  due  to  c^het 
persons,  and  then  the  debt  due  from  W.  to  C,  and  to  pay  over  the 
surplus,  if  any,  to  W.  No  conveyance  was  executed.  C.  being  after- 
wards in  possession  of  the  estate  under  a  fi.  fa.  issued  on  a  judgment 
upon  a  warrant  of  attorney  given  by  W.,  agreed  with  W.'s  agent  to 
purchase  the  estate.  W.  ratified  the  contract,  but  subsequently  im- 
peached it  as  one  made  by  a  trustee  for  his  own  benefit  and  against 
the  interest  of  the  cestui  que  trust. 

Held,  that  C.  was  not  a  trustee  for  W.,  but  was  a  creditor  holding  a 
security  for  his  debt ;  and  that  the  contract  of  sale  was  valid.  ^ 


*  See  Knight  v.  Marjoribsnks,  2  Mac.  &  G.  (Am.  ed.)  10  and  note  (1) 
and  cases  cited  ;  Hendricks  o.  Kobinson,  2  John.  Ch.  283,  311 ;  Webb  o. 
Rorke,  2  Sch.  &  Lef.  673;  1  Ball  &  Beat.  164;  Ex  parte  Marsh,  1  Madd. 
148;  Chambers  v.  Waters,  8  Sim.  42 ;  Iddings  v.  Bruen,  4  Sandf.  Ch. 

[676] 


WATERS  V.  6B00M.  *  684 

Pr<xct%ce. 

Quasre^  whether  an  appeal  will  lie  against  a  decree  for  mere  matter  of 
form. 

Coats. 

SemhUy  that  on  an  appeal  for  such  a  cause,  the  House  might  affirm  the 
decree  in  all  other  respects,  but  vary  it  on  the  point  of  form,  and 
make  the  appellant  pay  the  oosts. 

Februaiy  12, 16, 19,  22;  September  5, 1844. 

On  the  26th  of  February,  1823,  A.  H.  Chambers,  who 
afterwards  became  a  bankrupt  and  is  now  represented  by  the 
respondent,  filed  his  bill  against  Edmund  Waters  (now  rep- 
resented by  the  appellant),  to  compel  the  specific  perform- 
ance of  an  agreement  made  on  the  25th  of  August,  1821,  for 
the  sale  by  Waters  to  Chambers  of  the  Italian  Opera  House. 
The  bill  stated  the  following  circumstances :  Waters  had  on 
the  17th  September,  1816,  become  the  proprietor  of  the 
Opera  House,  in  virtue  of  a  sale  made  under  an  order  of  the 
Court  of  Chancery  in  a  cause  of  Water$  v.  Taylor;  (a)  he  had 
purchased  the  property  for  a  sum  of  70,150^  By  the 
conditions  of  the  sale,  the  purchaser  was  to  pay  *  a  de-  *  685 
posit  calculated  at  the  rate  of  10  per  cent  upon  the 
purchase-money.  Being  unable  of  himself  to  pay  this  de- 
posit. Waters  had,  in  anticipation  of  becoming  the  purchaser, 
applied  to  Joshua  Mayhew,  of  Chancery  Lane,  solicitor,  to 
procure  for  him  acceptances  to  the  amount  of  6000Z.  from 
Messrs.  Birch  &  Chambers,  at  that  time  carrying  on  business 
as  bankers  in  Bond  Street.  These  acceptances  were  procured. 
Waters  and  Mayhew  giving  to  Messrs.  Birch  &  Chambers  a 
joint  and  several  promissory  note  for  the  sum  thus  advanced. 
Waters,  at  the  same  time,  executed  an  indenture,  dated  on 

(a)  15  Yes.  10;  2  Yes.  &  B.  298;  see,  also,  1  My.  &  C.  266. 


223;  Mardock'8  Case,  2  Bland,  461;  ParkinBon  v.  Hanbory,  2  De  G.,  J.  j& 
S.  450;  Kirkwood  v.  Thompson,  2  De  6.,  J.  &  S.  613;  Shaw  v.  Bunny,  2 
De  G.,  J.  &  S.  (Am.  ed.)  468  and  note  (1).  But  if,  from  the  influence 
of  his  position,  a  mortgagee  purchases  from  a  mortgagor  at  an  under- 
Talue,  the  sale  may  be  set  aside.    Ford  o.  Holden,  L.  B.  8  £q.  461. 
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the  16th  September,  1816,  by  which  he  stipulated  to  indem- 
nify Mayhew  against  any  liabiUty  on  this  note.  By  an  in- 
denture of  the  6th  October,  1816,  between  Waters,  Birch, 
Chambers,  and  Mayhew,  Waters,  in  consideration  of  what 
was  then  due  from  him  to  Birch  &  Chambers,  and  of  a 
further  advance  by  them  to  him  of  8000Z.,  appointed  that  the 
deed  of  16th  September,  1816,  should,  subject  to  Maybew's 
charge,  be  a  security  to  Birch  k  Chambers  for  all  moneys  due 
or  to  become  due  from  him  to  them,  and  Mayhew  was  to 
stand  possessed  of  the  premises  in  trust  for  them.  On  the 
25th  August,  181T,  pursuant  to  an  order  made  in  the  cause 
of  Waters  v.  Tat/lor^  a  sum  of  28,000Z.  was  paid  into  Court  in 
further  discharge  of  the  purchase-money  of  the  Opera  House. 
This  sum  was  advanced  by  Birch  &  Chambers  to  Waters ;  and 
by  an  indenture  of  that  date,  to  which  Waters,  Birch  &  Cham- 
bers, and  Mayhew  were  all  parties,  —  after  reciting  the  pre- 
vious transactions,  and  also  the  fact  that  in  1818  Waters  had 
granted  an  annuity  of  1200Z.  to  the  Eagle  Insurance  Com- 
pany, not  secured  upon  the  Opera  House,  but  upon  certain  free- 
hold and  leasehold  premises  of  Waters,  redeemable  on 
*  686  the  payment  of  12,0002. , — it  was  agreed  that  the  *  prom- 
issory note  to  which  Mayhew  was  a  party  should  be 
given  up  to  be  cancelled ;  and  that  the  premises  comprised  in 
the  indenture  of  1818  should  be  assigned  by  Waters  to  Birch 
&  Chambers,  in  trust  to  sell  and  apply  the  proceeds  in  repur- 
chase of  the  annuity,  and  then  in  reduction  of  the  several 
sums  (with  interest)  of  60002.,  30002.,  and  28,0002.,  which  had 
been  advanced  by  Birch  &  Chambers  to  Waters ;  and  on  fur- 
ther trust,  after  payment  of  Mayhew's  claims,  to  pay  over  the 
surplus,  if  any,  to  Waters,  his  executors  and  assigns ;  and  it 
was  further  agreed  (with  the  consent  of  Mayhew)  that  Waters 
should  assign  the  Opera  House  to  Birch  &  Chambers,  as  se- 
curity for  the  money  due  or  to  become  due  from  him  to  them. 
This  indenture  contained  a  power  of  sale,  and  the  usual  cov- 
enants, for  the  purpose  of  enabling  Birch  &  Chambers,  if  nec- 
essary, to  carry  into  effect  the  powers  thus  conferred  on  them ; 
but  these  powers  were  not  to  be  exercised  except  after  three 
months'  notice  to  Waters.  On  the  same  day,  and  as  a  eoUat- 
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eral  security.  Waters  executed  a  warrant  of  attorney  for  the 
sum  of  80,000^,  on  which  judgment  was  shortly  afterwazds 
entered  up. 

A  person  named  John  Mills,  of  the  firm  of  Mills,  Robinson, 
&  Young,  attorneys,  had  been  before  concerned  for  Waters, 
and  had  claims  upon  him ;  and  on  the  20th  July,  1819,  an 
indenture  was  executed,  to  which  Waters,  Birch  &  Cham- 
bers, Mayhew,  Mills,  and  Mills,  Robinson,  &  Toung,  were 
severally  parties.  This  indenture,  after  reciting  the  previous 
deeds  and  transactions,  witnessed  that  Waters,  Birch  k 
Chambers,  and  Mayhew,  released  to  Mills  all  their  charges 
and  incumbrances  upon  the  Opera  House,  to  hold  till  pay- 
ment, with  interest,  of.  the  debts  due  to  Mills,  and  to  hhn 
and  his  partners,  in  trust,  in  case  Waters,  or  any  one 
*  on  his  behalf,  should  pay  such  debts  to  Mills,  and  t6  *  687 
Mills,  Robinson,  &  Toung,  the  same  was  to  be  reassigned 
to  Waters.  By  a  memorandum  of  the  25th  March,  1820, 
indorsed  on  the  indenture  of  25th  August,  1817,  it  was  de- 
clared that  the  whole  of  Waters's  freehold,  copyhold,  and 
leasehold  property  in  Middlesex  and  Surrey  should  be  deemed 
to  be  included  in  that  indenture.  On  the  18th  July,  1820, 
a  Ji.  fa.  was  issued  on  the  judgment  on  the  warrant  of  at- 
torney given  on  the  25th  August,  1817.  Mr.  Birch  died  on 
the  24th  May,  1821.  Mr.  Chambers  afterwards  made  other 
advances  to  Waters  to  a  lai^e  amount ;  and  on  the  16th  of 
August,  1821,  Mayhew  and  Chambers  obtained  an  order  in 
the  cause  of  Waters  v.  Taylor^  that  certain  funds  in  the  Court 
in  that  cause  should  not  be  paid  over  to  Waters  without  notice 
to  them. 

On  the  25th  August,  1821  (Chambers  being  then  in  pos- 
session under  the  fi,  fa.%  in  consequence  of  a  proposition 
made,  as  Chambers  alleged,  to  him  by  Waters  through  Mills 
as  his  (Waters's)  solicitor,  Chambers  agreed  to  become  the 
purchaser  of  the  Opera  House,  and  the  agreement  now  in 
dispute  was  entered  into.  This  agreement  was  made  between 
Mills,  on  behalf  of  Waters,  of  the  one  part,  and  Chambers  of 
the  other  part.  It  recited  Waters's  title  to  the  Opera  House, 
and  his  authority  to  Mills  to  sell  the  same,  and  declared  that 
Mills  had  agreed  with  Chambers  for  the  sale  thereof  to  him, 
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upon  the  terms  therein  after  expressed.  The  purchase- 
money  was  fixed  at  the  sum  of  80,000Z.  The  sale  was  to  be 
subject  to  the  covenants  in  the  leases  of  the  theatre,  and  also 
subject  to  the  interest  of  the  lessees  of  the  several  boxes 
in  such  indenture  expressly  mentioned.  Mills,  in  behalf  of 
Waters,  who  was  then  resident  in  France,  entered  into 

*  688    the  usual  covenants  as  to  title,  the  making  out  of  *  which 

was  to  be  completed  before  the  81st  August,  1823; 
and  also  covenanted  to  obtain  renewals  from  time  to  time  of 
the  leases  under  which  the  property  was  held.  Upon  the 
execution  of  the  assignment,  Chambers  was  to  account  for 
the  80,000/.,  with  interest  at  five  per  cent,  and  to  be  at  lib- 
erty to  deduct  thereout  the  moneys  due  to  him  as  mortgagee 
of  the  premises  ;  he  was  to  pay  the  rents  from  the  29ih  Sep- 
tember, 1820,  and  the  premiums  on  the  policies  of  assurance, 
and  perform  the  covenants  in  the  leases,  and  thereupon  to  be 
entitled  to  the  profits  from  that  date ;  and  if,  between  the 
date  of  the  agreement  and  its  final  confirmation  or  relinquish- 
ment, the  premises  should  suffer  a  loss  by  fire  greater  than 
was  covered  by  the  policies,  the  agreement  was  to  be  at  an 
end.  It  was  further  agreed  that  Chambers  was  to  be  let  into 
possession  as  purchaser,  on  the  execution  of  the  agreement ; 
and  that  in  case  Waters  should  not  be  able  to  make  an  assign- 
ment of  the  theatre  on  or  before  the  81st  August,  1828,  or  to 
obtain  renewals  of  the  leases.  Chambers,  in  consideration  of 
holding  possession  of  the  premises,  was  to  pay  interest  at  the 
rate  of  five  per  cent  on  the  80,000Z.  for  such  time  as  he  held 
the  same.  It  was  also  specially  provided  that  in  case  Waters 
should  not  confirm  the  contract  within  two  months  from  the 
date  thereof,  it  was  to  be  void,  and  Chambers  was  to  be 
treated  as  tenant  for  one  year.  Upon  the  execution  of  this 
agreement.  Chambers,  with  the  consent  of  Mills,  took  on 
himself  the  whole  management  of  the  theatre.  On  the  lOth 
September,  1821,  Waters  by  deed-poll  confirmed  the  agree- 
ment. 

The  original  bill  filed  against  Waters,  Mills,  and  Taylor, 
charged,  among  other  things,  that  Mills,  as  the  duly  author- 
ized agent  of  Waters,  had,  by  a  deed  executed  by  his 

*  689    own  proper  hand  and  attested  *  by  his  son,  and  de- 
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livered  to  Chambers  by  Mills,  entered  into  the  contract; 
that  Waters  was  in  this  country  when  he  executed  the  deed 
of  confirmation ;  that  Mills,  not  expecting  him  here,  had  pre- 
viously sent  an  engrossment  of  the  deed-poll  to  France,  for 
his  execution  there  ;  that  on  Waters  learning  this  fact,  he 
had  desired  another  engrossment  to  be  made,  in  order  that  no 
time  might  be  lost  in  settling  the  transaction  ;  that  this  was 
accordingly  done,  and  the  deed  was  executed  as  before  men- 
tioned, and  was  accompanied  by  a  note  from  Waters  to 
Chambers,  expressed  in  the  following  terms:  *'In  afi&xing 
my  name  to  the  instrument  which  accompanies  this,  and 
authorizes  Mr.  Mills  to  complete  the  sale  of  the  Opera  House 
to  you,  allow  me  to  express  a  hope  that  nothing  will  occur 
during  the  period  you  may  hold  it,  that  shall  in  the  remotest 
degree  cause  you  to  lament  the  engagement  you  have  entered 
into ;  but,  on  the  contrary,  that  it  may  be  productive  of  ad- 
vantages not  even  contemplated  by  you  at  the  present  mo- 
ment. In  making  this  brief  acknowledgment  of  what  I  feel 
the  occasion  demands,  I  take  the  opportunity  of  assuring  you. 
that  no  occasion  of  my  life  has  been  productive  of  so  much 
regret  as  the  difference  which  took  place  between  us  before 
I  left  London,  —  fomented,  I  fear,  in  a  good  measure  by  those 
who  might  have  exercised  a  most  friendly  interference.'* 

The  bill  further  charged  that  William  Leake  had  in  April, 
1822,  become  the  attorney  of  Waters,  and  as  such  wrote  a 
letter  to  Chambers  in  the  following  words  on  the  22d  of  that 
month :  '^  Having  received  from  Mr.  Edmund  Waters  full 
powers  for  the  purpose  of  enabling  me  to  undertake  the 
future  conduct  and  management  of  his  affairs  in  this 
kingdom,  *  I  have  to  request  that  you  will  furnish  me  *  690 
forthwith  with  a  statement  in  writing  of  all  pecuniary 
dealings  and  transactions  which  have  taken  place  between 
you  and  him,  up  to  the  present  period,  in  order  that  measures 
may  be  immediately  adopted  for  adjusting  any  balance  which 
may  appear  due  thereon  ;  and  I  beg  leave,  at  the  same  time, 
to  acquaint  you  that  I  shall  be  perfectly  ready  to  render  any 
assistance  in  my  power,  consistent  with  Mr.  Waters's  interest, 
towards  carrying  into  effect,  with  as  little  delay  as  the  cir- 
cumstances of  the  case  will  admit  of,  the  contract  which  had 
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been  entered  into  with  you  by  Mr.  Mills,  on  his  behalf,  for 
the  sale  of  the  Opera  House,  regard  being  had  to  the  points 
which  I  understand  still  remain  in  dispute  between  Mr. 
Waters  and  Mr.  Taylor." 

Waters  put  in  his  answer  to  this  bill,  and,  admitting  ihe 
facts  as  to  the  loans  of  money,  and  the  execution  of  the 
various  deeds,  insisted  that  Mayhew  was  not  his  agent,  but 
acted  for  himself,  or  on  behalf  of  Birch  &  Chambers ;  that  the 
deed  of  25  August,  1817,  was  executed  by  him  without  the 
same  being  fully  read  over  or  explained  to  him,  and  that  he 
was,  in  fact,  misled  as  to  its  contents,  and  it  was  only  exe- 
cuted by  him  because  of  the  threat  of  Chambers  to  withhold 
the  advance  of  the  28,0002.,  which  money  it  was  absolutely 
necessary  for  him.  Waters,  to  obtain  ;  but  Waters  submitted 
that,  under  the  terms  of  that  deed,  Chambers  became  a  trustee 
for  him.  Waters,  and  was  not  entitled  to  enforoe  a  sale  made 
by  himself  (Chambers)  to  Waters's  disadvantage. 

The  answer  went  on  to  allege  that  in  1818,  in  consequence 
of  the  interruption  of  the  performances  at  the  theatre,  the 
public  became  dissatisfied,  and  a  committee  of  noble- 
*  691  men  and  gentlemen  was  formed  *  for  the  purpose  of 
purchasing  the  theatre,  when  Chambers  furnished 
Waters  with  a  calculation  of  the  sum  at  which  alone  Wateis 
ought  to  sell  the  theatre,  and  that  this  calculation  fixed  the 
purchase-money  at  101,0002. ;  that  Chambers  induced  him  to 
demand  that  sum  from  Mr.  Wilkins,  the  agent  of  the  com* 
mittee,  and  that  in  consequence  of  his  so  doing  the  n^otta- 
tion  was  broken  off,  though,  as  he  believed,  the  committee 
would  have  purchased  the  theatre  at  the  sum  of  90,0002., 
which  sum  Chambers  would  not  allow  him.  Waters,  to  ac- 
cept. The  answer  allied  that  Waters,  by  reason  of  his 
embarrassment,  was  entirely  in  the  power  of  Chambers ;  that 
advantage  was  taken  of  that  circumstance,  and  that  securities 
were  from  time  to  time  brought  to  him  to  execute  when  be 
was  otherwise  engaged,  and  that  he  was  never  made  ac- 
quainted with  the  contents  of  the  documents  which  were 
given  him  to  sign.  Waters  denied  that  he,  or  any  person  on 
his  behalf,  made  any  proposals  to  Chambers  to  purchase  the 
Opera  House ;  he  declared  that,  on  the  contrary,  after  the 
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failare  of  the  negotiatioii  with  the  committee,  he  never  in- 
tended to  sen  the  same  to  Chambers  or  any  other  person 
under  the  sum  of  100,0002. ;  that  he  was  much  surprised 
when  in  or  about  October,  1821,  and  long  after  the  articles 
had  been  signed,  he  received  the  first  intimation  from  Mills 
that  he  had  entered  into  a  contract  with  Chambers  for  the 
sale  of  the  Opera  House  for  80,000L,  and  he  remonstrated 
with  Mills  thereupon  ;  that  he  never  authorized  nor  intended 
to  authorize  Mills  to  enter  into  any  contract  of  the  kind ; 
that  the  consideration  was  wholly  inadequate,  for  that,  since 
the  original  purchase,  he  (Waters)  had  spent  above  70002. 
in  the  improvement  of  the  theatre;  and  that  the  property 
was  daily  becoming  more  valuable,  as  all  incumbrances 
*  upon  tiie  theatre,  except  one  annuity  of  2502.,  would  •  692 
cease  in  the  year  1825.  The  answer  further  alleged 
that  Mills  represented  to  Waters  that  the  agreement  was 
merely  a  conditional  agreement,  and  would  be  determined 
at  the  time  limited  therein,  namely,  on  the  81st  August, 
1823,  in  case  the  property  should  not  be  sold ;  for  that  the 
agreement  was  executed  to  Chambers  merely  for  the  purpose 
of  enabling  him  to  sell  the  property  at  its  real  value  on 
Waters's  behalf,  inasmuch  as  it  would  be  impossible  in  any 
other  manner  to  sell  the  same,  in  consequence*  of  the  un ter- 
minated litigation  between  Waters  and  Taylor;  that  Mills 
farther  stated  that  Chambers  would  not  on  other  terms  with- 
draw the  execution  which  he  had  issued,  and  that  Waters 
could  not  in  any  other  way  relieve  himself  from  his  embar- 
rassments: that  under  such  circumstances  it  was  that  he 
(Waters)  consented  to  the  execution  of  the  contract ;  and 
he  submitted  that  Chambers  must  be  treated  as  trustee  for 
him,  and  had  violated  his  duty  as  a  trustee  in  not  dispos- 
ing of  the  property  at  a  better  price,  and  that  Mills  had 
acted  altogether  under  the  influence  of  Chambers,  and  with- 
out regard  to  his  duty  as  solicitor  to  him  (Waters),  and  that, 
therefore,  the  agreement  ought  not  to  be  enforced. 

The  cause  was  heard  before  the  Vice-chancellor,  who,  on 
the  2lBt  May,  1829,  (a)  made  a  decree  for  specific  perform- 

(a)  8  Sim.  42. 
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ance;  which  decree  was,  by  an  order  of  the  Lord  Chan- 
cellor, (a)  made  on  the  6th  July,  1833,  folly  confirmed. 

Some  of  the  parties  having  died,  and  new  assignees  having 

been  appointed  in  Chambers's  bankruptcy,  bills  of  revivor 

and  supplement  were  filed ;  and  on  the  6th  November, 

*  693   1840,  the  Vice-chancellor  made  a  supplemental  decree 

for  carrying  the  former  decrees  into  effect. 
This  was  an  appeal  against  all  these  decrees. 

Mr.  Ru9%ell  and  Mr.  WinstanUtf^  for  the  appellant. — 
There  was  either  no  contract  between  Chambers  and  Waters, 
or  such  a  contract  as  a  Court  of  Equity  cannot  enforce.  In 
the  case  of  Roberta  v.  Bo%on^  (5)  a  man  of  the  name  of  Rowe 
had  assigned  an  equitable  interest  in  certain  wines  to  Boson, 
on  trust  to  sell  in  default  of  payment  of  certain  money ;  and 
the  deed  contained  a  clause  that  the  mere  production  of  the 
indenture  by  the  party  to  whom  the  money  was  due  should 
be  proof  of  default  made  in  payment  of  the  same,  and  that 
whatever  the  trustees  did  should  be  sufficient  to  save  the 
purchaser.  On  a  sale  being  about  to  take  place  under  this 
power,  an  application  was  made  for  an  injunction  to  restrain 
the  party  from  selling,  and  Lord  Eldon  said  that  the  deed 
stipulated  that  if  R.  should  make  default  in  the  payment  of 
a  certain  ascertained  sum  in  a  specific  time,  of  which  the 
production  of  these  presents  shall  be  evidence,  there  may  be 
a  sale ;  that  such  a  clause  was  not  usual  when  he  was  at  the 
bar,  and  that  he  did  not  think  it  could  be  right  for  a  cred- 
itor thus  to  be  made  trustee  for  himself ;  and  he  granted  the 
injunction.  That  case  was  stronger  than  the  present,  for 
what  is  here  done  by  the  effect  of  the  deed  was  there  done 
by  its  express  provisions,  and  yet  a  sale  by  such  a  peison 
was  held  invalid.  It  was  clearly  Lord  Eldon*8  opinion  that 
in  such  a  case  the  Court  of  Equity  would  deal  with  a  cred- 
itor as  the  trustee  for  the  debtor,  and  would  look  upon 

*  694   his  acts  with  peculiar  suspicion.     There  is  no  *  dis- 

tinction between  a  covenant  to  assign  an  equitable 

(a)  1  Coop.  Select  Cases,  temp.  Lord  Brougham,  91. 
(6)  Not  reported,  but  cited  from  MS. 
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interest,  and  an  actual  assignment  of  it ;  but  this  deed  makes 
such  a  distinction,  for  it  provides  expressly  that  from  the 
moment  of  its  execution,  all  the  trusts  and  powers  thereby 
created  shall  be  the  same  as  if  there  had  been  an  actual  ex- 
ecution of  an  assignment  itself.  Here  the  party  has  meddled 
with  the  trusts,  and  has,  therefore,  made  himself  liable  to 
the  responsibilities  of  a  trustee. 

[The  Lobd  Chancellor.  —  The  substance  of  your  argu- 
ment is,  that  this  was  a  sale  by  Waters  to  Chambers,  and 
that  Chambers  could  not  purchase  from  Waters  on  account 
of  the  character  with  which  he  had  clothed  himself  by  the 
deed.  If  this  was  a  fair  transaction,  you  admit  that  it  would 
be  a  valid  one.] 

Certainly.  But  it  is  invalid,  because  under  the  circum- 
stances it  is  and  must  be  deemed  to  be  unfair.  Th^n,  again, 
here  was  Mills,  the  solicitor  to  Waters,  binding  his  client, 
who  had  not  a  shilling  in  the  world  and  was  an  outlaw,  to 
pay  sums  of  money  which  it  was  impossible  he  could  pay, 
and  yet  the  most  serious  consequences  were  to  follow  from' 
his  not  doing  so.  This  was  a  great  breach  of  duty  on  the 
part  of  the  solicitor,  and  the  whole  agreement  appears  to  be 
one  made  by  the  solicitor  of  a  party  with  the  trustee  of  that 
party,  and  yet  to  be  one  destructive  of  that  party's  interests. 
Such  an  agreement  cannot  be  sustained.  The  supposed  act 
of  confirmation  may  easily  be  explained  :  it  was  obtained  in 
such  a  manner  as  not  to  entitle  the  respondent  to  use  it  so  as 
to  defeat  the  appellant's  rights.  Waters  had  come  over  to 
England  secretly :  while  he  was  pressed  by  his  creditors  and 
afraid  of  being  discovered  by  them,  and  without  the  deed 
being  properly  explained  to  him,  he  ratified  it.  The  right  of 
Chambers  to  enter  into  such  a  contract  was  distinctly 
denied  by  Waters,  who  *  resisted  the  performance  of  *  696 
it  as  soon  as  he  had  appointed  another  attorney. 
Under  such  circumstances  a  Court  of  Equity  cannot  decree 
specific  performance  of  it.  In  Sugden  on  Vendors  and  Pur- 
chasers (a)  it  is  said,  **  The  decreeing  a  specific  performance 

(a)  Page  337,  3d  ed. 
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is  a  matter  of  discretion,  but  it  is  not  an  arbitraiy,  capricious 
discretion ;  it  must  be  regulated  upon  grounds  that  will  make 
it  judicial."  Here  no  such  grounds  exist.  The  time  when 
the  contract  was  entered  into  is  important.  The  Court 
will  not  decree  specific  performance  unless  the  case  of  the 
plaintiff  is  perfectly  free  from  imputation  and  from  all 
blame.  A  misrepresentation  even  of  the  smallest  part  will 
prevent  the  plaintiff  from  obtaining  relief:  if  he  does  not 
come  into  Court  with  perfect  propriety  of  conduct,  that 
will  be  a  sufficient  answer  to  his  application.  In  another 
passage  Sir  E.  Sugdek  says,  ^'If  an  agent  employed  to 
sell  an  estate,  sells  it  in  a  manner  not  authorized  by  the 
authority  given  to  him,  a  specific  performance  will  not  be 
decreed  against  the  principal,  although  the  estate  be  sold  for 
a  greater  price  than  he  required  for  it."  (a)  And  for  this 
position  Daniel  v.  Adams  (()  is  an  authority.  Where  there 
has  been  any  impropriety  on  the  part  of  the  agent,  the  Court 
will  be  slow  to  enforce  performance  of  the  contract.  Mart- 
lock  V.  BullerQc)  and  Ord  v.  Noel;(d^  in  the  latter  of 
which  cases  the  Court  would  not  compel  performance,  even 
in  favour  of  a  bond  fide  purchaser.  The  reason  of  the  Court 
there  refusing  to  interfere  was,  that  the  trustee  had  employed 
to  conduct  the  sale  a  solicitor  who  had  an  interest  in  releas- 
ing the  money  as  quickly  as  possible  from  investment 

*  696   *in  the  property.    The  principle  is,  therefore,  most 

clearly  established,  that  an  agent  must  strictly  perform 
his  duty,  and  must  not  have  any  interest  to  induce  him  to  do 
otherwise.  Here  it  is  clear  that  Chambers  did  not  act  in 
accordance  with  that  principle.  The  stipulations,  that  the 
moment  the  contract  was  executed  he  should  be  put  into 
possession  of  the  theatre ;  that  if  a  good  title  was  not  made, 
and  renewals  of  the  leases  obtained,  he  was  to  be  treated  as 
a  tenant  for  one  year,  at  a  rent  of  40007.,  the  amount  of  the 
interest  at  five  per  cent  on  the  purchase-money ;  and  that  if 
a  fire  took  place,  and  the  insurance  did  not  cover  all  the  loss, 
he  was  to  be  free  from  the  contract,  —  were  too  favourable 

(a)  Page  162.  Q>)  Amb.  405. 

(c)  10  Yes.  292  ;  see  that  case  afiSrmed,  2  Dow,  518. 
\d)  6  Madd.  488. 
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for  him,  and  were  such  as  never  would  have  been  entered 
into  by  an  agent  who  had  £urly  performed  his  duty  to  his 
principal.  There  are  certain  parties  who,  from  the  character 
they  hold,  cannot  be  allowed  to  become  purchasers.  Green- 
law  y.  King,  (a)  Chambers  was  a  trustee,  and  cannot  be 
allowed  to  buy  for  himself,  and  especially  upon  terms  so  bad 
for  the  vendor  that  if  he  had  sold  to  a  third  person  the  sale 
could  not  have  been  maintained. 

But  not  only  were  the  parties  here  acting  for  their  own 
interests  and  without  regard  to  the  interest  of  their  princi- 
pal, in  a  way  that  equity  will  not  permit,  but  an  additional 
objection  to  the  contract  arises  from  the  fact  that  Mills  was 
at  the  very  time  the  solicitor  for  the  vendor.  De  Beauvoir  v. 
Rhode%.  (b)    This  clearly  invalidates  the  whole  transaction. 

The  Solicitor "Q-eneral  and  Mr.  Bethell^  for  the  respondent. 
—  The  facts  of  this  case  show  that  Chambers  acted 
throughout  with  great  forbearance  towards  *  Waters,  *  697 
and  that  any  harsh  measures  which  the  former  took 
wer6  forced  upon  him  by  the  conduct  of  the  latter.  If  this 
transaction  cannot  stand,  there  is  none  that  may  not  be  im- 
peached. There-  is  no  allegation  which  asserts,  nor  any  evi- 
dence which  shows,  that  Waters  did  not  see  the  agreement 
before  he  signed  the  deed  of  confirmation.  If  he  did  see  it, 
then  he  must  be  bound  by  his  own  deliberate  act ;  and  that 
he  knew  the  contents  of  it  is  plain  from  his  own  allegation  in 
the  bill,  that  he  remonstrated  with  Mills  upon  the  terms  of 
it.  He  could  not  have  remonstrated  on  the  terms  of  an 
agreement  when  he  was  ignorant  of  those  terms ;  and  if  he 
was  not  ignorant  of  them,  then  his  confirmation  of  them  is 
decisive  against  him.  The  charges  in  Waters's  bills  of  costs, 
not  denied  by  him  to  be  correct,  show  that  he  was  attended 
for  the  purpose  of  having  this  deed  explained  to  him ;  and 
his  own  son,  a  man  of  business,  attested  the  execution  of  it. 
But  the  letter  of  Mr.  Leake,  who  in  1822  had  become  his 
solicitor,  and  who  showed  any  thing  but  a  friendly  spirit  to 
Chambers,  distinctly  recognized  the  contract :  besides,  a  bill 

(a)  8  Beay.  49.  (b)  Ante^  Vol  YI.,  p.  582. 
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was  filed  by  Waters  against  Chambers  ;  and  that  bill  prayed 
for  an  account  of  the  rents  and  profits  of  the  Opera  House 
received  by  Chambers,  and  of  the  produce  of  Waters's 
estates,  to  be  set  against  the  moneys  due  from  Waters  to 
Chambers.  This  bill  was  itself  an  abandonment  of  any 
charge  of  real  or  constructive  fraud ;  for,  instead  of  being  a 
bill  to  rescind  the  contract,  it  was  a  bill  asking  for  an  account 
on  the  footing  of  that  contract.  This  bill  was  filed  before  the 
Act  which  enabled  parties  abroad  to  be  served  with  process : 
to  get  Waters  within  the  jurisdiction,  Chambers  pleaded 

Waters's  outlawry.  There  were  three  hearings  in 
*  698   the  Court  below,  and  *  then  no  appeal  was  presented 

till  1841,  exactiy  twelve  years  after  the  final  decree. 
On  the  facts,  therefore.  Waters  has  not  made  out  any  equity 
to  entitle  himself  to  the  assistance  of  the  Court. 

There  is  a  preliminary  objection  to  this  appeal.  It  states 
that  the  decree  is  wrong  in  form,  in  not  directing  an  account 
of  the  250Z. 

[Lord  Brougham.  —  I  doubt  whether  there  may  be  an 
appeal  to  this  House  against  a  decree  for  mere  matter  of 
form,  when  that  objection  to  form  was  not  taken  in  the  Court 
below. 

Lord  Campbell.  —  If  there  was  no  other  objection  to  the 
decree,  the  Houise  might  affirm  the  decree  in  all  other  respects, 
but  vary  it  in  that  point  of  form,  and  might  still  make  the 
appellant  pay  the  costs.] 

Then,  as  to  Mills  not  being  a  proper  person  to  negotiate 
this  contract :  Ord  v.  Noel  (a)  is  not  an  authority  here,  for 
the  circumstances  are  not  such  as  to  raise  the  point  which 
was  there  decided.  In  Ord  v.  Noel  the  sale  was  directed  for 
the  benefit  not  only  of  creditors,  but  of  persons  who  were 
interested  after  the  discharge  of  the  debts.  In  a  manner  not 
intended  by  the  decree,  the  conduct  of  the  sale  was  given  to 
the  solicitor  of  a  particular  creditor.    He  was  said  to  be  an 

(a)  5  Madd.  438. 
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improper  person ;  for  as  his  client  was  interested  only  to  a 
certain  pointy  he  would  not  have  a  motive  to  get  a  value  for 
the  estate  greater  than  would  suffice  to  meet  his  client's 
interest.  Here  Mills  was  the  solicitor  of  Waters,  who  had 
an  interest  in  the  sale  at  the  best  possible  price,  and  he  him- 
self had  the  same  interest ;  for  if  he  could  get  the  Opera 
House  sold  at  such  a  price  as  would  pay  ofiF  Chambers,  the 
whole  surplus  would  be  applicable  to  the  payment  of 
his  own  debt.  The  fact  that  the  *  bargain  with  the  *  699 
committee  of  noblemen  at  80,0002.,  went  off  because 
they  would  not  give  so  much  for  the  Opera  House,  is  decisive 
to  show  that  that  sum  was  not,  as  Waters  alleges  in  his  bill, 
grossly  inadequate  to  its  value ;  and  as  the  sum  proposed  for 
the  purchase  was  made  known  to  Waters,  the  deeds  being 
communicated  to  him  while  in  France,  and  as  he  saw  both 
Mills  and  his  own  son  in  this  country  some  days  before  he 
executed  the  deed  of  confirmation,  it  is  incredible  to  suppose 
that  he  should  have  been  ignorant  of  the  contents  of  the 
agreement. 

The  agreement  was  not  in  itself  disadvantageous.  The 
accounts  of  the  receipts  and  expenditure  show  that  Waters 
has  greatly  exaggerated  the  value  of  the  concern,  as  well  as 
the  amount  at  which  the  committee  of  noblemen  would  have 
purchased  it. 

[Lord  Brougham.  —  I  do  not  go  quite  so  far  as  to  say 
that  a  trustee,  selling  to  a  third  party  that  which  he  has  been 
intrusted  to  sell,  is  bound  to  show  adequacy  of  value.  If 
the  sale  is  between  himself  and  the  cestui  que  trusty  then  he 
must  show  it,  for  they  are  dealing  at  arms'  length ;  but  not  if 
it  is  a  sale  to  a  third  person.] 

That  is  so.  The  burden,  then,  in  a  case  of  this  kind,  is 
upon  those  who  impeach  the  sale ;  and  there  has  not  been 
any  attempt  here  to  show  that  any  one  person  would  have 
given  more  than  has  been  given  by  Chambers.  The  delay  in 
bringing  this  appeal  affords  a  good  ground  for  the  House 
looking  upon  it  with  suspicion.  The  case  is  simply  one  of  a 
contract  entered  into  by  parties  capable  of  entering  into  it, 
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dealing  on  equal  terms,  and  agreeing  for  a  fair  price ;  and 
there  is  nothing  to  show  why  a  contract  so  made  should  at 
this  distance  of  time  be  treated  as  invalid. 

Mr.  Bussell^  in  reply.  —  The  objection  as  to  the 
*700  *  delay  is  answered  by  the  fact  of  th^  poverty  of 
Waters.  The  petition  of  appeal  was  presented  as 
soon  as  possible  by  the  present  appellant.  It  is  not  pre- 
tended that  this  was  such  a  contract  that  the  parties  could 
have  recovered  upon  it  at  law :  a  mortgagee  with  a  power  of 
sale  cannot  exercise  that  power,  except  as  a  trustee.  That 
was  the  doctrine  of  Lord  Eldon  in  Boberts  v.  Boson.  A 
mortgagee  may  foreclose,  but,  if  he  chooses  to  sell,  he  must 
do  so  as  much  with  a  view  to  the  interests  of  the  mortgagor 
as  of  himself.  Here  Chambers  had  a  right,  under  the  con- 
tract, to  apply  the  purchase-money  in  discharge  of  his  own 
debt :  under  the  previous  deeds  he  had  adverse  and  incon- 
sistent rights.  His  own  interests  were,  therefore,  in  oppo- 
sition to  his  duty :  that  itself  is  sufficient  to  impeach  the  Mle 
which  he  has  effected. 

September  6b 

Thb  Lord  Chancellor.  —  My  Lords,  this  case  was  argued 
in  the  early  part  of  the  session :  it  was  a  question  depending 
upon  evidence.  The  point  was  entered  into  by  the  learned 
counsel  at  the  bar,  in  great  detail ;  and  it  was  my  opinion  at 
the  time  of  the  hearing  that  the  transaction  to  which  that 
evidence  referred  was  made  out  to  be  a  correct  and  a  fair 
transaction,  and  that  the  agreement  was  one  which  a  Court 
of  Equity  would  enforce.  I  believe  that  at  the  time  of  the 
hearing  that  was  the  impression  upon  the  minds  of  my  noble 
and  learned  friends  who  are  now  present,  and  who  assisted  at 
the  hearing  of  the  cause.  I  have  since  that  looked  at  the 
evidence  very  carefully,  and  I  retain  the  opinion  which  I 
then  formed.    I  have  also  examined  the  terms  of  the  decree, 

and  I  think  the  details  of  it  are  sufficient  to  give  full 
*  701   effect  to  the  questions  which  were  in  issue  *  between 

the  parties.  Under  these  circumstances  I  move  your 
Lordships  that  the  judgment  be  affirmed,  provided  my  noUe 
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and  learned  fiiends  concur  with  me  in  opinion  as  to  the 
result  of  this  case. 

LoBD  Brougham.  —  My  Lords,  I  should  not  have  taken 
any  part  in  this  case,  it  having  been  a  decision  of  my  own  in 
the  Court  of  Chancery,  except  that  it  may  be  satisfactory  to 
state  that,  haying  reconsidered  the  opinion  then  given  by  me 
upon  this  question,  the  circumstances  of  which  do  not  in  my 
opinion  raise  a  doubt  upon  the  law,  but  which  is  entirely  a 
question  of  fact  respecting  the  nature  of  that  transaction,  I 
retain,  after  having  heard  the  case  fully  argued  here,  the 
opinion  which  I  gave  in  the  Court  below. 

Lord  Campbell  fully  concurred. 

[It  was  accordingly  ordered  and  adjudged  that  the  appeal 
be  dismissed,  and  tiiat  the  several  decrees  and  orders  therein 
complained  of  be  affirmed ;  and  also  that  the  appellant  do 
pay  to  the  respondents  their  costs  in  the  appeal.] 
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•  702  •  FARRELL  v.  GLEESON. 

1844. 

Richard  Farrell Appellant. 

Mart  Gleeson  and  Another     •    .     •     •    .    Ee$pondenti. 

AND 

The  said  R.  Farrell Appellant. 

The  said  Mart  Gleeson Beqxmdent. 

Judgment.    Scire  FacicLS.    Statute  of  Zimitations. 

A  scire  facias  on  a  judgment  is  not  a  mere  continaation  of  a  former  smt, 
but  creates  a  new  right. 

A  judgment  was  obtained  in  1818.  It  was  revived  by  scire  facias  in  1828. 
A  bill  was  filed  in  1838  in  the  Court  of  Exchequer  in  Ireland  against 
the  representatives  of  the  debtor,  praying  for  an  account,  and  that  the 
'principal  and  interest  due  on  the  judgment  might  be  satisfied  out  of 
the  debtor's  personal  or  real  estate.  Plea  of  the  Statute  of  Limita* 
tions  (3  &  4  Will.  4,  c.  27,  §  40). 

Held,  that  the  scire  facias  created  new  rights,  and  the  plea  was  no  bar  to 
the  suit. 

Costs. 

A  case  was  pending  in  this  House  ;  the  defendant  in  a  similar  case  made 
an  offer  to  the  plaintiff  to  be  bound  by  the  decision  of  the  House  in 
the  case  pending.  The  plaintiff  took  no  notice  of  the  offer,  but  com- 
pelled the  defendant  to  go  on  with  his  defence.  Judgment  was  given 
against  the  defendant ;  he  brought  an  appeal  to  this  House,  and 
prosecuted  it  to  a  hearing  after  an  adverse  decision  in  the  case  pre- 
viously pending.  Judgment  being  given  against  him  in  his  own  case, 
he  was  ordered  to  pay  the  respondent's  costs. 

March  7,  8;  September  5,  1844. 

These  appeals  arose  upon  a  bill  to  enforce  a  judgment 
which  had  been  revived  by  scire  fa^Aas.  In  Trinity  term, 
1813,  a  judgment  was  obtained  in  the  Court  of  Exchequer  in 
Ireland,  by  John  Gleeson,  against  Michael  Keane,  for  the 
sum  of  1992. 10«.  In  March,  1825,  Michael  Keane  died.  In 
March,  1828,  Gleeson  also  died,  leaving  his  wife,  Mary  Glee- 
son, his  executrix  and  sole  devisee.  In  Michaelmas  term, 
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1828,  the  judgment  was  redocketed  and  revived  by  icirefeunas 
against  the  heirs  and  terre-tenants  of  Eeane.  An  eleffit  was 
issued  against  his  lands,  and  ejectments  were  brought ;  but 
these  proceedii^s  had  no  result.  In  April,  1888,  the 
original  *  judgment  still  remaining  unsatisfied,  Mary  *  703 
Gleeson  filed  her  bill  in  the  Court  of  Exchequer  in 
Ireland  against  the  widow  and  children  of  Keane,  and  against 
the  appellant,  who  was  an  incimibrancer  on  his  real  estate, 
praying  for  the  usual  accounts,  and  that  payment  might  be 
ordered  of  the  principal  and  interest  due  on  the  judgment  of 
1813  ;  and  that  if  the  personal  estate  of  Keane  should  not  be 
found  sufficient  to  satisfy  the  same,  his  real  estate  might  be 
ordered  to  be  sold  and  applied  in  discharge  thereof.  The  ap- 
pellant pleaded  in  bar  the  Statute  of  Limitations,  3  &  4  Will. 
4,  c.  27,  §  40,  (a)  alleging  that  a  present  right  to  receive  the 
debt  and  damages  secured  by  the  judgment  accrued  to  John 
Gleeson  in  his  lifetime,  and  that  he  was  capable  of  giving  a 
discharge  for  and  release  of  the  same  ;  and  that  such  present 
right  accrued  more  than  twenty  years  before  the  filing  of  the 
biU,  and  that  no  part  of  the  principal  or  interest  was  paid 
within  that  time.  The  appellant  also  put  in  an  answer.  The 
respondent  demurred  to  the  plea,  and  on  the  7th  February, 
1840,  the  same  was  overruled  on  the  authority  of  a  case  of 
Farran  v.  OttiwelU  then  recently  decided  by  a  large  majority 
of  Judges  in  the  Exchequer  Chamber,  (i) 

An  offer  was  then  made  by  the  appellant  to  allow  this  case 
to  be  decided  by  the  result  of  a  writ  of  error  which  was 
brought  in  this  House  on  the  judgment  in  Farran  v. 
OtttweU.     The  respondent  took  no  *  notice  of  that   *704 
offer,  but  compelled  the  appellant  to  put  in  a  further 

(a)  By  which  it  is  enacted,  *'  That  after  Slst  December,  1833,  no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon 
or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twenty  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  re- 
lease of  the  same  ;  imless  in  the  mean  time  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowl- 
edgment," &o, 

(P)  2  Irish  Law  Rep.  110;  and  2  Jebb  &  Symes,  97. 
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answer,  to  which  she  replied ;  and  the  cause  having  come  on 
for  hearing  on  the  2d  December,  1840,  the  Court  decreed  an 
account  of  both  the  personal  and  the  real  estate  of  lifichael 
Eeane,  &c.,  according  to  the  prayer  of  the  bill. 

The  case  of  Farran  v.  Ottiwell  was  decided  in  this  House 
in  1843,  and  the  judgment  of  the  Court  below  was  reversed, 
not  upon  the  construction  of  the  Statute  of  Limitations,  but 
upon  a  departure  in  pleading,  (a)  The  present  appeals  were 
then  pending  in  this  House ;  the  first  being  against  the  order 
overruling  the  plea  of  the  statute,  and  praying  reUef  against 
that  order  as  at  the  hearing  of  the  plea ;  the  second  beiag 
against  the  decree  of  December,  1840. 

The  Attorney*  General  and  Mr.  Campbell^  for  the  appel- 
lant. —  This  bill  was  not  founded  upon  any  supposed  judg- 
ment on  the  scire  facicu.  No  new  judgment  is  pronounced 
on  it :  all  the  party  gets  is  a  right  to  issue  execution.  It  is 
a  part  of  the  old  proceeding,  and  not  any  new  matter.  The 
question,  therefore,  is,  whether  by  issuing  a  $eire  faeias^  and 
so  obtaining  a  right  to  issue  execution,  which  could  not  be 
done  without  a  scire  faeiaa^  a  new  cause  of  action  is  created. 
*^  A  present  right  to  receive  the  same,"  as  mentioned  in  the 
40th  section  of  the  Act,  must  be  understood  to  mean  an  im- 
mediate right  without  waiting  for  any  future  event ;  and  it 
cannot  be  doubted  that  such  present  right  accrued  to  John 
Gleeson  in  1818,  and  continued  to  him  till  his  death,  and 
that  he  was  during  all  that  time  *^  capable  of  givii^  a  release 
for,  or  discharge  of  the  same."    By  the  language  used  by 

the  Judges  in  Farran  v.  Beretford  (i)  in  the  construc- 
*  705   tion  *  of  this  Act  of  Parliament,  it  does  not  appear 

that  the  judgment  there  can  be  considered  a  decision 
on  the  present  case.  The  present  right  which  existed  in  J. 
Gleeson  is  spoken  of  as  if  revived  by  the  judgment  in  the 
scire  facias  ;  an  expression,  by  the  way,  which  is  quite  incor- 
rect, for  there  is  not  a  revival  of  the  judgment,  the  scire  faeioM 
being  a  mere  proceeding  to  execution. 

(a)  Nom.  Farran  v.  Beresford,  ante^  Vol.  X.,  p.  819. 

(6)  Nom.  Farran  v.  Beresford,  anU^  VoL  X.,  p.  819;  see  p.  882  ef  je^. 
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[Lord  Cottenham.  —  Suppose  a  party  who  has  obtained  a 
judgment  is  dead,  is  there  not  a  revivor  of  the  judgment  in 
favour  of  the  person  who  represents  him  7] 

There  is  not ;  it  is  a  mere  award  of  execution  on  that  judg- 
ment.   The  language  of  the  Judges  is  doubtful ;  they  say, 
^*  To  some  purposes,  as  it  seems  to  us,  the  judgment  in  scire 
facias  did  confer  a  new  right;"  but  they  do  not  go  the 
length  of  saying  that  they  entertain  a  clear  or  a  settled 
opinion  upon  the  subject,  and  they  render  a  decision  on  this 
point  unnecessary  by  their  dear  and  undoubted  opinion,  that 
in  the  case  then  before  them  the  plaintiff  had  been  guilty  of 
a  departure  in  pleading ;  and  the  Lord  Chancellor  says  that, 
**  upon  the  record  thus  framed,  the  defendant  below  was  en- 
titled to  judgment."  (a)    The  other  part  of  the  judgment, 
not  being  necessary  to  the  decision,  may  be  treated  as  an 
obiter  dictum.    The  **  scire  facias  upon  a  judgment  is  only  a 
continuation  of  the  former  suit."     Tidd's  Practice.  (()     It 
must  be  so;  for  though  it  makes  a  judgment  available  by 
showing  it  not  to  be  satisfied,  it  does  not  alter  the  character 
or  effect  of  that  judgment.    It  must  likewise  issue  out  of  the 
same  Court  in  which  the  action  itself  depended,  and  it  must 
pursue  the  same  form  of  action,  that  is,  it  must  be 
joint  or  several,  as  the  former  was ;   *  and  nothing  *  706 
that  could  not  have  been  pleadech  to  the  original  ac- 
tion can  be  pleaded  to  the  scire  facias.    This  shows  it  to  be 
nothing  but  a  continuation  of  the  former  proceeding ;  and  so 
in  The  ^Executors  of  Wright  v.  Nutt^  (c)  the  Court  ordered 
the  attorney  for  the  executors  to  Tionrfros  a  writ  of  error 
brought  by  them  on  a  scire  facias  reviving  a  judgment  i^ainst 
their  testator,  it  being  shown  that  in  the  original  action  the 
testator  had  agreed  not  to  bring  a  writ  of  error.    In  one  sense 
of  the  expression,  it  may  be  true  that  every  time  a  party  issues 
a  new  writ  he  gets  a  new  right  to  receive  the  money ;  but  each 
of  these  writs  depends  on  the  original  judgment ;  and  if  that 
can  be  successfully  impeached,  the  writ  becomes  of  no  avail. 

(a)  Vol.  X.,  anie,  p.  889.  (6)  9th  ed.,  p.  1096. 

(c)  1  T.  R.  888. 
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All  these  considerations  show  that  this  proceeding  bj  Mr« 
facuM  does  not  create  any  thing  new,  and  that  the  lights 
under  it  must  be  referred  to  the  original  action. 

[Lord  Cottenham.  —  Suppose  a  bond  nearly  twenty  yeaia 
old,  and  then  a  judgment  upon  it ;  or  suppose  an  equitable 
Uen  nineteen  years  old,  and  then  a  judgment  on  the  security; 
is  that  at  an  end  on  the  expiration  of  the  next  year  ? j 

The  statute  has  not  provided  for  such  cases.  The  appel- 
lant here  was  not  a  party  to  the  Bcire  fcuAu^  and  therefore 
ought  not  to  be  affected  by  it.  Besides,  here  the  re- 
spondent does  not  put  forward  the  9eire  fadoM  as  a  claim  of 
right,  but  founds  the  right  entirely  on  the  old  judgment.  It 
is  upon  the  demand  so  put  forward  that  this  case  must  be 
decided. 

The  second  appeal  is  in  substance  the  same  as  the  first ;  the 
decree  complained  of  in  the  second  decree  having  merely 
decided  that  the  plea  is  not  in  substance  a  defence,  as  the 
order  complained  of  in  the  first  appeal  had  decided 
*  707  that  the  plea  was  not  a  bar  to  the  suit.  *  Both  the 
order  and  decree  depend  on  the  question  whether  the 
%cire  f<ma9  creates  any  new  right ;  and  it  is  submitted  that 
that  question  must  be  answered  in  the  negative. 

\ 

m 

The  Solicitor- Q-eneral  and  Mr.  BetKMy  for  the  respon- 
dent. —  It  is  a  mistake  to  suppose  that  the  period  limited  by 
the  statute  begins  to  run  from  the  time  of  there  being  a  per- 
son in  existence  entitled  to  receive  the  money ;  that  is  not 
the  meaning  of  the  statute.  The  statute  runs  from  the  time 
of  there  being  in  existence  some  party  who  might  release  the 
lien  on  the  land,  so  as  to  free  the  real  estate  from  liability. 
Here  it  was  only  in  1828  that,  by  the  effect  of  the  judgment 
in  the  9cire  facia%y  the  respondent  obtained  the  right  to  levy 
the  debt  and  damages  off  the  land  and  tenements  of  the 
debtor.  From  that  period  alone  did  the  statute  b^;in  to 
run.  Suppose  the  money  was  secured  on  bond,  the  period 
of  limitation  would  not  begin  to  run  from  the  moment  when 
the  right  to  sue  on  the  bond  accrued,  for  the  party  having 
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that  right  alone  could  not  give  a  release  of  the  property  of 
the  obligee,  over  which  he  would  then  in  fact  have  no  right 
that  could  be  the  subject  of  a  release  ;  it  would  run  from  the 
time  of  the  judgment,  when,  by  the  force  of  that  judgment, 
he  would  have  acquired  a  right  over  the  real  estate,  which  he 
would  then  be  in  a  condition,  if  he  pleased,  to  release.  Sup- 
pose there  was  an  equitable  lien  founded  on  a  legal  judgment, 
there  must  be  a  person  who  is  not  only  capable  of  receiving 
the  money  secured,  but* of  discharging  the  real  estate.  It 
may  be  true  that  for  some  purposes  the  scire  facias  is  a  con- 
tinuation of  the  original  suit,  but  at  the  same  time  it  gives 
new  rights ;  it  creates  a  new  lien  and  a  new  charge. 

•  The  judgment  of  this  House  in  Farran  v.  Beres-  *  708 
ford  (a)  is  in  feivour  of  this  view ;  for  though  that 
case  was  directly  disposed  of  on  a  question  of  departure  in 
pleading,  the  Lord  Chancellor  said,  (6)  **  I  agree  with  her 
Majesty's  Judges  in  thinking  that  in  this  case  a  new  right 
was  acquired  by  the  judgment  in  scire  facias.'^  Assuming, 
however,  that  the  judgment  there  was  entirely  confined  to 
the  question  of  pleading,  and  that  it  does  not  authoritatively 
decide  the  present  question,  then  it  is  submitted  that  the 
scire  facias  gives  a  new  right ;  that  till  the  scire  facias  y  there 
was  no  person  who  could  release  the  charge ;  that  conse- 
quently the  statute  does  not  apply,  and  that  the  judgment 
here  must  therefore  be  affirmed.  It  is  true  that  a  scire  facias 
must  issue  out  of  the  same  Court  as  that  in  which  the  original 
judgment  was  pronounced ;  but  it  has  other  incidents,  which 
show  it  not  to  be  a  mere  continuation  of  the  first  action. 
There  may  be  an  action  of  debt  upon  the  judgment  on  scire 
facias^  and  it  need  not  be  brought  in  the  same  Court. 

[Lord  Cabipbell.  —  Where  is  it  stated  that  debt  will  lie 
on  a  judgment  in  scire  facias  f] 

In  O^Brien  v.  Ram^  (c)  where  Fitzherbert,  (rf)  Leonard,  (e) 

(a)  Ante^  Vol.  X.,  p.  819.  (6)  Ante,  Vol.  X.,  p.  839. 

(c)  8  Mod.  170,  188, 189.  {d)  Nat.  Brev.  282,  £. 

(0  2  Leon.  14. 
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Rastall's  Entries,  (a)  and  Dyer,  (i)  are  referred  to.  Comyn  (<;) 
lays  down  the  same  rule,  and  that  role  was  adopted  in  the  case 
of  Paine  v.  Pvttenham.  (d)  In  the  case  in  Fitzherbert,  the 
action  appears  to  have  been  held,  after  argument,  to  be  main- 
tainable. The  case  of  Barnard  v.  7Sig%er  (4  Leonard,  186}  is 
to  the  same  effect. 

Here  the  question  is,  whether  the  judgment  on  the 
*  709    *  %eirefaci4i9  in  1828  was  not  a  charge  upon  the  land  ? 
It  was  so ;  and  from  that  time  alone  was.  there  a  per- 
son who,  within  the  terms  of  the  statute,  could  have  given  a 
release. 

[Lord  Cottenham.  —  In  Kealey  y.  Bodkin^  («)  the  Master 
of  the  Rolls  says  that  a  judgment  per  se  is  not  a  charge  upon 
the  land,  but  is  the  means  by  which  the  party  may  obtain  a 
lien  upon  the  land  by  elegit.^ 

That  proposition  is  doubtful.  And  it  is  impossible  to  believe 
that  the  legislature,  which  passed  the  Statute  9  Greo.  4,  c.  35, 
to  allow  the  registering  and  redocketing  of  judgments,  should 
at  the  same  time  pass  an  Act  to  render  such  registration  and 
redocketing  absolutely  useless. 

It  may  be  contended  that  the  words  ^^  g^ve  discharge  for  or 
release  of  the  same  "  apply  to  a  sum  of  money ;  but  such  an 
argument  will  not  bear  examination.  If  there  was  a  debt  due 
on  a  bond,  the  obligee  might  release  the  sum,  but  the  Act 
refers  to  a  particular  sort  of  release  ;  it  means  a  release  of  a 
right  which  is  sought  to  be  enforced  under  the  authority  of 
law;  something  in  fact  which  has  become  a  charge  upon 
land.  What  is  that?  It  is  a  right  against  the  land;  it 
is  a  right  on  a  judgment,  and  on  one  which  affects  the 
land.  Such  is  the  plain  and  obvious  construction,  of  the 
words  of  the  section,  and  the  sum  of  money  is  no  farther 
material  than  as  showing  the  amount  of  that  charge  upon 
the  land. 

(a)  103.  (5)  214  b. 

(c)  Debt,  A.  2.  (<Q  Dyer,  806  a. 

le)  1  Sau.  &  Scull.  311. 
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The  Attorney- Q-eneral^  in  reply.  —  It  is  impossible  by  any 
rule  of  grammatical  construotion  to  say  that  the  word  ^^  same," 
used  twice  over  in  the  latter  part  of  the  clause,  refers  to  a 
charge  on  land ;  it  refers  to  ^^  any  sum  of  money,"  and  to 
nothing  else.    A  scire  facias  merely  awards  an  execu- 
tion of  an  existing  *  judgment.    It  cannot  be  a  new    *710 
action.    Notwithstanding  a  scire  facias  with  an  award 
of  execution,  the  original  judgment  still  exists ;  and  if  that 
judgment  should  be  erroneous,  the  sdre  facias  would  be  inop- 
erative.   It  cannot  be  distinct  from  the  judgment,  since  it 
must  follow  the  fate  of  that  judgment.    A  defendant  might 
plead  payment  before  the  sdre  facias;  and  showing  in  that 
way  a  satisfaction  of  the  judgment,  he  would  defeat  the 
scire  facias;  but  he  could  not  plead  payment  before  the  judg- 
ment, because  that  would  be  to  contradict  the  judgment. 
The  case  of  Barnard  y.  Tiigser  (a)  is  not  an  authority  for  the 
other  side.    That  was  a  sdre  facias  upon  a  recognizance ; 
and  Mr.  Tidd  takes  the  proper  distinction  as  to  that,  when 
he  says,  (()  ^*  A  sdre  facias  on  a  recognizance  is  an  original 
proceeding,  but  upon  a  judgment  it  is  only  a  continuation  of 
the  former  suit."    The  thing  secured  by  the  judgment  was 
the  payment  of  a  sum  of  money ;  the  right  to  that  accrued 
in  1813,  and  for  many  years  after  that  time  there  was  a  per- 
son in  existence  who  had,  within  the  words  of  the  Act,  a 
present  right  to  receive  the  same,  and  to  give  a  release  for  or 
discharge  of  the  same.    The  Statute  of  Limitations  has  there- 
fore taken  effect  on  this  claim,  and  the  judgment  of  the 
Court  below  must  be  reversed. 

September  5. 

Lord  Cottenham.  —  In  1818,  John  Gleeson  obtained  a 
judgment  in  the  Court  of  Exchequer  in  Ireland  against 
Michael  Eeane.  In  1821,  Michael  Eeane  executed  a  set- 
tlement, under  which  the  appellant  claims  interest  in  land 
of  which  Michael  Eeane  was  seised  at  the  time  of  the 
judgment.  In  1825,  Michael  *  Eeane  died,  and  under  *^711 
his  will  Sarah  Eeane  was  his  sole  devisee  and  lega- 

(a)  4  Leon.  186.  (f)  9th  ed.  1096. 
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tee,  and  became  his  perBonal  representatiye.  In  1828  John 
Gleeson  died,  and  the  respondent,  Mary  Gleeson,  who  is  his 
personal  representative,  obtained  a  judgment  on  scire  fadoM^ 
reviving  the  judgment  of  1813,  against  Sarah  Eeane,  and  the 
terre-tenants  of  the  land  of  which  John  Keane  was  seised  at 
the  time  of  the  judgment  of  1813 ;  and  sued  out  an  elegit^ 
and  brought  ejectments  which  were  not  available. 

In  1838  a  bill  was  filed  by  the  representatives  of  John 
Gleeson  for  payment  of  the  judgment  debt,  out  of  the  per- 
sonal and  real  estate  of  Michael  Eeane.  To  this  bill  the 
appellant  put  in  a  plea  of  the  Statute  of  Limitations,  which 
was  overruled,  and  forms  the  subject  of  the  first  appeal,  as  to 
which  it  does  not  seem  necessary  to  say  any  thing  more  than 
that  it  was  clearly  overruled  by  the  answer ;  and  the  question 
upon  the  Statute  of  Limitations  having  been  raised  by  the 
answer  and  decided  at  the  hearing,  forms  the  subject-matter 
of  the  second  appeal. 

The  appellant,  after  the  plea  had  been  overruled,  put  in  his 
answer,  but  did  not  appear  at  the  hearing ;  and  as  I  collect 
from  the  papers,  a  decree  n%%%  was  taken  and  made  absolute, 
upon  no  cause  shown.  Against  this  decree,  so  made,  the 
appellant  has  appealed.  Being  of  opinion  that  the  decree 
was  right  upon  the  merits,  it  is  not  necessary  for  me  to  make 
any  observations  upon  an  appeal  being  brought  to  this  House 
by  a  party  who,  by  the  course  he  pursued,  purposely  abstained 
from  taking  the  opinion  of  the  Court  below  upon  the  point 
raised  by  the  appeal,  and  submitted  to  a  decree  m»i  being 
made  absolute  against  him,  without  showing  cause  upon  the 

point  insisted  upon  before  this  House. 
•  712       *  The  appellant  relies  upon  the  40th  section  of  3  &;  4 

Will.  4,  c.  27.  The  respondents  meet  this  defence  by 
saying,  that  by  the  judgment  in  %eire  fa<Aa%  in  1828,  it  was 
adjudged  that  they,  the  respondents',  should  have  execution 
against  the  terre-tenants  for  the  debt  and  damages  aforesaid, 
to  be  levied  off  the  lands  and  tenements  aforesaid ;  and  insist 
that  by  this  judgment  a  present  right  accrued  to  them  to  re- 
ceive the  debt  in  question,  and  that  their  bill  was  filed  within 
twenty  years  from  that  time.  This  point  arose  in  a  case  in 
this  House,  tod  was  the  subject  of  a  question  put  to  the 
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Judges  during  the  last  session ;  I  mean  the  case  of  Farran 
Y.  Bere$ford.  (a)  In  that  case  the  judgment  was  of  the  year 
1810;  the  plaintiff  having  died,  his  representative  revived 
the  judgment  by  %e%re  facia9  in  1817,  and  the  Judges  gave 
their  opinion  that  this  judgment  on  neire  facia%  conferred  on 
the  plaintifGs  a  new  right  within  the  3  &  4  Will.  4,  c.  27, 
§  40 ;  and  although  the  case  was  disposed  of  upon  a  question 
of  defect  in  pleading,  the  noble  and  learned  Lords  who  at- 
tended the  hearing  of  that  cause  concurred  in  the  opinion 
of  the  Judges :  the  Lord  Chancellor  said,  ^^  I  agree  with  her 
Majesty's  Judges  in  thinking  that  in  this  case  a  new  right 
was  acquired  by  the  judgment  on  %eire  faeioB  in  1817." 

I  entirely  concur  in  the  opinions  expressed  in  that  case, 
and  think  that  they  ought  to  decide  the  present.  I  there- 
fore move  your  Lordships  that  the  decree  be  afiSrmed,  with 
costs. 

Mr.  Stephens,  the  agent  for  the  appellant,  submitted,  that 
as  the  respondent  had  declined  the  appellant's  offer  to 
allow  this  case  to  be  decided  by  that  •  of  Farran  v.    *  718 
Bererford,  and  had  compelled  him  to  put  in  his  an- 
swer and  go  on  with  the  proceedings,  she  ought  not  to  have 
costs. 

Lord  Cottenham.  —  The  question  between  the  parties  may 
be,  whether  they  agreed  to  be  bound  by  the  decision  in  Farran 
y.  Bererford  or  not ;  but  whether  they  agreed  to  it  or  not, 
Farran  v.  Bererfard  having  been  decided,  and  the  very  same 
question  arising  in  both  cases,  this  House  of  course  would 
pronounce  the  same  judgment  in  both ;  it  is  quite  immaterial, 
therefore,  whether  they  agreed  to  be  bound  by  the  decision 
in  Farran  v.  Bere^ord  or  not.  The  effect  of  the  judgment 
is  to  affirm  the  decree  below,  which  is  in  conformity  with  the 
decision  in  this  House  in  Farran  v.  Beresford. 

[It  was  ordered  and  adjudged  that  both  the  appeals  be 
dismissed,  and  that  the  order  and  decree  therein  respectively 


(a)  Ante^  Vol.  X.,  p.  819. 
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complained  of  be  affirmed ;  and  also  that  the  appellant  do 
pay  to  the  respondent,  Maiy  Gleeson,  her  costs  in  both 
appeals.] 
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1842. 

Elizabeth  Metford  Charter  ((i)  and  Thomas  )  m      „    . 
Patton \Appellant,. 

Sm  John  Treyeltan,  Bart.,  and  Others    •    •     Bespmdents. 

Fraud.    Solicitor  and  Client.    Purchase*    Lapae  of  Time, 

Arbitration. 

A.  was  the  solicitor  and  land  agent  of  B.,  who  was  desirous  of  selling  an 
estate,  and  in  a  letter  to  A.  expressed  his  readiness  to  sell  it  for  13,000 
guineas.  The  estate  consisted  of  two  portions,  and  a  land-valuer 
(whose  valuation  was  not  shown  to  have  been  communicated  by  A.  to 
B.)  put  upon  the  two  portions  separate  values  which,  added  together, 
exceeded  the  13,000  guineas.  A.  sold  part  of  the  estate  to  C.  for  a 
sum  exceeding  the  valuer's  estimate  of  that  portion,  and  then  pur- 
chased the  other  portion  for  a  sum  much  less  than  that  stated  in  the 
estimate,  but  wMch,  added  to  C.'s  purchase-money,  just  made  up 
13,000  guineas.  A.  pretended  that  the  latter  purchase  was  made  by 
one  of  his  relatives,  and  the  conveyance  from  B.  was  executed  to  th^ 
relative,  but  immediately  afterwards  a  conveyance  was  executed  from 
the  relative  to  A. ,  and  in  that  conveyance  was  a  recital  that  the  pur- 
chase-money was  furnished  by  A.  These  facts  were  not  discovered  till 
thirty-seven  years  afterwards,  and  then  B.  filed  his  bill  against  the 
representatives  of  A.  (who  had  died  seventeen  yean  before),  to  set 
aside  the  latter  conveyances,  and  to  have  an  account. 

Held,  that  the  circumstances  of  the  transaction  were  of  a  fraudulent 
nature,^  and  therefore  furnished  an  answer  to  the  objection  arising 


(a)  This  appellant  died  after  the  appeal  was  argued;  it  was  revived  in 
the  name  of  William  Metford,  her  executor. 

^  See  2  Sugden  V.  &  F.  (8th  Am.  ed.)  680,  and  cases  in  note  (y). 
As  to  purchases  made  by  parties  acting  in  a  fiduciary  capad^  indirectly 
through  third  persons,  see  Davoue  v.  Fanning,  2  John.  Ch.  252  ;  Pftul  v. 
Squibb,  12  Fenn.  St.  296  ;  Woodruff  v.  Cook,  2  Edw.  Ch.  259  ;  Hawley 
V.  Cramer,  4  Cowen,  717 ;  Buckles  v.  Lafferty,  2  Rob.  294,  SCO;  Hunt 
V.  Bass,  2  Dev.  £q.  292;  Dobson  v.  Bacey,  8  Sandf.  Ch.  60. 
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upon  the  length  of  time  during  whioh  the  transaction  had  remained 
nnimpeached.' 
Held,  also,  that  the  bill  was  sustainable,  though  disputes  which  had 
arisen  between  A.  and  B.,  as  to  their  mutual  accounts,  had  been  re- 
ferred in  A.'s  lifetime  to  a  barrister,  -^ho  was  empowered  to  inquire 
into  all  matters  of  difference  between  them  ;  and  who,  after  award- 
ing the  payment  of  a  oertaLn  sum  by  A.  to  B.,  had  directed  the 
execution  of  mutual  releases  of  all  matters  in  difference ;  and  such 
releases  had  been  executed.' 

Practice;  BiU  of  Review. 

A  petition  for  a  bill  of  review  was  presented,  on  the  ground  of  a  dis- 
coTery  made  (soon  after  the  decree  in  the  cause)  that  some  copies 
of  papers  therein  put  in  cTidenoe  were  not  in  conformity  with  the 
originals. 

Heldy  that  as  these  papers  could  not  of  themselves  have  led  to  a  different 
result,  the  petition  for  leave  to  file  a  bill  of  review  had  been  rightly 
dismissed. 

April  14,  21,  22,  25,  26,  28,  29;  May  5, 80;  June  2,  1842.    September  5, 

1844. 

This  was   a   suit   to    set   aside    a    conveyance   of   the 
manor  of  Seaton,  and  other  property  at  Seaton,  in 
the  *  county  of  Devon,  which  had,  in  the  year  1788,    •  715 
been  obtained  from  the  late  Sir  John  Trevelyan,  baro- 
net, the  father  of  the  respondent,  by  his  steward,  the  late 
Mr.  Thomas  Charter,  under  whom  the  appellants  claim. 

The  late  Sir  John  Trevelyan  was,  in  the  year  1770,  pos- 
sessed of  very  considerable  estates  in  the  counties  of  Devon 
and  Somerset,  and  among  others  of  the  said  esti^te  at  Seaton, 
in  the  former  county ;  which  estate  consisted  of  the  manor 
or  lordship  of  Seaton,  with  a  sea-beach  and  other  manorial 
rights  belonging  to  the  manor ;  of  a  manor-house  and  de- 

'  In  cases  of  concealed  fraud,  the  right  to  relief  is  deemed  to  first 
accrue  at  the  time  when  the  fraud  shiUl,  or  with  reasonable  diligence 
might,  have  been  known  or  discovered.  2  Story  Eq.  Jur.  §§  1521 ,  1521  a  ; 
Fhalen  v,  Clark,  19  Conn.  421 ;  Blair  v.  Bromley,  5  Hare,  559  ;  s.  c.  16 
L.  J.  Ch.  108;  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  644,  645  and  casescited in 
notes ;  Dodge  v.  Essex  Ins.  Co.,  12  Gray,  65,  71 ;  1  Sugden  Y.  &  P. 
(8th  Am.  ed.)  254  and  note  (f)  ;  Doggett  v.  Emerson,  3  Story,  700; 
Gould  V.  Gould,  8  Story,  516;  McClure  v.  Ashby,  7  Rich.  Eq.  480. 

*  See  De  Montmorency  v.  Devereux,  7  CI.  &  Fin.  188,  note  (1)  and 
cases  cited ;  post^  740  and  cases  dted  in  note  (2). 
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mesne  lands,  and  of  a  great  number  of  dwelling-houses,  lands, 
and  hereditaments,  which  were  let  on  leases  for  lives  of  yari- 
ous  ages,  on  small  conventionary  or  chief  rents. 

Mr.  Thomas  Charter,  who  was  an  attorney  residing  and 
practising  at  Bishop's  Lydeard,  in  the  county  of  Somerset, 
was  the  steward  and  receiver  of  rents  for  those  estates  ;  and 
Sir  John  Trevelyan,  who  resided  principally  in  London,  left 
to  him  the  whole  management  of  them.  Thomas  Charter 
was  also  employed  by  Sir  John  Trevelyan  as  his  solicitor  and 
confidential  agent  in  many  other  matters  during  the  same 
period ;  and  he  had,  by  these  means,  prior  to  the  year  1785, 
become  possessed  of  the  trust  and  confidence  of  Sir  John 
Trevelyan  to  a  very  great  degree. 

In  1785,  Sir  John  Trevelyan  became  desirous  of  selling  the 
Seaton  estate  ;  and  with  his  approbation  Thomas  Charter  em* 
ployed  Mr.  Samuel  Eingdon,  of  Milverton,  in  the  county  of 
Somerset,  a  land-surveyor  and  valuer  of  great  experience,  to 
make  a  valuation  of  all  the  portions  of  that  estate.  Mr.  King- 
don  accordingly  surveyed  them,  and  made  a  written 
•716  valuation  •thereof,  which  he  delivered  to  Thomas 
Charter,  as  the  agent  of  Sir  John  Trevelyan.  The 
valuation,  which  was  entitled  ^^  An  estimate  of  the  value  of 
the  manor  of  Seaton,  in  the  county  of  Devon,  the  property 
of  Sir  John  Trevelyan,  baronet,"  contained,  first,  a  valuation 
of  the  demesnes ;  secondly,  a  valuation  of  the  lands  out  on 
lease,  therein  described  as  leaseholds ;  and  it  gave  the  gross 
yearly  value^  the  particulars  of  all  the  outgoings,  the  clear 
yearly  value  and  the  value  in  fee  to  sell,  so  as  to  give  to  the 
purchaser  8^  per  cent  on  his  money.  The  demesne  lands 
were  put  down  at  a  sum  of  13,1842.,  and  the  reversions  were 
estimated  at  47902. 13«. ;  but  Mr.  Eingdon  added  that  if  the 
houses  were  sold  to  the  lessees  separately,  they  might  fetch 
considerably  more  than  the  sum  he  had  put  upon  them. 

The  valuation  did  not  include  the  manor-house  and  gar- 
den, the  sea-beach,  and  other  manorial  rights  belonging  to 
the  manor. 

In  the  course  of  the  years  1786  and  1787,  Thomas  Charter 
sold  for  Sir  John  Trevelyan  the  reversions  of  several  lands 
and  tenements  at  Seaton,  part  of  the  lands  held  on  leases  for 
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lives  included  in  the  valuation.  They  were  sold  to  different 
persons  for  various  sums,  amounting  together  to  12842.  The 
value  put  upon  these  reversions  by  the  valuation,  so  as  to 
give  the  purchaser  ^  per  cent,  was  12652. 12«.  The  sums 
produced  by  these  sales  appeared  by  an  account  in  the  hand- 
writing of  Thomas  Charter. 

In  the  year  1787,  Thomas  Charter,  on  behalf  of  Sir  John 
Trevelyan,  entered  into  a  treaty  first  with  Sir  John  Pole,  and 
afterwards  with  a  Mr.  Maurice  Lloyd,  for  the  sale  of  the 
Seaton  property,  for  the  sum  of  18,6502.  Neither  of 
these  gentlemen  became  the  purchaser ;  *  and  on  the  *  717 
15th  of  April,  1788,  Sir  J.  Trevelyan  wrote  to  Thomas 
Charter  that  he  should  have  no  objection  to  receive  18,000 
guineas  for  Seaton  at  any  time,  and  the  sooner  the  better,  as 
he  knew  how  to  apply  the  money. 

In  May,  1788,  after  the  treaty  with  Maurice  Lloyd  had 
been  put  an  end  to,  Thomas  Charter,  on  behalf  of  Sir  John 
Trevelyan,  agreed  with  the  trustees  of  Sir  Thomas  Acland, 
baronet,  to  sell  to  them  the  whole  of  the  demesne  lands  of 
the  manor  of  Seaton  then  remaining  unsold,  for  the  sum  of 
12,5002.  This  agreement  was  afterwards  varied  by  reserving 
out  of  the  demesne  lands  IB^  acres,  herein  after  called  the 
excepted  demesnes ;  and  for  the  purpose  of  fixing  the  deduc- 
tion which  was  to  be  made  from  the  said  purchase-money,  in 
respect  of  the  excepted  demesneer,  Mr.  Eangdon  was  employed 
to  put  a  value  upon  the  latter.  Mr.  Eangdon  accordingly 
made  that  valuation,  and  fixed  the  sum  of  4252.  14^.  as  the 
value  in  fee,  so  as  to  give  the  purchaser  8}  per  cent  for  his 
purchase-money.  Thomas  Charter  made  alterations  in  this 
valuation  which  increased  the  value  to  4762.  5$.  That  sum, 
as  the  value  of  the  excepted  demesnes,  was  accordingly  de- 
ducted from  the  purchase-money  agreed  to  be  paid  by  Sir 
Thomas  Acland's  trustees,  and  their  purchase-money  was 
thereby  reduced  to  the  sum  of  12,0282.  15«.s  and  the  sale 
to  them  was  concluded  at  that  price,  and  was  carried  into 
effect  by  deeds  of  conveyance  dated  the  24th  and  25th  March, 
1788. 

The  whole  of  this  treaty  with  the  said  trustees  was  carried 
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on  and  settled  by  Thomas  Charter  without  the  intervention 
of  Sir  John  Trevelyan. 
After  the  sale  to  Sir  Thomas  Acland's  trustees,  Thomas 
Charter  reported  to  Sir  J*  Trevelyan  that  he  had 

*  718   also  sold  to  a  Mr.  James  Charter,  of  Exeter  *  (who 

was  a  cousin  of  Thomas  Charter),  all  the  remaining 
reversions  at  Seaton  belonging  to  Sir  John  Trevelyan,  for  a 
sum  which,  with  the  money  to  be  paid  by  Sir  Thomas 
Acland's  trustees  for  the  property  purchased  by  them,  would 
make  up  18,6502.,  the  price  which  had  been  previously  offered 
by  Mr.  Lloyd  ;  and  Sir  John  Trevelyan  executed  indentures 
dated  the  Ist  and  2d  May,  1788,  being  a  conveyance  to  James 
Charter  of  the  property  said  to  be  purchased  by  him  (and  to 
set  aside  which  was  the  principal  object  of  the  suit).  These 
deeds  were  prepared  by  Thomas  Charter,  and  he  was  one  of 
the  attesting  witnesses  to  them. 

Indentures  of  lease  and  release,  dated  1st  and  2d  June, 
1788,  and  made  between  James  Charter  of  the  one  part  and 
Thomas  Charter  of  the  other  part,  were  executed  by  James 
Charter ;  and  by  the  latter  deed,  after  reciting  the  convey- 
ance to  James  Charter  by  the  said  deeds  of  the  1st  and  2d 
May,  1788,  and  reciting  that  the  purchase-money  or  con- 
sideration mentioned  in  such  deeds  was  the  proper  money  of 
Thomas  Charter,  and  that  the  name  of  James  Charter  was 
made  use  of  in  the  said  conveyance  upon  trust  only  for 
Thomas  Charter,  his  heirs  and  assigns,  and  that  Thomas 
Charter  had  requested  James  Charter  to  convey  the  said 
manor  or  lordship,  hereditaments,  and  premises  to  him, 
Thomas  Charter,  his  heirs  and  assigns,  he,  James  Charter, 
for  the  nominal  consideration  of  5«.,  conveyed  and  assured 
unto  and  to  the  use  of  Thomas  Charter,  his  heirs  and  assigns, 
all  the  premises  comprised  in  the  indenture  of  the  2d  May, 
1788,  and  thereby  conveyed  and  assured  by  the  said  Sir  John 
Trevelyan  to  him  the  said  James  Charter,  with  their  appnr> 
tenances. 

This  conveyance  from  James  Charter  to  Thomas  Charter 
was  wholly  concealed  from  Sir  John  Trevelyan;  as 

*  719   *  was  the  fact  that  Thomas  Charter,  and  not  James 

Charter,  had  been  the  real  purchaser  of  the  property. 
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Thomas  Charter  ceased  to  act  as  the  solicitor  and  steward 
of  Sir  John  Trevelyan  in  the  year  1806 ;  and  disputes  arose 
between  them,  which  were  finally  referred  to  arbitration. 
In  the  course  of  the  proceedings  under  the  reference,  in 
which  the  arbitrator  was  to  arbitrate  on  all  *^  actions,  causes 
of  action,  suits,  controTcrsies,  claims,  and  demands  "  between 
the  parties,  certain  queries  to  be  put  to  Thomas  Charter,  pre- 
pared by  Mr.  Boucher,  who  acted  as  solicitor  to  Sir  John 
Trevelyan,  were  used.  Among  them  was  the  following; 
^^  What  were  the  last  reversions  of  the  leaseholds  in  Seaton 
sold  for ;  and  to  whom  was  the  purchase-money  paid  ?  " 

Thomas  Charter  gave  the  following  answer  in  writing: 
*^  The  last  reversions  were  sold  and  conveyed  to  Mr.  Char- 
ter of  Exeter,  for  16262.  5«. ;  and  went  in  discharge  of  1668^ 
15«.,  principal  and  interest,  on  mortgage  of  Middleton  to 
Harding  &  Glubb,  as  executors  of  Mr.  Rogers  of  Pilton." 

Mr.  Boucher  having,  in  the  course  of  the  reference,  writ- 
ten a  letter  to  Thomas  Charter,  in  which  he  required  him  to 
produce  before  the  arbitrator,  among  other  documents,  ^^  all 
the  rentals  and  last  surveys,  and  likewise  the  contract  for 
Seaton,''  Thomas  Charter,  at  a  meeting  before  the  arbitrator, 
which  was  held  at  Wells  on  or  about  the  20th  January,  1808, 
produced  the  contract  with  Mr.  Lloyd,  mentioned  in  the  pre- 
vious part  of  this  statement,  altered  in  its  date  to  18th 
March,  1788,  and  altered  so  as^to  be  a  contract  with  James 
Charter  of  Exeter,  for  the  sale  to  him,  James  Charter,  of  the 
manor  of  Seaton,  and  all  the  lands  within  it  not  sold 
and  conveyed  to  other  persons,  and  *  purporting  to  *  720 
have  been  signed  by  James  Charter,  and  with  the 
following  indorsement  upon  it,  in  the  handwriting  of  Thomas 
Charter :  — 

**  Contract  for  Seaton,  drawn  for  Mr.  Lloyd,  of  Dillington ; 
consideration  money,  18,6502. 

^^  Mr.  Lloyd  refused  to  sign  the  contract,  without  Sir  John 
Trevelyan  would  first  allow  him  462.  14«.  out  of  the  pur- 
chase^money  above  mentioned,  for  the  reversion  of  a  field 
called  Foxhole,  which  was  included  in  Mr.  Kingdon's  esti- 
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mate,  but  had  been  sold  afterwards  and  not  struck  out,  and 
therefore  Sir  John  agreed  to  allow  it ;  but  after  that,  Mr. 
Lloyd  required  a  further  reduction  of  200/.  for  the  repairs 
of  the  seabank,  which  Sir  John  refusing  to  make,  the  treatj 
broke  off,  and  Sir  John  afterwards  received  the  full  purchase- 
money  of  18,6502.  for  it,  without  the  deduction  of  the  46L 
148.,  as  under : 

''  Of  Sir  Thomas  Acland's  trustees     .    .     jei2,023  15    0 
Of  Mr.  Charter 1,626    5    0 


jei8,650    0    0 


**  Sir  Thomas  Acland's  money  was  paid  by  a  draft  on 
Hoares,  and  Mr.  Charter's  money  to  Child,  and  went  to  the 
discharge  of  16682.  158.,  principal  and  interest,  due  on  the 
mortgage  of  Middleton  to  Harding  &  Glubb,  executors  of 
Mr.  Rogers." 

Thcmias  Charter  also,  on  the  occasion  of  the  reference, 
delivered  to  Mr.  Boucher,  some  time  in  the  year  1808,  an 
account,  which  was  wholly  in  the  handwriting  of  Thomas 
Charter,  entitled  '^  A  particular  of  the  estates  belonging  to 
Sir  John  Trevelyan,  baronet,  in  Devon  and  Cornwall,  sold 
in  the  years  1785  and  1786 ;  with  an  account  of  the 
*  721  purchase-money  *  for  each  estate,  and  how  applied." 
Among  the  items  on  the  debtor  side  of  this  account, 
are  the  following :  ^'  Manor  of  Seaton,  in  two  lots,  to  dif- 
ferent people:  Lands  in  demesne,  12,0282.  158.;  reversions 
of  tenements  out  on  lease,  16262.  58.'' 

And  on  the  other  side  of  this  account,  among  other  items, 
is  the  following :  ^*  Mr.  Charter  also  received  the  purchase- 
money  for  the  last  reversions  of  Seaton,  towards  discharging 
the  principal  and  interest  moneys  due  on  the  mortgage  of 
Middleton,  for  which  it  was  applied,  16262.  58." 

The  only  question  discussed  before  the  arbitrator  was  the 
amount  of  the  balance  due  upon  the  accounts  between  the 
parties ;  and  by  his  award  he  directed  the  sum  of  11472.  98. 
to  be  paid  by  Thomas  Charter  to  Sir  John  Trevelyan,  and 
mutual  releases  to  be  executed  ^^  of  all  actions,  causes  of 
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action,  controversies,  claims,  and  demands  "  between  them. 
Releases  were  accordingly  executed  in  the  manner  directed 
by  the  award. 

Thomas  Charter  died  in  1810.  Thomas  Malet  Charter,  his 
executor,  and  also  his  heir-at-law,  upon  his  death  took  posses- 
sion of  all  his  real  estate. 

In  1814,  and  again  in  1824,  T.  Malet  Charter  was  called 
upon  by  Sir  J.  Trevelyan  to  deliver  up  some  old  papers ;  but 
no  further  communication  took  place  between  them  till  the 
8d  of  December,  1825,  when  Mr.  Nicholas  Broadmead,  the 
solicitor  of  Thomas  Malet  Charter,  sent  to  Mr.  White, ' 
the  solicitor  of  Sir  John  Trevelyan,  the  following  letter :  — 

^^  Dear  Sir,  —  The  manor  of  Seaton  and  certain  lands  in 
that  parish  formerly  belonged  to  Sir  John  Trevelyan,  who 
sold  them  to  Sir  Thomas  Acland,  of  whom  they  were  pur- 
chased by  the  late  Mr.  Charter :  Mr.  Charter,  of  Lynch- 
field,  his  son,  has  commissioned  *  me  to  apply  to  you  *  722 
for  an  attested  copy  of  a  surrender,  which  by  his 
father's  books  appears  to  have  been  made  by  Sir  John's 
mother  to  him,  in  the  year  1784,  of  the  above  property. 
Mr.  Charter  has  attested  copies  of  the  other  title-deeds,  and 
wishes  particularly  to  have  one  of  this ;  and  expedition  being 
an  object,  you  will  confer  an  obligation  both  on  him  and  my- 
self by  doing  it  immediately,  and  your  fees  for  a  journey  to 
Nettlecombe,  if  necessary,  and  the  attested  copy,  will  be  paid 
with  pleasure." 

The  statement  in  this  letter,  that  Sir  John  Trevelyan  had 
sold  the  manor  and  other  lands  in  Seaton  to  Sir  Thomas 
Acland,  of  whom  they  were  purchased  by  the  late  Mr.  Char- 
ter, being  contrary  to  the  representations  which  had  alwajrs 
been  made  by  Thomas  Charter  to  Sir  John  Trevelyan,  that 
this  property  had  been  sold  to  Mr.  James  Charter,  of  Exeter, 
led  to  an  investigation  of  the  matter  by  the  solicitor  of  Sir 
John  Trevelyan,  the  result  of  which  was,  that  Sir  John  was 
satisfied  that  a  fraud  bad  been  practised  on  him  by  Thomas 
Charter  in  the  sale  of  the  property. 

On  the  4th  of  July,  1827,  Sir  John  Trevelyan  filed  his 
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pfigiBal  bill  in  Chanceiy  against  Thomas  Malet  Charter, 
praying  that  he,  T.  M.  Charter,  m^ht  be  decreed  to  deliver 
up  to  Sir  J.  Trevelyan  all  title-deeds,  &c.,  relating  to  the 
estates  of  Sir  J.  Trevelyan,  and  then  in  the  custody  of  T.  M. 
Charter,  or  of  any  other  person,  for  his  use ;  and  that  it 
might  be  declared,  that  under  the  circumstances  therein  men- 
tioned, the  sale  of  the  said  premises  at  Seaton  was  fraudulent, 
that  T.  M.  Charter  might  be  ordered  to  reconvey  the  same  to 
Sir  J.  Trevelyan,  and  to  account  for  the  rents  and  profits 

thereof  since  the  sale  of  the  same. 
•  728       •In  April,  1828,  Sir  John  Trevelyan  (before  T-  M. 
Charter  had  put  in  his  answer)  died,  having  made  his 
will,  whereby  he  made  the  respondent,  who  was  his  heir-at- 
law,  his  residuary  devisee  and  his  executor. 

In  June,  1828,  the  respondent  filed  his  bill  of  revivor 
against  T.  M.  Charter :  and  on  the  16th  of  September,  1881, 
T.  M.  Charter  put  in  lus  answer ;  but  other  circumstances 
having  in  the  mean  time  and  by  the  answer  been  discovered 
by  the  respondent,  he  filed  an  amended  and  supplemental  bill 
on  the  4th  of  May,  1832,  introducing  the  necessary  allega- 
tions and  charges,  but  concluding  with  the  same  prayer  as  in 
the  original  biU. 

On  the  8d  of  November,  1882,  T.  M.  Charter  filed  his 
answer  to  the  amended  and  supplemental  bill. 

The  cause  came  on  for  hearing  before  Sir  C.  C.  Pspyb, 
Master  of  the  Bolls,  on  the  27th,  28th,  and  29th  days  of  Jan- 
uary, 1835.  On  the  2d  of  June,  1885,  (a)  his  Honor  pro- 
nounced a  decree  in  conformity  with  the  prayer  of  the  bill. 

On  the  4th  of  January,  1836,  T.  M.  Charter  died  ;  and  the 
directions  of  the  decree  not  having  been  complied  with,  the 
respondent  filed  his  bill  of  revivor  against  the  representatives 
of  T.  M.  Charter,  and  on  the  18th  of  July,  1887,  the  Master 
of  the  Rolls  made  a  decree  directing  the  former  decree  to  be 
carried  into  effect. 

On  the  19th  of  December,  1889,  the  appellants  presented 
a  petition  for  leave  to  file  a  bill  of  review,  alleging  the  dis- 
covery of  various  matters  which  showed  that  the  original 

(a)  Law  Jottmal,  vol.  4,  New  Ser.,  Chanoeiy,  p.  209. 
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decree  was  made  in  mistake  of  the  real  facts  of  the  case ; 
and,  among  other  things,  alleging  that  the  answer  of 
Thomas  Charter  to  one  *  of  the  queries  put  by  Mr.  *  724 
Boucher  was  not  that  ^*  the  last  reversions  were  sold 
and  conveyed  to  Mr.  Charter,  of  Exeter,"  but  that  *^  the  last 
reversions  were  sold  to  Mr.  Charter,"  and  that  the  other 
words  had  been  by  some  error  introduced  into  the  copy, 
which  they  submitted  proved  that  Thomas  Charter  had  not 
untruly  represented  the  sale  to  have  taken  place  to  his  cousin 
James,  when  in  fact  it  took  place  to  himself.  The  petition 
came  on  to  be  heard  before  the  Master  of  the  Rolls  on  the 
21st  of  January,  1840,  when  his  Lordship  ordered  it  to  be 
dismissed  with  costs. 

The  present  appeal  is  against  the  decrees  made  in  the  orig^ 
inal  and  supplemental  and  revived  suits,  and  against  the 
order  made  on  the  petition  for  leave  to  file  a  bill  of  review. 

Sir  T.  Wilde  and  Mr.  SwatMon  (^Mr.  Golcbmid  was  with 
them),  for  the  appellants.  —  The  principles  of  equity  have 
not  been  observed  in  this  case.  Nothing  but  wilful  fraud  on 
the  part  of  Thomas  Charter  could  justify  the  Court  in  open- 
ing up  a  transaction  which  had  been  settled  so  long  ago  as 
1788;  nor  would  the  existence  of  fraud  be  sufBcient  for  such 
a  purpose,  if  the  party  seeking  to  set  aside  the  transaction 
had  the  means  of  knowing  the  nature  of  the  circumstances, 
and  had  delayed  for  an  unreasonable  time  to  act  upon 
that  knowledge.  Gregory  v.  Q-regory.  (a)  There  a  period  of 
eighteen  years  was  considered  a  bar  to  proceedings  of  this 
sort:  here  a  very  much  longer  period  has  elapsed.  For 
neariy  twenty  yeais  after  the  conveyance  of  the  premises, 
Mr.  Thomas  Charter  and  Sir  J.  Trevelyan  were  on  good 
terms ;  after  that  disputes  arose  between  them,  and 
all  their  dealings  with  each  *  other  were  submitted  to  *  726 
arbitration.  The  arbitrator  was  a  barrister,  —  a  very 
material  circumstance  in  the  case.  The  investigation  then 
gone  into  was  long  and  searching,  as  the  numerous  docu- 
ments  produced  and  the  stringent  nature  of  the  questions  put 

(a)  Coop.  201,  1  Jao.  681. 
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to  Thomas  Charter  amply  prove.  Nothing  was  then  alleged 
to  have  been  fraudulently  done,  and  all  that  was  charged 
related  to  matter  of  difference  of  accounts.  But  that  inves- 
tigation gave  the  opportunity  for  inquiring  into  every  thing ; 
and  after  such  an  opportunity  afforded  and  used,  when  the 
nature  of  the  purchases  and  sales  must  have  been  considered, 
the  transactions  between  these  parties  must  be  treated  as 
finally  closed.  Such,  at  least,  was  the  principle  adopted  in 
Auriol  V.  Smithy  (a)  which  declared  that  awards  under  the 
9  &  10  Will.  8  must  be  regulated  by  that  statute  ;  and  that 
with  respect  to  the  period  within  which  application  must  be 
made  to  set  them  aside,  —  a  case  even  of  fraud  did  not  con- 
stitute an  exception.  The  arbitration,  therefore,  was  a  bar 
to  the  right  of  the  party  to  proceed  with  his  bill  in  equity ; 
for  as  the  award  directed  mutual  releases  of  all  claims,  which 
releases  were  duly  executed,  this  bill  is  in  fact,  without  being 
so  in  form,  a  proceeding  to  set  aside  that  award  and  the 
releases  executed  under  it,  and  cannot,  upon  the  authority 
of  the  case  just  cited,  be  sustained  even  upon  a  ground  of 
fraud. 

But  there  was  no  proof  of  fraud  in  this  case.  The  estate 
was  sold  for  the  very  sum  for  which  Sir  J.  Trevelyan  had 
said,  in  his  letter  of  April,  1788,  that  he  should  be  glad  to 
sell  it.  He  did  not,  therefore,  receive  any  injury ;  he  got 
what  he  asked,  and  no  unfair  advantage  was  taken  of  him* 
Upon  the  purchase  thus  made  the  purchaser  entered 
*  726  into  possession,  and  remained  *  in  undisputed  posses- 
sion for  between  thirty-five  and  forty  years.  Now  the 
case  of  Cholmondeley  v.  Clinton  (6)  settled,  that  where  there 
has  been  an  adverse  possession,  not  accounted  for  by  some 
disability,  as  coverture  or  infancy,  for  twenty  years,  a  Court 
of  Equity  ought  not  to  interfere.  The  present  is  a  much 
stronger  case,  for  here  the  time  has  been  nearly  double  that 
which  is  there  put  as  the  limit ;  and  there  have  been  contests 
and  investigations  between  the  original  parties,  and  mutual 
releases  executed  by  them.  The  policy  of  the  Statutes  of 
Limitation  has  been  wholly  disregarded  in  this  case,  and  a 

(a)  Turn.  &  Rubs.  121-126.  (h)  1  Turn.  &  Boss.  107. 
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long  undisputed  possession  has  been  disturbed  after  the 
estate  has  passed  into  the  bands  of  the  grandson  of  the  first 
purchaser.  This  is  the  greater  hardship,  because  it  is  highly 
probable  that  had  the  transaction  been  questioned,  even  after 
the  lapse  of  twenty  years,  whUe  the  original  parties  were 
alive,  that  which  may  now  appear  to  require  some  explana- 
tion could  have  been  fully  explained.  That  principle  was 
stated  even  in  Randall  y.  JErrington^  (a)  though  there  the 
purchase  was  set  aside ;  and  it  was  distinctly  adopted  and 
acted  on  in  Champion  v.  Righy^  (6)  where,  after  a  delay  of 
eighteen  years  had  taken  place,  a  bill  filed  by  the  client 
against  his  solicitor,  to  avoid  a  purchase  made  by  the  latter, 
was  dismissed.  In  Chegary  v.  Qregorg  (<?)  a  bill  filed,  after 
the  lapse  of  eighteen  years,  to  set  aside  a  purchase  made  by 
a  trustee  for  the  benefit  of  himself  and  children,  was  dis- 
missed on  the  ground  of  length  of  time  alone.  And  in 
Blennerhasset  v.  Dag  (d)  it  was  held  that  if  the  facts  were 
within  the  knowledge  of  the  party,  and  he  lay  by  for 
twenty-five  years,  he  *  could  not  then  go  to  equity  •727 
for  relief.  Aylward  v.  Kearney^  («)  which  was  relied 
on  in  the  Court  below,  is  distinguishable ;  for  there  a  personal 
disability  existed,  the  party  being  of  weak  understanding. 

The  authorities,  therefore,  show  that  nothing  but  a  case  of 
gross  fraud  or  personal  disability  can  excuse  a  long  delay. 
Oross  fraud  did  not  exist  here ;  Sir  J.  Trevelyan  got  the  sum 
which  he  himself  put  upon  the  estate,  and  his  solicitor  was 
entitled  to  sell  it  at  that  price.  If  the  sale,  at  that  price,  had 
been  made  to  any  other  person,  there  would  not  have  been 
even  a  pretence  for  questioning  the  transaction.  There  is 
nothing  beyond  a  mere  pretence  here,  —  a  pretence  founded 
on  a  rule  of  equity  the  authority  of  which  is  not  disputed,  but 
which  is  not  applicable  to  the  circumstances  of  this  case. 
The  bill  ought  to  have  been  dismissed ;  and  the  decree  which 
sustained  it  is  erroneous,  and  ought  to  be  reversed. 

Then  as  to  the  petition  for  leave  to  file  a  bill  of  review :  it 

(a)  10  Ves.  423. 

(6)  1  Ross.  &  My.  539;  Tamlyn,  421. 

(c)  Coop.  201;  affirmed  1  Jac.  681.  (d)  2  BaU  &  B.  104. 

le)  2  BaU  &  B.  463. 
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is  clear  that  the  original  deoision  in  the  Court  below  was 
founded  in  error  of  fact.  The  answer  to  the  query  put  by 
Mr.  Boucher  to  Thomas  Charter  was  taken  as  decisive,  be- 
cause by  that  answer  Thomas  Charter  appeared  to  have  rep- 
resented, at  the  time  of  the  arbitration,  that  the  purchase  had 
been  made  by  James  Charter ;  so  that  the  defence  set  up  to 
the  bill,  that  the  purchase  had  all  along  been  known  as 
Thomas  Charter's,  and  that  he  had  dealt  with  the  property 
as  his  own,  rebuilding  the  mansion-house  and  receiving  as  his 
visitors  members  of  the  Trevelyan  family,  was  supposed  to 
be  rebutted  by  his  own  written  statement.    But  the  newly 

discovered  evidence  showed  that  that  written  state- 
*  728   ment  had  been  *  wrongly  copied,  or  words  afterwards 

inserted  in  it  which  were  not  put  there  by  Thomas 
Charter.  The  foundation  of  the  decision  against  him  was 
therefore  destroyed ;  the  fact  on  which  he  was  sought  to  be 
charged  was  at  an  end,  and  he  was  entitled  to  a  bill  of  re- 
view. On  both  points,  therefore,  the  appellants  are  entitled 
to  have  the  decrees  and  order  complained  of  reversed. 

The  Solicitor-  Qeneral  and  Mr.  Pemberton^  for  the  respon* 
dent.  —  The  principles  applicable  to  a  case  of  this  kind  are 
well  settled  by  many  authorities.  An  attorney  or  agent  may 
contract  with  his  client,  but  he  must  do  so  subject  to  die 
burden  of  proving  that,  in  entering  into  the  contract,  he  did 
not  take  advantage  of  his  situation  to  benefit  himself  at  the 
expense  of  his  client.  Randall  v.  ErringUm^  (a)  Montesqieu  v, 
Sandys,  (b)  Medlicotty.  0' Donnelly  (c)  Bulkleyy.Wilfordy(d) 
and  Carter  v.  Palmer,  (e)  That  was  not  shown  here ;  it  could 
not  be  shown ;  for  the  fftcts  distinctly  proved  that  Thomas 
Charter  had  taken  advantage  of  his  situation  to  benefit  him- 
self at  the  expense  of  his  dieut.  In  the  first  plaoe,  there 
was  no  distinct  proof  that  he  had  made  Sir  J.  Trevelyan 
acquainted  with  the  valuation  put  upon  the  property  by  Mr. 
Kingdon.    The  letter  which  expressed  the  readiness  of  Sir  J. 

(a)  10  Ves.  427.  (6)  18  Voa.  802. 

(c)  1  Ball  &  B.  156.  {d)  An^€,  YoL  IL,  p.  102. 

(e)  Ante,  YoL  YIII.,  p.  657  ;  aad  8«e  Hamiltoa  v.  Wright,  ante,  YoL 
IX.,  p.  111. 
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Trevelyan  to  sell  the  estate  for  1S,000  guineas,  was  written 
at  a  time  when  he  was  pressed  for  money,  when  he  found 
there  was  little  prospect  of  a  sale,  and  when  it  is  at  least 
doubtful  whether  he  knew  any  thing  whatever  of  the 
valuation.  *  But  it  is  not  beoause  a  client  so  expresses  *  729 
himself,  that  his  solicitor  is  entitled  to  turn  that  client's 
expressions  to  his  own  advantage ;  and  though  his  client's 
property  would  sell  for  more,  to  sell  it  only  for  the  sum 
named,  receiving  for  himself  the  benefit  of  the  difference^ 
Here  Sir  T.  Acland's  trustees  gave  more  for  the  part  they 
purchased  than  Mr.  Kingdon's  valuation  had  pu\  upon  it ; 
and  Thomas  Charter,  taking  advantage  of  that  circumstance, 
purchased  the  remainder  for  himself,  not  at  the  fair  and  proper 
price,  not  at  the  price  put  upon  it  in  the  valuation,  but  only 
at  such  a  sum  as,  with  the  trustees'  money,  would  make  up 
the  amount  for  which  Sir  J.  Trevelyan  had  said  that  he  would 
sell  the  whole  estate.  Was  not  this  fraudulently  taking 
advantage  of  his  situation,  to  benefit  himself  at  his  client's 
expense  ?  But  beyond  this,  it  is  clear  that  he  included, 
under  the  sale  of  the  reversions,  property  that  did  not  fairly 
come  under  that  denomination ;  and  thus  got  a  double  benefit 
to  himself  at  the  expense  of  his  client.  And  then,  again,  the 
sale  was  pretended  to  be  made  to  a  third  person,  when  he 
himself  was  the  real  purchaser.  To  cover  this  fraud,  double 
sets  of  deeds  were  prepared  by  Thomas  Charter ;  the  first 
from  Sir  J.  Trevelyan  to  J.  Charter ;  the  others  (in  which 
the  fraud  in  the  first  was  distinctly  avowed),  from  J.  Charter 
to  himself.  The  original  decree  was  fully  justified  by  the 
circumstances  of  the  case,  and  must  be  affirmed. 

Then  as  to  the  order  on  the  petition  for  a  bill  of  review  2 
it  is  said  that  the  query  put  by  Mr.  Boucher  was  found  to 
have  been  miscopied.  There  is  great  reason  to  doubt  whether 
allegation  could  have  been  sustained  by  proof;  but  sup« 
pose  it  could,  it  would  not  have  amounted  to  any  thing. 
The  fact  *  that  James  Charter  of  Exeter,  was  not  spe-  *  780 
cifically  described  in  that  one  answer,  as  the  pur- 
chaser, could  not  affect  the  case.  At  the  utmost  it  was  a 
mere  omission,  which  left  the  description  just  as  applicable 
to  James  as  it  did  to  Thomas  Charter.    But  there  was  the 

C  615  ]. 


*  780  CAS^  IN  THE  H0U8B  OF  LOBDS. 
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deed  of  conveyance,  about  which  there  could  be  no  doubt ; 
and  there  was  the  indorsement  on  the  draft,  also  free  from 
doubt,  in  which  James  Charter  was  specifically  described; 
and,  finally,  there  was  the  conveyance  from  J.  Charter  to 
Thomas  Charter,  which  recited  the  other  conveyance,  and 
contained  the  distinct  allegation  that  the  property  was  pur- 
chased for  Thomas  Charter,  and  with  his  money.  The  order 
dismissing  this  petition  was  perfectly  correct,  and  must  be 
sustained  ;  and  this  appeal  must  on  both  points  be  dismissed, 
and  with  costs. 

September  5. 

The  Lord  Chancellor.  —  My  Lords,  the  charge  in  this 
case  is,  that  Thomas  Charter,  being  employed  by  Sir  John 
Trevelyan  to  sell  his  estate  at  Seaton,  purchased  a  part  of  it 
on  his  own  account,  without  the  knowledge  of  his  employer, 
in  the  name  of  a  relation,  James  Charter,  of  Exeter;  and 
that  this  purchase  was  made  at  considerably  less  than  its  real 
value. 

The  property  consisted  of  demesne  lands  in  fee,  of  lease- 
holds for  lives,  of  a  manor-house,  of  certain  manorial  rights, 
and  of  a  piece  of  marsh  land  called  Axmouth  Marsh.  There 
was  some  difficulty  in  finding  a  purchaser.  An  offer  had  been 
made  by  Mr.  Lloyd,  and  an  agreement  prepared  by  Thomas 
Charter  for  the  sale  to  him  of  the  property  for  18,650Z.  This 
treaty,  which  seems  to  have  been  a  mere  speculation  on 
•  731  the  part  of  Lloyd,  was  afterwards  put  an  end  to.  *  The 
property  had  been  valued  by  Mr.  Kingdon,  a  surveyor, 
at  the  desire  of  Sir  John  Trevelyan.  The  demesne  lands 
were  estimated  by  him  at  18,184Z. ;  the  reversions  at  47902. ; 
total,  17,974Z.  In  this  valuation  the  interest  of  money  was 
taken  at  8^  per  cent.  It  does  not  seem  clear  that  the  valua- 
tion was  ever  seen  by  Sir  John  Trevelyan.  It  remained  with 
Mr.  Thomas  Charter,  and  was  produced  from  among  his 
papers  after  his  death.  Sir  John  Trevelyan  was  <juite  satis- 
fied to  part  with  the  property  for  the  sum  offered  by  Mr. 
Lloyd,  and  so  expressed  himself  in  a  letter  addressed  to  Mr. 
Charter.  An  agreement  was  made  by  Charter  with  James 
Charter  of  Exeter,  his  cousin,  in  pursuance  of  which  the 
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latter  signed  an  agreement  for  the  purchase  of  the  whole  of 
this  property  at  the  sum  offered  by  Mr.  Lloyd,  yIz.,  18,6502. 
It  was,  in  fact,  the  same  agreement  which  had  been  prepared 
for  Mr.  Lloyd,  with  some  alterations  substituting  the  name  of 
James  Charter  for  that  of  Maurice  Lloyd. 

About  the  same  time  Charter  agreed  with  Sir  Thomas 
Acland's  trustees  for  the  sale  to  them  of  a  part  of  the 
property,  Yiz.,  the  demesne  lands,  for  the  sum  of  12,500Z. 
Some  small  parcels,  amounting  to  18i  acres,  were  afterwards, 
by  Thomas  Charter's  desire,  excepted  out  of  this  purchase. 
The  Yalue  of  these  excepted  demesnes  was  estimated  by  Mr. 
Eingdon  at  4252. 14«.,  which  was  afterwards  increased  by  Mr. 
Charter  to  4772.  This  sum  was  deducted  from  the  amount 
agreed  by  the  trustees  to  be  paid  for  their  purchase,  and  the 
corresponding  portion  of  the  demesnes  was  excepted  from 
the  couYcyance. 

The  whole  of  this  arrangement  with  the  trustees  was 
conducted  by  Mr.  Charter,  without  any  interference 
•  on  the  part  of  Sir  John  TrcYclyan,  who  appears  not  •  782 
to  ha  Ye  been  aware  that  any  negotiation  with  the  trus- 
tees was  depending.  CouYcyances  were  afterwards  executed 
to  the  trustees  and  to  James  Charter.  The  conYcyance  to 
James  ^Charter  was  generally  of  all  the  manor  of  Seaton, 
except  such  parts  as  had  already  been  sold  and  couYcyed  by 
Sir  John  TrcYclyan  to  different  persons.  In  the  following 
month,  the  property  so  couYcyed  to  James  Charter  was  by 
him  couYcyed  to  Thomas  Charter ;  the  deed  of  couYcyance 
stating  that  the  purchase-money  was  Thomas  Charter's,  and 
that  James  Charter  purchased  as  a  trustee  for  him. 

This,  then,  is  the  case  of  a  purchase,  on  his  own  account, 
by  an  agent  intrusted  to  sell ;  and  the  questions  to  be  con- 
sidered are,  whether  this  transaction  was  concealed  from  his 
principal?  Whether  the  purchase  was  made  at  an  under- 
Yalue  ?  And  lastly,  whether  the  time  that  has  elapsed  since 
this  transaction  took  place  is  a  bar  to  the  suit  ? 

Where  an  agent  employed  to  sell  becomes  himself  the  pur- 
chaser, he  must  show  that  this  was  with  the  knowledge  and 
consent  of  his  employer,  or  that  the  price  paid  was  the  full 
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value  of  the  property  so  purchased ;  and  this  must  be  shown 
with  the  utmost  clearness,  and  beyond  all  reasonable  doubt.^ 
As  to  the  first  requisite,  so  fiar  from  its  being  established  that 
the  purchase  was  made  by  Thomas  Charter  with  the  consent 
or  knowledge  of  Sir  John  Trevelyan,  the  evidence  tends 
strongly  the  other  way.  It  appears  by  the  correspondence, 
that  after  the  treaty  with  Lloyd  was  broken  off,  some  sug- 
gestion was  made  by  Thomas  Charter  as  to  the  selling  a  part 
or  the  whole  of  the  leaseholds,  so  as  to  make  up,  with  the 
sale  of  the  rest  of  the  property,  the  sum  which  was  to 
*  788  have  *  been  paid  by  Lloyd.  Charter  appears  to  have 
gone  to  Exeter  for  this  purpose.  Soon  afterwards  Sir 
John  Trevelyan,  in  answer  to  a  letter  from  his  agent,  stated 
that  he  had  no  objection  to  receive  the  13,000  guineas  for 
Seaton  at  any  time,  and  the  sooner  the  better ;  and  again,  in 
another  letter,  written  three  days  afterwards,  he  asks  whether 
Charter's  cousin  would  advance  any  money,  as  ^^  concerted," 
he  says,  ^^  between  you  and  myself."  These  letters  are  dated 
10th,  18th,  and  18th  of  April,  and  lead  to  the  inference  that 
James  Charter,  of  Exeter,  was  in  some  way  to  be  interested  in 
the  purchase  of  this  property,  and,  as  it  would  seem,  in  the 
purchase  of  the  leaseholds. 

About  the  same  time  a  treaty  was  going  on  between  the 
trustees  of  Sir  Thomas  Adand  and  Thomas  Charter,  for  the 
purchase  of  the  demesnes.  This  was  not  communicated  to 
Sir  J.  Trevelyan  till  it  was  completed,  or  upon  the  p<Hnt  of 
being  so.  He  discovered  it  by  accident,  and  complained  that 
it  had  been  concealed  from  him.  In  the  result,  Sir  Thomas 
Acland's  trustees  became  the  purchasers  of  the  demesne 
lands,  with  the  exception  of  the  small  portion  already  men- 
tioned, amounting  to  about  18^  acres,  at  the  price  of  12,023/. 
And  the  rest  of  the  property,  under  the  general  description 
of  ^^  all  that  manor  or  lordship  of  Seaton,  except  such  parts 
and  parcels  thereof,  in  possession  or  reversion,  which  have 
been  already  sold  and  conveyed  to  different  persons  by  Sir 
John  Trevelyan,"  was  conveyed  to  James  Charter,  tor  the 

>  See  Hdman  v.  Loynet,  4  De  6.,  M.  A  G.  270. 
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smn  of  1627Z.;  making  up,  with  the  12,023;.,  the  18,000 
guineas  for  which,  in  the  letter  of  the  15th  of  April,  Sir  John 
Treyelyan  said  he  was  willing  to  sell  the  property. 

Up  to  this  period  Sir  John  Trevelyan  had  no  reason  to 
suppose,  from  any  thing  that  appears  in  the  transaction, 
that  James  Charter  was  not  the  real  *  purchaser.    The    *  784 
whole  affair  had  been  entirely  conducted  by  Thomas 
Charter,  in  whom  he  appears  to  have  placed  entire  confidence. 

It  is  contended,  on  the  part  of  the  appellants,  that  Sir 
John  Trevelyan  must  have  known  that  Thomas  Charter  was 
the  purchaser,  from  the  circumstance  that  some  members 
of  his  family  had  visited  Seaton ;  that  Mrs.  Trevelyan  and 
her  husband  had  resided  for  some  time  in  the  manor-house, 
which  had  been  rebuilt  by  Thomas  Charter ;  that  Edward 
Trevelyan  had  sported  over  the  manor  with  Thomas  Charter's 
permission;  and  that  these  facts  must  have  come  to  the 
knowledge  of  Sir  John  Trevelyan.  But  I  think  no  safe  in- 
ference can  be  drawn  from  these  (^cumstances.  The  visits 
did  not  take  place,  as  I  collect  from  the  evidence,  till  several 
years  after  the  sale.  Sir  John  Trevelyan  lived  at  a  dis« 
tance ;  and  if  he  continued  to  take  any  interest  in  the  prop- 
erty, there  was  nothing  to  lead  him  to  suppose  that  Thomas 
Charter  might  not  have  been  acting  as  agent  for  James  Char- 
ter with  respect  to  it,  or  that  he  might  not  have  become  a 
purchaser  or  a  part  purchaser  of  it  from  him.  As  to  the 
court  of  the  manor  being  held  in  Thomas  Charter's  name,  it 
does  not  appear  that  this  was  known  to  Sir  John  Trevelyan. 

Another  circumstance  relied  upon  by  the  appellants  is  the 
arbitration  in  the  year  1808,  with  what  occurred  upon  that 
occasion ;  but  this  part  of  the  evidence  leads,  I  think,  to  the 
conclusion  that  James  Charter  was  still  represented  as  the 
purchaser.  In  one  of  the  documents  before  the.  arbitrators, 
Mr.  Charter  states  that  he  received  the  sum  of  1626Z.  5«.  8ci., 
the  purchase-money  of  the  last  reversions  at  Seaton,  towards 
discharging  the  principal  and  interest  due  on  a  mort- 
gage ;  for  which  purpose  it  was  applied.  In  *  another  *  785 
document,  produced  by  Thomas  Charter,  it  is  stated 
that  Sir  John  received  the  full  purchase-money  for  Seaton, 
13,650Z.,  as  under :  — 

[619] 


785  CASES  IN  THE  HOUSE  OF  LOBDS. 

''  Of  Sir  Thomas  Acland's  trustees  ....  £12,023  15 
Of  James  Charter 1,626    5 


£18,650    0 


>» 


The  third  document  purported  to  be  an  answer  to  certidn 
queries  put  to  Mr.  Charter,  on  the  part  of  Sir  John  Trevel- 
yan.  One  of  those  queries  was  in  these  words :  ^^  What 
were  the  last  reversions  in  Seaton  sold  for,  and  to  whom  was 
the  purchase-money  paid?"  The  answer  given  was,  that 
the  last  reversions  were  sold  and  conveyed  to  Mr.  Charter,  of 
Exeter,  for  1626Z.  5s.  It  was  objected  that  this  document, 
which  purported  to  be  a  copy  of  queries  and  answers,  was 
not  admissible  in  evidence ;  but  in  the  paper  of  admissions 
signed  by  the  solicitors,  it  was  agreed  to  admit,  on  the  part 
of  the  defendant,  that  this  document  had  been  produced  for 
Sir  John  Trevelyan  before  the  arbitrator  on  the  reference. 
It  does  not  appear  from  the  report  that  any  objection  was 
taken  before  the  Master  of  the  RoUs  to  this  evidence.  The 
document  was  produced  upon  the  arbitration,  and  it  must  of 
course  have  been  seen  on  that  occasion  by  Thomas  Charter. 
It  is  not  suggested  that  any  objection  was  made  by  him  as  to 
its  accuracy.  It  is  equivalent  t6  an  assertion,  in  Thomas 
Charter's  presence,  that  he  had  stated  James  Charter  to  be 
the  purchaser ;  and  as  such  it  is,  I  think,  admissible. 

The  circumstances  to  which  I  have  adverted  lead  me  to 
the  conclusion  that  at  the  time  of  the  reference,  viz.,  in 
the  year  1808,  Sir  John  Trevelyan  was  unacquainted 
*  786    *  with  the  fact  that  James  Charter  was  not  the  pur- 
chaser. 

On  the  motion  for  leave  to  file  a  bill  of  review,  a  document 
was  produced  in  the  handwriting  of  Thomas  Malet  Charter, 
who  was  clerk  to  his  father,  and  which  was  stated  to  contain 
the  original  answer  by  Thomas  Charter  to  the  queries  of  Mr. 
Boucher ;  and  from  the  handwriting  of  BoUcher  upon  it,  it  is 
clear  that  it  must  have  been  seen  by  him.  In  this  document 
Mr.  Charter's  name  is  interlined  by  Boucher,  as  the  purchaser. 
But  that  is  not,  I  tiiink,  inconsistent  with  Mr.  James  Char- 
ter being  the  person  meant,  and  with  his  having  accordingly 
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SO  described  him,  with  the  addition  of  ^'  Exeter/'  when  he 
made  out  the  paper  produced  before  the  arbitrator. 

Reference  was  made  to  certain  entries  in  Biyant's  Diary, 
for  the  purpose  of  repelling  the  inference  to  be  drawn  from 
this  evidence.  That  book  was  seen  and  inspected  by  Boucher, 
but  it  was  examined  for  a  particular  purpose ;  and  even  if 
the  entries  had  been  more  distinct  than  they  appear  to  be,  I 
cannot  assume  that  they  would  have  arrested  that  gentle* 
man's  attention. 

The  item  under  date  June,  1788,  in  the  list  of  claims  and 
demands,  if  it  stood  alone,  might  lead  to  the  inference  that 
Sir  John  Trevelyan  considered  Thomas  Charter  as  the  pur- 
chaser ;  but  it  is,  I  think,  without  any  strained  interpretation, 
reconcilable  with  the  evidence  relied  upon  by  the  appellants ; 
and  upon  this  part  of  the  case  the  balance  .of  evidence  is,  I 
think,  strongly  in  his  favour. 

The  next  question  relates  to  the  value.  The  reversions, 
together  with  the  13^  acres,  the  manor-house,  and  the 
manorial  rights,  were  included  in  the  portion  of  the 
estate  purchased  by  Thomas  Charter  for  1627Z.  *This  •737 
was  far  below  Mr.  Eingdon's  estimate.  The  estimate 
remained  in  the  possession  of  Thomas  Charter.  The  value 
of  the  whole  property  was  stated  by  Kingdon  to  be,  as  to  the 
demesnes,  18,184Z. ;  as  to  the  reversions,  47902.  The  18^ 
acres  demesne  excepted  from  the  purchase  by  the  trustees, 
were  valued  at  4762.  5s. ;  and  the  demesnes  sold  off  be- 
fore the  sale  to  the  trustees,  were  estimated  by  Kingdon 
at  4522. 10«.  The  manor-house  with  the  appurtenances  was 
included  in  the  valuation  of  the  demesnes,  and  is  estimated 
by  the  witnesses  at  4202.  These  three  sums  deducted  from 
18,1842.,  Eingdon's  valuation  of  the  demesnes,  leave  a  bal- 
ance of  11,8852.  5«.  for  the  demesnes  purchased  by  Sir 
Thomas  Acland's  trustees,  and  which  were  purchased  for 
12,0262.  15«.  The  demesnes  therefore  sold  for  something 
more  than  their  estimated  value. 

Then  as  to  the  reversions ;  they  were  valued  at  47902. 18«. 
A  part  had  been  sold ;  that  portion  was  sold  for  12842.,  —  a 
little  more  than  the  valuations.  The  residue  purchased  by 
Thomas  Charter,  in  his  cousin's  name,  would,  according  to 
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the  same  valuation,  be  worth  3506^  13«.  But  in  addition  to 
the  reversions,  there  were  the  IS^  acres  of  land,  valued  at 
4762.  5«. ;  and  the  manor-house  and  appurtenances,  valued  at 
4202. ;  making  altogether  896^  5«.,  which,  added  to  the  value 
of  the  unsold  reversions,  amounts  to  44022. 18«.  This  prop* 
erty  he  purchased  for  the  sum  of  16262.  69.,  being  not  much 
more  than  a  third  of  the  sum  at  which  it  had  been  valued  by 
Mr.  Kingdon,  —  an  undervalue  so  great  as  to  admit,  I  think, 
of  only  one  explanation ;  viz.,  that  finding  Sir  John  Trevelyaa 
was  willing  to  sell  the  whole  property  for  18,000  guineas,  and 
that  Sir  Thomas  Adand's  trustees  were  willing  to  pay 
*738  for  *  their  part  the  sum  of  12,0232.  15«.,  he  avaSed 
himself  of  the  opportunity  of  getting  the  residue  for 
the  sum  required  to  make  up  the  18,000  guineas,  without 
regard  to  the  actual  value,  thinking  that  Sir  John  Trevelyan 
would  be  satisfied  with  realizing  that  sum,  and  would  not 
inquire  into  the  details. 

An  attempt  was  made  to  show  that  the  sum  paid  was  the 
full  value.  But  for  this  purpose  the  interest  was  taken  at  five 
per  cent,  and  a  reduction  made  of  one-third  from  the  result  of 
the  calculation ;  and  in  this  way  the  value  of  the  reversions 
was  attempted  to  be  reduced  from  85062. 18».  to  between 
7002.  and  8002.  But  in  the  whole  of  this  transaction,  Thomas 
Charter  relied  upon  Kingdon's  judgment ;  he  consulted  King- 
don as  to  the  value  of  the  18j^  acres,  the  excepted  desmesnes. 
Eingdon  lived  in  that  part  of  the  county,  and  was  obviously 
well  acquainted  with  the  value  of  this  description  of  property, 
which  was  common  in  that  district ;  it  is  by  reference,  there- 
fore,  to  his  valuation  that  the  fraudulent  nature  of  the  trans- 
action must  be  decided.  It  is  to  be  observed  that  in  estimating 
the  value  of  the  property  purchased  at  44022. 189.  nothing  has 
been  taken  for  the  value  of  the  manorial  rights. 

To  the  claim  as  to  Axmouth  Marsh,  no  satis&ctory  Answer 
has  been  given.  It  seems  to  have  been  retained  as  a  part  of 
the  property  purchased,  although  not  included  in  the  sale. 

The  result,  then,  to  which  I  think  the  evidence  tends  is, 

that  the  property  was  purchased  by  Thomas  Charter,  in  the 

name  of  James  Charter,  at  the  time  when  Thomas  Charter 

was  acting  as  agent  to  Sir  John  Trevelyan,  and  employed  by 
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him  to  dispose  of  it;  that  Sir  John  Trevelyan  was  not  in- 
formed at  the  time  of  the  true  nature  of  this  trans- 
action ;  that  the  *  purchase-money  paid  was  greatly  *  789 
below  the  value ;  that  it  was  studiously  concealed 
from  Sir  John  Trevelyan  at  the  time  of  the  reference  in 
1808 ;  that  Thomas  Charter  had  been  the  purchaser,  and  that 
this  appears  to  have  been  discovered  only  in  consequence  of 
the  application  made  on  the  part  of  Thomas  Malet  Charter  to 
Mr.  White,  m  the  year  1825. 

Under  these  circumstances,  time  cannot  be  set  up  as  a  bar 
to  the  suit,  which  in  other  rejects  rests  upon  the  dearest 
principle  of  equity.  I  recommend  to  your^Lordships,  there- 
fore, to  affirm  the  decree  with  costs. 

With  respect  to  the  petition  for  leave  to  file  a  bill  of  review, 
I  have,  in  consideiing  the  evidence  in  the  suit,  sufficiently 
expressed  my  opinion  that  the  newly  discovered  evidence 
ought  not,  if  it  had  been  produced  at  the  hearing,  to  have  led 
to  a  different  result ;  and  the  appeal  from  the  order  dismissing 
the  petition  ought,  therefore,  to  be  dismissed,  and  this  also 
with  costs. 

Lord  Cottbmhajl  —  My  Lords,  I  shall  not  enter  into  the 
£Eiets  of  this  case.  The  opinion  which  I  have  formed  upon  it 
is  known  from  the  report  of  the  case  when  it  was  heard 
before  me.  I  have  very  carefully  attended  to  the  arguments 
at  the  bar,  bringing  under  review  the  grounds  on  which  that 
judgment  proceeded;  and  I  have  not  found  any  reason  to 
alter  the  opinion  I  then  expressed,  (a) 

Loan  Campmll.  —  My  Lords,  I  have  attended  most  anx- 
iously to  this  case,  and  I  am  sorry  to  be  obliged  to  arrive  at 
ihe  same  ccmclusion  as  my  noUe  and  learned  friends. 
It  is  impossible  not  to  feel  most  *  deeply  for  the  family  *  740 
of  Thomas  Charter.  It  may  be  said  almost  that  he 
sins  in  his  grave ;  for  by  frauds  which  he  committed  in  his 
lifetime  his  feunily  is  now  brought  into  a  state  of  great  afflic- 
tion.   But  upon  the  principles  which  have  guided  Courts  of 

(a)  See  4  Law  Jour.  20(^,  New  Series. 
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Equity  on  such  occasions,  I  tliink  it  is  impossible  to  do  other- 
wise than  to  sustain  this  decree.  The  onu9  lay  in  this  case  on 
the  appellants  clearly  to  prove  that  the  transaction  was  &ir.^ 
I  think  that  that  has  not  been  supported,  but,  on  the  con- 
trary, I  think  there  is  direct  evidence  the  other  way. 

The  only  doubt  which  I  have  had  has  been  with  regard  to 
the  lapse  of  time  and  acquiescence,  and  certainly  it  is  of  the 
last  importance  that  there  should  be  a  limitation  to  inquiries 
of  this  sort ;  but  for  the  reasons  which  have  been  stated  so 
very  lucidly  by  my  noble  and  learned  friend,  the  Lord  Chan- 
cellor, I  am  obliged  to  come  to  the  conclusion  that  the  remedy 
in  this  case  is  not' barred  by  lapse  of  time,  and  that  the  par- 
ties have  never,  with  a  knowledge  of  the  facts,  done  any 
thing  which  can  be  considered  as  an  acquiescence  in  the  mat- 
ter complained  of.^  I  therefore  must  conclude  in  the  words 
used  by  my  noble  and  learned  friend  (Lord  Cottenham), 
when  Master  of  the  Rolls ;  and  I  think  it  is  impossible  that 
any  language  can  more  clearly  or  strongly  express  what  is  the 
just  result  of  this  case.  He  says :  (a)  *^  It  does  indeed  be- 
come the  duty  of  the  Court,  when  transactions  of  long  stand- 
ing are  brought  before  it,  most  anxiously  to  weigh  all  the 
circumstances  of  the  case,  and  to  consider  what  evidence 
there  may  have  been  which,  from  lapse  of  time,  may  be  lost* 

But  beyond  this,  in  cases  of  fraud,  I  think  time  has  no 
*741    effect.     Were  it  *  otherwise,  the  jurisdiction  of  the 

Court  would  be  defeated,  not  because  the  case  was  not 
one  for  its  interference,  but  because  the  author  of  the  fraud 
had  been  enabled  to  continue  his  deception  till  such  a  time 
had  elapsed  as  to  prevent  the  interference  of  the  Court. 
Such  fortunately  is  not  the  law;  and  those  who  may  be 
disposed  fraudulently  to  appropriate  to  themselves  the  prop- 
erty of  others  may  be  assured  that  no  time  will  secure  them 

(a)  Law  JoQT.  yoI.  4,  New  Series,  ChanoeTy,  p.  214. 

^  See  Austin  o.  Chambers,  6  CI.  &  Fin.  2,  note  (3). 

'  See  De  Montmorency  v.  Devereux,  7  CI.  &  Fin.  188,  note  (1)  and 
cases  cited  ;  Stump  v.  Gaby,  2  De  G.,  M.  &  G.  (Am.  ed  )  623,  note  (1)  ; 
Skottowe  V,  Williams,  3  De  G.,  F.  &  J.  635 ;  life  Association  of  Scot- 
land V.  Siddal,  3  De  G.,  F.  &  J.  74;  1  Sagden  Y.  &  P.  (8th  Am.  ed.) 
252,  253,  and  cases  cited  in  notes. 
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in  the  enjoyment  of  their  plunder,  but  that  their  children's 
children  will  be  compelled  by  this  Court  to  restore  it  to  those 
from  whom  it  had  been  fraudulently  abstracted." 

[It  was  ordered  and  adjudged  that  the  appeal  be  dismissed, 
and  that  the  said  decrees  and  orders  be  affirmed ;  and  also 
that  the  appellants  do  pay  to  the  respondents  their  costs  in 
the  appeal.] 


•  THE  EARL  OF  ROSSLYN  v.  AYTOUN.      *  742 

1842. 

Eabl  of  Rossltn  and  John  Dundas,  Esq.    .    Appellants. 
Roger  Attoun,  Esq Bespandent. 

Public  Office,    Appointment.    Statute ;  Construction  of. 

An  appointment  to  an  office  for  the  life  of  the  appointee  is  not  inTalid 
upon  the  sole  ground  that  the  person  making  the  appointment  only 
holds  his  own  office  for  life. 

The  Director  of  Chancery  in  Scotland  could  not,  before  the  passing  of  the 
67  Geo.  8,  c.  64,  appoint  two  persons  jointly  to  be  Clerk  of  Chancery 
for  their  lives  and  the  life  of  the  surriror  of  them. 

The  holder  of  an  office  enjoyed  the  right  of  appointing  a  sub-officer  ;  the 
67  Greo.  3,  c.  64,  passed  to  regulate  this  and  other  offices,  enacted, 
that  "  upon  the  termination  respectively  of  the  present  existing  in- 
terests in  the  undermentioned  offices"  (mentioning  the  office  and 
the  sub-office),  **  and  so  soon  as  the  said  offices  shall  become  vacant," 
the  regulation  of  them  shall  be  vested  in  the  Lords  of  the  Treasury. 
After  the  p^issing  of  the  Act,  the  sub-officer  died,  and  the  officer  ap- 
pointed another  person,  and  died. 

Heldy  that  on  his  death  the  sub-office  became  vacant ;  for  the  words  *'  ez* 
isting  interests,"  in  the  statute,  did  not  mean  the  right  of  the  holder 
of  one  office  to  appoint  to  another. 

July  10,  21;  August  4,  8, 1842.    September  4,  1844. 
In  this  case  the  respondent  had  instituted  in  the  Court  of 
Session  an  action  of  redaction  and  declarator  against  the 
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appeUants,  for  the  purpose  of  reducing  an  appointment  held 
by  the  appellants  jointly  as  clerk  of  the  Chancery  in  Scot- 
land. The  Chancery  is  an  office  of  record  in  Scotland,  the 
whole  business  of  which  is  placed  under  the  superintendence 
of  the  director  of  the  Chancery,  to  whom  is  committed  the 
custody  of  the  quarter  seal,  and  who  is  empowered  by  his 
commission  to  appoint  a  deputy  and  also  a  clerk  of  Chan- 
cery. On  the  17th  January,  1780,  the  Earl  of  Rosslyn  was 
appointed  director  of  the  Chancery:  in  1787  he  appointed 
Mr.  Bethune  clerk  of  the  Chancery.     That  gentleman  held 

the  office  till  1807,  when  he  died,  and  Mr.  John  Ers- 
*  743   kine  *  was  appointed.     In  1817  Mr.  Erskine  died,  and 

was  succeeded  by  Mr.  Ralph  James  Dundas,  who  died 
in  1824.  In  the  year  1817,  the  Statute  67  Geo.  3,  c.  64, 
was  passed,  intitled  ^^  An  Act  to  abolish  certain  Offices,  and 
regulate  others,  in  Scotland."  By  the  11th  section  of  that 
statute  it  was  enacted,  ^^  That  from  and  after  and  upon  the 
termination  respectively  of  the  present  existing  interests  in 
the  imdermentioned  offices,  videlicet "  (among  others),  ^^  the 
office  of  director  of  the  Chancery  in  Scotland,  the  office  of 
clerk  of  the  Chancery  in  Scotland,  and  so  soon  as  the  said 
offices,  or  any  or  either  of  them,  shall  become  vacant,  the 
duties  thereof  shall  be  performed  by  the  person  appointed  to 
hold  the  same  in  person ;  and  from  time  to  time  as  any  of 
the  said  respective  offices  shall  become  vacant,  it  shall  be 
lawful  for  the  Lord  High  Treasurer,  or  the  Commissioners  of 
the  Treasury,  to  regulate  the  duties  and  establishments  of 
the  said  offices  respectively,  as  they  respectively  become 
vacant,  so  as  that  the  several  duties  to  be  discharged  therein 
respectively  shall  be  performed  in  person.  And  thereupon 
and  thereafter  such  and  such  number  of  fit  and  proper  per- 
sons shall  be  appointed  as  may  be  sufficient  and  necessary  to 
execute  the  duties  to  be  done,  performed,  and  executed  in 
the  said  offices  respectively  as  the  said  commissioners  shall 
deem  fit,  with  such  salaries  or  allowances  as  shall  be  ordered 
and  appointed  by  the  said  Lord  High  Treasurer  or  Commis- 
sioners of  the  Treasury  in  that  behalf,  regard  being  had  m 
every  such  case  to  the  nature  and  extent  of  the  duties  to  be 
performed,  and  to  the  responsibility  which  may  attach  or 
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belong  to  the  several  and  respective  offices  or  persons  execut- 
ing the  duties  of  the  said  offices  respectively.  And  all  such 
regulations,  appointments,  salaries,  and  allowances,  when 
so  made  and  established,  shall  become  and  be  in  full 
*  force  in  relation  to  the  said  offices  respectively,  any  *  744 
thing  contained  in  any  Act  of  Parliament,  or  any  law, 
usage,  custom,  or  practice,  to  the  contrary  notwithstanding." 

In  1824  the  Earl  of  Rosslyn  appointed  his  youngest  son, 
Mr.  Henry  Francis  St.  Clair  Erskine,  and  Mr.  John  Dundas, 
to  the  office  "  jointly  and  severally  for  their  lives  and  the  life 
of  the  survivor  of  ttiem."  Mr.  H.  F.  St.  Clair  Erskine  died 
in  1829,  and  in  July,  1830,  the  earl  appointed  his  eldest  son. 
Lord  Loughborough,  and  Mr.  John  Dundas,  to  the  office 
^^  jointly  and  severally  during  their  respective  lives  and  the 
life  of  the  survivor  of  them,  with  full  power  to  them  jointly 
and  severally  and  to  the  survivor  of  them,  by  themselves  or 
the  survivor  of  them,  to  employ  an  assistant  or  assistants,  for 
whom  they  shall  be  answerable  to  me  or  iny  deputy,  &c. ; 
enjoying  and  exercising  the  said  office  of  writers  and  clerks 
or  writer  and  clerk  of  the  said  Chancery  during  their  joint 
lives  and  the  life  of  the  survivor  of  them,  with  all  the  privi- 
leges, &c.,  hitherto  known  to  belong  to  the  said  office." 

In  January,  1837,  the  Earl  of  Rosslyn  died,  and  by  a 
Treasury  minute,  dated  on  the  11th  April  in  that  year,  and 
made  under  the  authority  of  the  statute,  it  was  ordered  that 
the  law  offices  of  director  of  Chancery  and  clerk  in  Chan- 
cery should  be  held  by  one  person  and  be  remunerated  by 
one  salary;  and  letters-patent  were  afterwards  passed  for 
granting  to  Roger  Aytoun,  Esq.,  the  said  office.  This  ap- 
pointment was  protested  against  by  the  present  appellants, 
who  continued  to  act  as  joint-clerk,  and  to  receive  the  fees 
and  emoluments  accordingly.  The  respondent  therefore  in- 
stituted a  suit  to  reduce  the  appointment  under  which  the 
appellants  claimed  to  hold  the  office,  and  to  have  it 
declared  that  he  was  *  entitled  to  the  same.  The  *  745 
cause  was  heard  before  the  lords  of  the  first  division 
of  the  Court  of  Session,  who,  having  consulted  the  other 
Judges  thereon,  decreed,  in  the  terms  of  the  summons,  that 
the  appointment  of  the  appellants  became  and  was  void  from 
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the  period  of  the  death  of  the  Earl  of  Rosslyn,  in  January, 
1887. 

There  had  been  a  division  of  opinion  in  the  Court  of 
Session:    Lords  Cogkbubn,  Jeffbbt,  Ivobt,  Gunninghah, 
Murray,  and  Fullarton  thought  that  the  Earl  of  Roeslyn 
had  no  power  at  common  law  to  make  an  appointment  for 
the  life  of  the  appointee ;  Lord  Mackenzie  thought  that  the 
earl  had  no  power  by  the  common  law  to  make  such  an  ap- 
pointment, but  that  if  he  had  possessed  it  by  the  common 
law,  the  statute  would  not  have  deprived  him  of  it ;  while 
Lord  Moncrieff,  declaring  that  the  earl  had  such  a  power 
by  the  common  law,  expressed  his  opinion  that  the  statute 
took  it  away  from  him.    The  Lord  President  and  Lord  Jus- 
tice Clerk,  and  Lords  Medwtn,  Meadowbank,  and  Gilues, 
were  of  opinion  that  the  usage  clearly  proved  by  the  evi- 
dence in  the  case  to  have  existed  in  other  great  law  offices 
to  make  appointments  of  this  nature,  showed  that  the  Earl 
of  Rosslyn  could  make  such  an  appointment  imder  the  com- 
moii  law,  and  they  were  of  opinion  that  his  right  to  do  so 
was  not  affected  by  the  statute.    Judgment  having  been 
given  for  the  pursuer  (the  respondent),  the  case  was  brought 
by  appeal  to  this  House. 

The  Attorney-  General  (^Sir  F.  Pollock)^  for  the  appellants. 
—  The  question  here  mainly  depends  on  the  57  Geo.  8,  c. 
64,  §  11.  The  Judges  in  the  Court  below  were  not  unani- 
mous, and  those  who  formed  the  majority  did  not  agree 
together  in  their  reasons,  nor  even  in  their  views  of  the  ques- 
tion as  affected  by  the  common  law  and  the  provisions 
*  746  of  the  statute.  This  circumstance  *  renders  the  task 
of  impeaching  the  judgment  one  of  less  difficulty 
than  usual.  There  can  be  no  doubt  that  by  long-estab- 
lished usage  the  director  of  the  Chancery  in  Scotland 
has  a  right  to  make  the  appointment  of  the  clerk  of  the 
Chancery  not  only  for  his  own  life  but  for  the  life  of  his 
nominee ;  Wdddell  v.  Inglia ;  (a)  where  a  conjoiDt  appoint- 
ment for  life  to  the  office  of  deputy-derk,  made  by  one 

(a)  Morr.  13134. 
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principal,  was  BUstained  against  a  succeeding  principal,  though 
the  principal  for  the  time  being  was  liable  for  the  acts  of 
the  deputy.  That  decision  was  a£Brmed  in  this  House,  (a) 
As  to  this  particular  appointment,  it  is  free  from  objection 
in  point  of  form,  as  well  as  in  point  of  principle  and  prac- 
tice. It  appears  that  in  one  instance  a  person  named  Brown 
was  appointed  to  the  bfSce ;  he  was  turned  oat ;  a  fact  which 
it  is  contended  shows  that  his  appointment  could  not  be  for 
life :  but  that  is  an  error,  for  in  what  is  called  a  life  appoint- 
ment the  law  authorizes  a  removal  for  cause.  In  the  ab- 
sence of  proof  to  the  contrary,  it  must  be  assumed  that  his 
removal  was  for  cause ;  and  at  all  events,  if  he  was  ap- 
pointed only  during  pleasure,  and  was  then  removed,  that 
would  not  show  that  the  director  could  not  appoint  for  life. 
In  like  manner,  the  objection  that  the  appointment  being  for 
the  life  of  the  appointee,  the  person  making  the  appointment 
is  only  in  for  hb  own  life,  and  cannot  therefore  appoint  ex- 
cept for  hb  own  life,  cannot  be  sustained. 

[The  Lord  Chancellor.  —  There  is  nothing  in  that  objec- 
tion. 

Lord  Campbell.  —  The  clerk  is  not  the  deputy  of  the 
director;  he  is  altogether  a  different  officer:  the  clerk  in 
the  Queen's  Bench  is  appointed  for  life  by  the  chief  clerk, 
who  holds  for  his  own  life  only. 

Lord  Brougham.  —  Until  the  Act  8  &  4  Will.  4, 
*  c.  94,  the  Master  in  Chancery  was  appointed  by  the   *  747 
Lord  Chancellor  for  life  ;   yet  the  Lord  Chancellor 
himself  held  during  pleasure  only.] 

That  matter  is  familiar  to  English  lawyers,  but  seems  to 
have  been  doubted  in  Scotland :  yet  even  there  the  authori- 
ties are  in  favour  of  such  a  course.  In  the  case  of  Sogg  v. 
Kerry  (i)  the  Court  treated  an  office  of  this  kind  as  held  for 

(a)  Collection  of  Appeal  Cases  hi  1770  and  1771. 
(6)  Morr.  13106. 
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life,  and  refused  to  remove  the  appointee,  but  confirmed  him 
in  his  office.  It  may  therefore  be  assumed,  that  but  for  the 
statute  the  appointment  is  valid. 

Then  the  question  arises,  how  far  it  is  affected  by  the 
statute  ?  All  ^^  existing  interests "  are  preserved  by  that 
statute.  Whatever  right,  therefore,  was  possessed  by  the 
Earl  of  Rosslyn,  or  had  been  created  by  him  before  the 
passing  of  the  statute,  was  at  the  time  of  its  passing  an 
^^  existing  interest,"  and  was  preserved.  If  it  is  required  to 
ascertain  the  intentions  of  the  legislature  on  this  point,  other 
Acts  of  a  similar  kind  may  be  referred  to.  The  6  Geo.  4, 
c.  82,  was  a  reforming  statute  passed  to  regulate  public 
offices.  That  statute  deprived  persons  holding  certain  offices 
of  rights  which  had  previously  belonged  to  those  offices :  it 
put  an  end,  for  instance,  to  the  sale  of  offices ;  and  it  required 
that  every  officer  should  in  future  discharge  the  duties  of  his 
office  in  person;  and  it  destroyed  sinecures.  But  though 
making  these  great  and  extensive  reforms,  the  legislature 
either  preserved  existing  interests  or  compensated  the  pos- 
sessors of  them.  The  meaning  of  the  word  *^ interest"  is 
extensive  enough  when  applied  to  an  office ;  it  must  mean 
something  beyond  the  mere  occurrence  of  a  vacancy ;  and 
that  it  does  so  the  legislature  has  shown,  by  adding  the 
words,  *^  and  so  soon  as  such  office  shall  become 
*  748  vacant : "  *  till  it  does  become  vacant  the  interest  con- 
tinues. And  this  must  certainly  be  so  with  respect  to 
offices  the  exercise  of  the  patronage  of  which  was  salable. 
Now  the  office  of  clerk  of  Chancery  was  a  salable  office,  and 
it  did  not  become  vacant  by  the  death  of  the  director  of 
Chancery.  The  two  offices  are  distinct;  one  officer  is  not 
the  mere  deputy  of  the  other,  depending  for  the  continuance 
of  his  authority  on  the  life  of  his  principal.  The  derk  of 
Chancery  is  an  officer  specially  named  in  the  Act  of  Parlia- 
ment ;  and  when  that  Act  spoke  of  preserving  existing  inter- 
ests, it  must  be  taken  as  referring  to  the  existing  interests  of 
the  Holder  of  the  office  of  clerk  of  Chancery,  as  well  as  to 
those  of  any  other  officer.  He  had  an  existing  interest  after 
the  death  of  the  director  of  Chanceiy ;  for  his  own  appoint- 
ment was  for  his  own  life,  and  it  may  now  be  assumed  that 
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such  an  appointment  was  entirely  within  the  power  of  the 
director  of  Chancery  to  make.  The  majority  of  the  Judges  in 
the  Court  below  founded  their  judgment  entirely  on  the  want 
of  power  in  the  director  to  make  such  an  appointment ;  and 
as  that  ground  for  their  decision  is  taken  away,  the  decision 
itself  cannot  be  supported. 

Mr.  Pemherton  and  Mr.  Aytoun^  for  the  respondent. — 
Lord  Rosslyn  had  no  power  to  make  the  grant  now  in  ques- 
tion. The  Statute  of  57  Geo.  3,  c.  64,  deprived  him  of  any 
right  of  that  sort  which  he  might  before  have  possessed.  But 
he  never  had  any  such  right.  The  appointment  cannot  sub- 
sist after  the  death  of  Lord  Rosslyn.  First,  he  had  no  right 
to  make  any  grant  which  was  to  enure  beyond  his  own  life  ; 
secondly,  he  had  no  right  to  appoint  two  persons  to  this  office 
with  the  benefit  of  suryivorship  5  and  lastly,  whatever 
rights  he  might  have  had  before  the  statute  *of  1817,  *  749 
he  had  none  after  the  passing  of  that  statute.  It  is  not 
pretended  that,  as  a  general  rule,  the  holder  of  an  office  for 
life,  or  even  for  pleasure,  has  no  power  to  appoint  another 
officer  beyond  his  own  life.  He  may  do  so,  but  he  cannot 
appoint  a  deputy  to  discharge  the  duties  of  his  own  office  for 
more  than  his  own  life.  The  rule  as  to  official  appointments 
is  fully  and  distinctly  stated  in  Norton  v.  Simmes.  (a) 

If  a  man  has  an  office  which  he  may  exercise  by  agent  or 
deputy,  the  latter  cannot  have  a  greater  authority  than  is 
possessed  by  the  principal,  and  must  at  any  time  be  remova- 
ble by  the  principal,  even  though  the  principal  has  granted 
the  office  in  terms  which  declare  him  to  be  irremovable.  The 
directions  to  this  officer,  in  the  various  commissions  granting 
the  office,  are,  that  he  is  only  permitted  to  use  the  labours  of 
deputies  in  such  way  as  he  may  find  necessary,  which  proves 
that  rule  to  be  applicable  here.  The  nature  of  this  office  is 
clearly  that  of  substitute  or  deputy  for  the  principal.  The 
substantial  duty  of  this  officer  is  to  make  out  the  writs,  and 
to  authenticate  them  by  his  signature.  The  earliest  commis- 
sion put  in  evidence,  which  was  issued  in  1611,  did  not 

(a)  Hob.  18. 
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contemplate  the  discharge  of  his  duties  by  deputy.  The 
commission  of  1625  was  that  which  first  authorized  the 
director  to  appoint  '^  a  substitute  or  deputy."  Now  a  deputy 
cannot  have  to  interest  in  an  office  beyond  the  life  of  his 
principal.  The  next  commission  was  in  1628,  and  that  again 
mentioned  that  the  officer  might  enjoy  the  office  by  himself 
or  his  deputy,  whom  he  might  appoint  for  such  time  as  he 
should  think  fit,  and  for  whom  he  should  be  responsible.  The 
next  grant  was  in  1634,  mentioning  deputies  in  the 
*  750  same  way.  The  *  next  commission  was  in  1651,  and 
the  terms  then  used  are  nearly  the  same  as  in  the 
others.  The  next  was  in  1683 :  that  was  a  joint  commission 
to  Stuart  and  Kerr,  to  hold  jointly  and  for  the  life  of  the 
survivor ;  and  then  for  the  first  time  clerks  or  servants  are 
mentioned.  Here  each  was  to  enjoy  the  office  turn  and  turn 
about  for  three  months,  to  appoint  his  own  deputies  and 
clerks,  and  each  was  to  be  answerable  for  his  own  clerks  and 
deputies  only.  It  is  clear  that  at  that  time  the  deputies  could 
have  no  permanent  interest  in  the  office.  The  next  commis- 
sion was  in  1693,  to  Kerr  alone,  and  he  was  to  appoint  and 
remove  deputies,  for  whom  he  was  to  be  answerable  during 
his  exercise  of  the  office.  The  next  commission  was  in  1694, 
and  was  in  the  same  terms.  All  these  commissions  show  that 
the  power  was  not  to  appoint  permanent  officers,  but  merely 
authorized  the  director  to  appoint  clerks  to  assist  him.  Up 
to  that  time  the  commission  to  the  director  himself  had  only 
been  *^  during  pleasure."  In  1704  the  commission  extended 
the  grant  from  ^*  our  pleasure,"  to  the  life  of  the  grantee.  In 
1722  the  commission,  reciting  the  zeal  of  the  Kerrs  for  the 
Hanoverian  succession,  granted  the  office  to  Lord  Charles 
Kerr  and  his  son,  or  the  survivor,  with  power  to  intromit 
with  aU  fees,  &c.,  which  had  hitherto  belonged  to  the  office. 
That  this  did  include  the  clerks'  fees  is  plain,  from  the  very 
words  of  the  commission  of  1724,  which  expressly  declares 
the  clerks'  fees  to  belong  to  the  director.  The  next  commis- 
sion was  in  1756.  These  commissions  show,  first,  that  no 
deputies  or  servants  could  be  appointed  for  any  term  beyond 
the  life  of  the  person  appointing ;  secondly,  that  when  clerks 
or  servants  were  allowed  to  be  appointed,  they  were  only 
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to  be  appointed  while  the  principal  was  responsible  *  for  *  751 
their  conduct ;  thirdly,  that  the  duties  are  altogether 
those  which  ought  to  be  performed  by  the  director,  but  in 
which  he  was  permitted  to  have  assistance;  and  fourthly, 
that  all  the  dues  payable  in  respect  of  the  office  were  the 
dues  payable  to  the  director  himself.  So  far,  therefore,  it  is 
clear  that  the  clerk  of  Chancery  was  the  mere  assistant  or 
deputy  of  the  director,  and  was  never  meant  to  be  the  holder 
of  a  distinct  and  substantive  office.  Then  came  the  com- 
missions to  the  deputies.  The  first  was  to  Hogg  in  1677,  and 
that  was  granted  under  the  authority  of  the  commission  to 
Kerr  in  1651 ;  and  this  deputy's  commission  was  to  give  him 
one-fourth  of  the  fees  in  consideration  of  a  sum  of  money 
paid  by  him  for  the  grant,  and  he  was  to  take  the  fees  for 
extracts  and  copies,  &;c.,  debarring  the  other  clerks  of  the 
office  from  any  right  to  the  fees.  He  could  not  exercise  any 
power  beyond  that  which  the  commission  had  granted.  If 
he  had  sold  the  office  it  is  plain  that  the  director  could  not 
remove  him,  because  it  was  the  subject  of  purchase.  The 
case  is  reported  to  that  effect,  (a)  and  the  director  was 
declared  not  entitled  to  be  the  judge  of  the  alleged  malver- 
sation of  the  deputy,  because  the  latter  had  purchased  the 
office. 

[Lord  Campbell.  —  That  case  shows  that  it  was  really  an 
office. 

Lord  Brougham.  —  Yes,  for  a  declarator  of  a  Court 
never  could  have  been  necessary  in  the  case  of  a  private  ser- 
vant.] 

Yet  the  clerk  always  appears  to  have  been  in  the  situation 
of  a  mere  deputy  or  assistant  of  the  principal. 

[The  Lord  Chancellor.  —  We  think  that  that  cannot 
be  said  after  the  57  Geo.  8.  That  Act  calls  it  an  office, 
and  treats  it  as  an  office.    We  cannot  ask  how  the  legis- 

(a)  Morr.  13106. 
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*  752    lature  *  came  to  treat  it  in  that  manner ;  it  is  enough 
for  us  that  it  has  done  so.] 

The  only  other  appointment  is  Smith's,  in  1732.  That 
was  made  under  the  commission  of  1724,  in  which  the  clerks' 
fees  were  declared  to  belong  to  the  director.  Smith  had  a 
confirmation  from  the  Crown  of  his  grant,  and  consequently 
held  a  perfectly  distinct  office.  The  Crown  granted  him  the 
office  of  clerk  for  life.  That  would  have  been  unnecessaiy 
had  the  grant  to  him  from  Kerr  already  conferred  on  him  the 
office  in  that  way. 

[Lord  Brougham.  —  That  was  not  a  grant  from  the  Crown, 
but  a  confirmation  of  the  original  grant.] 

The  interference  of  the  Crown  makes  his  case  inapplicable 
to  the  present.  In  1780  Lord  Rosslyn  became  the  director ; 
and  in  1786  Watson,  who  was  depute-director,  continued  in 
office ;  and  Irving,  who  had  been  appointed  by  Lord  Rosslyn's 
predecessor,  continued  the  clerk  till  he  died.  Now  it  is  ad- 
mitted that  the  depute-director's  office  terminates  with  that 
of  the  principal.  Watson's  continuance  in  office  must,  there- 
fore, have  been  mere  matter  of  private  arrangement.  From 
all  these  documents  it  is  plain  that  there  has  been  no  enjoy- 
ment by  a  deputy  or  a  clerk  as  against  a  succeeding  director ; 
that  there  was  no  case  of  a  grant  for  life  except  in  the  case 
of  Smith,  and  in  his  case  the  grant  depended  for  its  validity 
on  the  act  of  the  Crown.  The  responsibility  of  the  principal 
and  his  title  to  the  fees  also  show  that  the  grant  to  the  dep- 
uty never  could  have  exceeded  in  duration  the  life  of  the 
person  who  granted  it,  and  who  was  by  the  very  terms  of  his 
own  commission  liable  for  the  conduct  of  his  grantee.  The 
general  rule  of  law,  therefore,  has  no  application  here,  but 
the  case  must  be  decided  by  its  own  circumstances. 

The  appointment  is  bad,  as  being  made  to  two  per- 

*753    sons  *  jointly.    The  first  joint  commission  was  issued 

by  Lord  Rosslyn,  after  the  statute  of  1817 ;  but  under 

that  appointment  the  fees  were  still  accounted  for  to  John 

Dundas   till    1831.     If   that  had  been  an  office  for  life, 
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John  Dundas  would  still  have  held  the  office ;  he  never  did 
resign  it,  but  in  1880,  after  the  death  of  Henry  Erskine, 
there  was  a  fresh  appointment,  which  recited  that  the  office 
was  then  vacant.  The  Earl  of  Rosslyn  has  himself  therefore 
treated  this  joint  appointment  as  coming  to  an  end  by  the 
death  of  one  appointee.  This  was  done  though  there  had 
not  been  any  formal  resignation  by  the  survivor  of  the  two 
joint  appointees :  nothing  can  be  more  conclusive  than  this 
£aot.  The  case  of  Waddell  v.  Inglu  (a)  is  no  authority  here. 
The  question  supposed  on  the  other  side  to  have  been  raised 
in  that  case  never  was  raised  at  all.  The  commission  by  the 
principals  was  an  appointment  by  two  persons;  they  con- 
curred in  an  appointment,  but  afterwards  disputed  about  the 
removal  of  the  person  appointed :  of  course  under  such  cir- 
cumstances he  could  not  be  removed  by  one  of  them. 

Then  as  to  the  Act  of  57  Geo.  3 ;  at  that  time  the  two 
persons  nominally  holding  the  office  were  trustees  for  Lord 
Rosslyn.  The  whole  question  on  the  statute  turns  on  this, 
whether  ^'  existing  interests  "  mean  the  interests  of  the  hold- 
ers of  offices,  or  the  right  of  patronage.  If  these  words 
require  the  latter  meaning,  there  never  could  be  a  time  when 
those  interests  would  terminate.  The  same  language  is  used 
in  the  statute  with  regard  to  this  and  to  other  offices,  and  in 
all  of  them  it  has  been  applied  to  the  ceasing  of  the  interests 
of  the  then  holders  of  offices.  If  ^'existing  inter- 
ests" received  *8uch  a  construction  as  to  them,  it  *754 
must  receive  the  same  construction  as  to  the  office 
now  under  the  consideration  of  the  House.  Lord  Rosslyn's 
own  conduct  as  to  this  office  justifies  this  construction,  for  he 
himself  treated  the  joint  appointment  as  at  an  end  when  one 
of  the  appointees  died.  To  give  any  other  meaning  to  the 
words  of  the  Act  will  be  to  defeat  its  object,  and  to  contrib- 
ute to  prevent  those  improvements  in  the  administration  of 
justice  which  it  was  the  purpose  of  the  legislature  to  secure. 

The  Solicitor- Gefieral  (Sir  W.  Follett\  in  reply. —The 
question  of  the  joint  appointment  was  not  argued  in  the  Court 

(a)  Morr.  13134;  CoU.  of  Appeal  Cases  in  1770  and  1771. 
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below ;  the  only  point  there  considered  was  as  to  the  effect 
of  the  death  of  Lord  Rosslyn,  which  it  was  contended  vacated 
the  appointment.  There  is  no  valid  objection  to  the  appoint- 
ment on  the  ground  that  it  was  made  to  two  persons,  or  the 
survivor  of  them.  Such  an  appointment  was,  no  doubt,  often 
made  with  respect  to  this  office,  as  it  unquestionably  was  with 
respect  to  others  in  Scotland,  though  the  want  of  a  register 
of  the  commissions  of  this  particular  office  prevents  the  t^p- 
pellants  from  giving  evidence  of  that  fact  Mr.  Dundas  and 
Mr.  Erskine  were  appointed  together.  Mr.  Dundas  and  Lord 
Rosslyn  survived  Mr.  Erskine ;  the  appointment  of  Mr.  Dun- 
das must  be  deemed  to  have  remained  good  after  the  death 
of  Mr.  Erskine  and  during  the  life  of  the  person  who  made 
it ;  and  as  to  Lord  Rosslyn 's  then  making  a  new  appointment, 
there  can  be  no  doubt  that  Mr.  Dundas's  was  then  voluntarily 
surrendered  and  immediately  renewed.  In  substance,  there- 
fore, there  is  nothing  to  impeach  that  appointment,  nor  is 
there  in  point  of  form.    All  the  precedents  relating  to  other 

offices  show  that  there  have  constantly  been  appoint- 
*  755    ments  *  of  this  sort.    The  usage,  which,  if  it  does  not 

make  the  law,  at  least  shows  what  it  is  and  what  it  has 
been  considered  to  be,  is  in  favour  of  this  appointment. 

September  4,  1844. 

Lord  Campbell.  —  I  am  of  opinion  that  this  judgment 
ought  to  be  affirmed.  I  entertain,  however,  no  doubt  of 
there  being  a  separate  independent  office  of  derk  of  the 
Chancery,  though  the  existence  of  such  an  office  does  not 
appear  from  the  commissions  to  the  director  of  Chancery, 
and  though  the  express  power  given  to  him  to  appoint  depu- 
ties and  servants  in  his  office,  for  whom  he  shall  be  answer- 
able, must  rather  be  taken  to  apply  to  the  duties  of  the  office 
of  director  than  to  the  duties  of  the  office  of  clerk.  The 
latter  office,  like  others  of  the  same  sort,  probably  took  its 
origin  from  the  appointment  of  an  assistant  to  do  part  of  the 
duties,  the  principal  gradually  becoming  a  sinecurist,  and  the 
substitute  exacting  a  fee  for  his  own  trouble  in  addition  to 
those  collected  for  the  principal.  But  as  early  as  the  year 
1677  there  had  grown  up  the  office  of  the  clerk  of  the  Chan- 
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eery,  to  which  Win,  Hogg  was  appointed  ^*  during  all  the 
days  of  his  lifetime,  with  all  fees  pertaining  thereto,  sicklike 
as  any  of  his  predecessors  has  brinked  and  joysed  the  same." 

As  to  this  point  the  statute  libelled  on  is  quite  conclusive, 
for  it  recites  the  office  of  clerk  of  the  Chancery  as  an  office  to 
be  regulated  in  the  same  manner  as  the  office  of  director  of 
the  Chancery;  and  therefore  we  are  not  at  liberty  to  con- 
sider the  person  appointed  to  act  as  derk  as  a  mere  agent  of 
the  director,  and  necessarily  ceasing  to  have  any  interest  or 
authority  at  the  death  of  the  director. 

We  have  next  to  inquire  as  to  the  tenure  of  the 
*  office,  and  I  am  of  opinion  that  the  director  had  the  *  766 
power  of  granting  it  during  the  life  of  the  grantee. 
There  is  not  the  slightest  foundation  for  the  argument,  either 
on  principle  or  analogy,  that  the  director  holding  for  life 
could  not  confer  an  interest  in  the  subordinate  office  beyond 
his  own  life.  Many  instances  might  be  enumerated  of  a  per- 
son holding  an  office  only  during  pleasure,  being  able,  in 
point  of  law,  to  grant  a  freehold  in  another  office.  We  have 
to  look  to  the  manner  in  which  this  office  of  clerk  of  the 
Chancery  has  been  granted  and  enjoyed  ;  and  the  precedents 
of  appointments  to  it  for  life,  with  possession  under  these 
appointments  and  judicial  recognition  of  their  validity,  are, 
in  my  opinion,  abimdant  evidence  to  show  that  the  director, 
before  the  passing  of  the  Act  67  Geo.  3,  c.  64,  had  authority 
to  appoint  a  person  to  the  office  of  clerk  of  Chanceiy  for  life ; 
and  that  the  person  so  appointed  would  have  been  entitled  to 
hold  the  office  after  the  death  of  the  person  who  appointed 
him. 

Nevertheless,  I  am  of  opinion  that  the  appointment  by  the 
late  Earl  of  Rosslyn,  bearing  date  29  July,  1880,  of  James 
Alexander  Lord  Loughborough,  and  John  Dundas,  and  the 
survivors  of  them,  to  be  clerks  of  Chancery,  was  ultra  vires^ 
and  is  now  subject  to  reduction.  In  the  first  place,  I  concur 
with  the  opinion  of  Lord  Moncrieff,  that  after  the  passing  of 
the  Act  67  Geo.  3,  c*  64,  a  vacancy  having  happened  in  the 
office  of  clerk  of  the  Chancery,  the  right  of  the  Treasury  to 
regulate  it  accrued ;  and,  consequently,  the  antecedent  fight 
of  the  director  to  appoint  to  it  was  gone.    It  must  not  now 
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be  forgotteu,  that  the  statute  treats  the  two  offices  of  director 
and  clerk  as  quite  distinct. 

[His  Lordship  read  the  words  of  the  11th  section.] 

The  appellants  rely  altogether  on  the  words  ^*  upon 

*  757    the  termination  *  respectivelj  of  the  present  existing 

interest  in  the  said  office ; "  and  they  say  that  although 
before  the  appointment  in  question  a  vacancy  had  happened 
in  the  office  of  clerk,  the  interests  existing  in  this  office 
when  the  Act  passed  had  not  terminated.  And  we  have  to 
say,  whether  any  interests  in  the  office  of  clerk,  which  can 
fairly  be  supposed  to  have  been  in  the  contemplation  of  the 
legislature,  continued  after  the  passing  of  that  Act,  and  after 
the  death  of  the  Earl  of  Rosslyn. 

It  is  plain  that,  at  least,  the  appellants  had  no  interest  in 
the  office  when  the  Act  passed.  It  was  then  held  by  James 
Dundas,  who  afterwards  died,  and  both  the  appellants  have 
been  subsequently  appointed.  Looking  to  the  object  and 
language  of  the  statute,  I  cannot  bring  my  mind  to  think 
that  the  right  of  appointing  to  the  office  was  an  interest  in 
the  office,  which  was  to  prevent  the  power  of  regulating  it, 
after  successive  vacancies,  during  the  lifetime  of  the  then 
director,  and  until  after  the  death  of  a  young  man  of  twenty- 
one,  whom  on  his  death-bed  he  might  appoinl  to  the  office  of 
clerk.  This  was  an  office  which  the  legislature  thought  to 
require  regulation  as  soon  as  possible,  for  the  public  good.  I 
cannot  think  that  the  right  of  the  holder  of  one  office  to  ap- 
point to  another  was  an  interest  in  the  latter  office  which 
the  legislature  intended  should  delay  the  correction  of  the 
abuses  which  had  sprung  up  in  it. 

It  has  been  strongly  urged  upon  us  that  some  meaning 
must  be  given  to  the  words  **  existing  interests,"  and  that 
they  mean  something  beyond  the  mere  occurrence  of  a 
vacancy.  I  think  that  they  are  abundantly  satisfied  by 
regarding  the  interests  in  the  different  enumerated  offices, 
which  might  exist  under  settlements,  the  offices  being 

*  758    held  in  trust,  which  *  was  often  the  case,  or  which 

might  exist  by  grants  in  reversion,  which  were  not 
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uncommon.  Under  such  circumstances,  there  were  existing 
interests  in  the  office,  which  were  protected  after  a  vacancy, 
on  the  resignation  or  death  of  the  existing  officer.  But  the 
right  of  patronage  I  cannot  think  to  be  an  existing  interest 
in  an  office  wJhich  is  to  be  disposed  of.  It  might,  with  more 
plausibility,  be  supposed  to  be  an  interest  in  the  office  to 
which  the  patronage  was  annexed ;  but  the  counsel  for  the 
appellants  hardly  ventured  so  to  argue  it,  and  I  conceive  that, 
to  be  a  bar  to  the  regulation  of  the  office,  it  must  be  an  in- 
terest in  that  office  which  becomes  vacant,  and  is  to  be  regu- 
lated. But  observe  how  the  object  of  the  legislature  may  be 
effectually  defeated  by  the  construction  contended  for :  Sup- 
pose there  were  two  offices,  which  reciprocally  appointed  to 
each  other,  neither  could  ever  be  regulated  to  the  end  of 
time,  unless  by  a  rare  accident  both  should  become  vacant  at 
the  same  moment.  And  with  regard*  to  these  two  offices,  the 
clerk  collecting  fees  for  the  director,  and  receiving  a  boon 
from  him,  he  has  an  interest  in  the  office  of  director,  if  the 
director  has  an  interest  in  the  office  of  clerk,  and  the  regula- 
tion of  both  offices  may  be  indefinitely  postponed. 

If  the  office  of  clerk  had  not  been  salable,  I  think  there 
would  have,  been  no  ground  for  saying  that  the  patronage  of 
it  was  to  be  preserved  to  the  director ;  and  I  do  not  tiiink 
that  one  construction  of  the  statute  is  to  be  adopted  where 
the  office  is  not  salable,  and  another  where  it  is.  In  the 
recent  Act  of  Parliament  for  abolishing  the  Equity  jurisdic- 
tion of  the  Court  of  Exchequer,  the  Lord  Chief  Baron  was 
deprived,  without  compensation,  of  the  valuable  patronage  of 
appointing  Masters  on  the  Equity  side ;  and  I  am  not 
*  aware  of  there  being  any  thing  abhorrent  to  reason  *  759 
or  justice  in  saying  that,  while  it  is  for  the  public  good 
that  offices  should  exist,  the  holder  of  a  particular  office 
should  have  the  appointment  to  them ;  but  when  the  public 
good  requires  the  abolition  of  these  offices,  they  may  be  abol- 
ished without  compensation  being  made  for  the  patronage  of 
them.  Whatever  hardship  may  be  inflicted  by  withholding 
compensation  in  this  case,  if  we  see  clearly  that  the  right  to 
regulate  the  office  accrued  on  the  death  of  James  Dundas, 
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we  are  bound  to  put  this  construction  upon  it,  although  the 
value  of  the  office  of  director  might  be  thereby  impaired. 

But,  independently  of  the  statute,  I  am  of  opinion  that  the 
joint  appointment  of  the  appellants  with  benefit  of  survivor- 
ship was  ultra  vires  of  the  director.  This  objection  is  dis- 
tinctly made  by  the  summons  and  by  one  of  the  pleas  in  law. 
It  is  strongly  relied  upon  in  the  case  of  the  pursuer  below, 
and  ably  treated  by  several  of  the  Juc^es.  There  is  no 
ground,  therefore,  for  the  suggestion  that  it  is  a  mere  after- 
thought, resorted  to  when  the  real  grounds  of  the  action  had 
failed.  It  is  incumbent  on  the  appellants  to  show  a  right  to 
appoint  two  persons  to  the  office,  with  benefit  of  survivorship, 
either,  first,  by  showing  that  this  office  has  been  so  disposed 
of,  or,  secondly,  by  showing  that  by  the  law  of  Scotland  the 
office  may  be  so  disposed  of,  though  never  so  disposed  of  before. 
But,  first,  no  joint  appointment  is  shown  until  the  year  1826, 
after  the  statute,  when  Henry  Francis  St.  Clair  Erskine  and 
John,  Dundas  were  appointed,  during  their  joint  lives  and  the 
life  of  the  survivor  of  them.  It  is  said,  that  as  there  is  no 
register  of  the  commissions  to  the  clerks,  we  may  presume 
that  there  were  previous  appointments  of  the  same 
*  760  nature.  But  *in  the  absence  of  a  general  law  author- 
izing joint  appointments,  I  consider  it  quite  dear  that 
the  onvs  lies  upon  the  appellants  to  prove  by  positive  evidence 
that  in  former  instances  this  office  has  been  so  granted  and 
enjoyed ;  and  the  prior  appointments  made  by  the  Esai  of 
Rosslyn  himself  being  of  a  single  person  during  his  own  life, 
we  are  bound  to  believe  that  till  the  year  1824  there  had 
been  no  joint  appointment. 

Then,  secondly,  the  question  arises  whether,  by  the  gen- 
eral law  of  Scotland,  such  an  office,  though  hitherto  granted 
only  to  one  person  for  his  own  life,  may  be  lawfully  granted 
to  two  and  the  survivor  of  them.  This  would  be  a  very 
extraordinary  law,  and  it  would  require  to  be  established  by 
clear  authority.  There  is  certainly  nothing  resembling  it  in 
England.  By  usage,  the  very  valuable  office  of  chief  clerk  in 
the  Eling's  Bench  might  be,  and  always  was,  granted  to  two, 
and  the  survivor  of  them,  and  therefore  might  lawfully  be  so 
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granted ;  bat  the  o£Sce  of  a  prothonotary  in  the  Common 
Pleas  and  other  offices,  which  till  lately  were  salable  in  our 
Courts  of  Justice,  and  which  had  been  repeatedly  sold,  was 
granted  to  one  person  daring  his  Ufe,  and,  it  is  quite  certain, 
could  not  have  been  sold,  as  against  a  succeeding  Chief  Jus- 
tice, to  two,  and  the  survivor  of  them. 

To  make  out  the  general  law  in  Scotland,  usage  with 
respect  to  other  offices  is  relied  on.  The  offices  cited  are 
generally  of  a  different  nature,  or  there  are  words  in  the 
commission  of  the  principal  to  authorize  the  joint  appoint- 
ment. But  if  the  offices  were  of  the  same  nature,  I  utterly 
deny  the  inference  that,  because  there  may  have  been  joint 
appointments  to  some,  there  may  be  joint  appointments  to 
others,  though  these  latter  have  always  been  held  by 
one  *  single  individual.  Could  the  right  to  appoint  *761 
jointly  to  the  office  of  (nisto9  brevium  be  inferred  from 
the  practice  to  appoint  jointly  to  the  office  of  chief  clerk  in 
the  Court  of  King's  Bench  ?  It  might  as  well  be  said  that 
this  office  might  have  been  granted  for  the  first  time  by  Lord 
Rosslyn  in  reversion  in  the  year  1824,  because  similar  offices 
had  been  granted  in  reversion. 

The  authority  mainly  relied  on  to  show  that  by  the  general 
law  of  Scotland  such  appointments  are  universally  lawful,  is 
WaddeU  v.  Inglis  ;  but  when  properly  examined,  it  seems  to 
me  to  have  no  application  to  this  case.  There  Inglis  got  an 
appointment  for  life  as  depute-clerk  of  the  bills  from  Sir 
Alexander  and  Sir  Philip  Anstruther,  joint  clerks,  and  his 
appointment  was  warranted  by  both.  Yet  it  was  attempted 
by  Waddell  to  turn  out  Inglis  during  the  life  of  one  of  the 
Anstruthers,  and  an  action  was  brought  to  that  effect.  That 
action  was  opposed  by  Sir  Robert  Anstruther  (the  son  and 
representative  of  Sir  Philip),  and  it  was  objected  by  Inglis 
that  the  person  challenging  his  title  had  no  right  to  remove 
him,  being  but  one  of  two  joint  tenants  to  the  clerkship.  In 
these  circumstances  the  House  of  Lords  held  that  Waddell 
had  no  right  to  turn  him  out.  The  question  as  to  the  effect 
of  Inglis  being  appointed  jointly  with  another  did  not  arise 
between  these  parties,  and  could  not  be  decided.     There  is, 
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therefore,  no  ground  for  saying  that  this  House  has  ever 
given  its  sanction  to  the  doctrine  contended  for.  In  the 
absence  of  any  authority  in  the  law  of  Scotland,  that  two 
may  be  appointed  to  ofiKce  with  benefit  of  suryivorship,  to 
which  only  one  had  been  appointed  for  life,  we  must  consider 
that  ten  might  as  well  have  been  appointed  with  bene- 

*  762   fit  of  survivorship  *  as  two ;  and  that,  besides  the  in- 

justice to  the  successors  in  the  oflSce  in  which  the  right 
of  appointing  is  vested,  there  must  be  great  danger  that  the 
duties  of  the  office  to  which  the  appointment  is  made  may 
not  be  adequately  performed. 

I  most  sincerely  regret  that  the  decision  of  the  Court  of 
Session  should  cause  any  loss  or  disappointment  to  the  family 
of  a  most  honourable,  disinterested,  and  distinguished  states- 
man, whose  talents  and  virtues  conferred  great  benefits  on 
his  country,  and  endeared  him  to  all  who  had  the '  advantage 
of  knowing  him  in  private  life ;  but  in  the  faithful  dischaige 
of  my  judicial  duty,  I  feel  bound  to  declare  what  is  the  law ; 
and,  according  to  the  law,  I  think  that  this  decision  of  the 
Court  below  must  be  affirmed. 

I  must  observe  that  we  cannot  be  influenced  by  the  con- 
sideration that  the  Treasury  might  sooner  have  interposed* 
The  rights  of  the  public  may  be  enforced,  even  if  they  had 
been  for  a  time  neglected.  But  in  this  case  it  is  to  be  re- 
membered, that  till  there  was  a  vacancy  in  the  office  of 
director,  there  must  have  been  great  difficulty  in  regulat- 
ing the  office  of  clerk.  The  object  seems  to  have  been  to 
consolidate  the  two  offices  by  the  appointment  of  one  officer, 
who  was  to  do  the  whole  of  the  duty  at  an  adequate  fixed 
salary ;  and  this  could  not  have  been  sooner  accomplished. 

For  these  reasons,  I  move  your  Lordships  that  the  inter- 
locutors appealed  against  may  be  affirmed. 

LoBD  Bbougham* — I  differ  entirely  firom  the  Court  below 

in  the  body  of  its  arguments,  but  I  find  one  point  on  which 

the  appointment  cannot  be  supported,  and  I  must  therefore 

adopt  the  final  decision  of  the  Court.    I  do  not  think 

*  763  that  the  power  has  been  legally  *  executed :  the  two 
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lives  have  been  put  in  without  authority;  and  therefore  I 
agree,  though  reluctantly,  in  the  judgment  which  has  been 
proposed  for  your  Lordships'  adoption. 

The  Lord  Chancellor.  —  This  case  has  been  for  a  long 
time  depending ;  I  have  frequently  directed  my  attention  to 
it,  and  I  have  never  been  able  to  get  over  the  difficulty  aris- 
ing from  the  joint  appointment.  I  therefore  feel  bound, 
though  reluctantly,  to  support  the  motion  of  my  noble  and 
learned  friend. 

[The  interlocutors  were  affirmed,  but  without  costs ;  and 
with  this  affirmance  the  cause  was  remitted  back  to  the  first 
division  of  the  Court  of  Session.] 
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The  Sussex  Peerage^ 

1844. 

ETIDBNOE  OF  THE  RIGHT  BEY.   K.  WI8EVAK,  D.D. 

(Some  gentlemen  having  expressed  a  wish  for  Dr.  Wiseman's 
evidence  on  the  olaim  to  the  Sussex  Peerage  as  to  English  mar- 
riages in  Rome,  the  material  passages  extracted  from  the  printed 
evidence  are  here  subjoined.  It  was  omitted  in  the  report  (ante^ 
p.  117),  as  there  stated,  because  the  claim  was  disposed  of  on  the 
construction  of  the  Royal  Marriage  Act  alone.) 

*^  The  law  of  the-  Council  of  Trent  is  that  a  marriage,  to  be 
valid,  must  be  in  the  presence  of  the  parish  priest  and  two  wit- 
nesses. The  Council  of  Trent  does  not  point  out  the  particular 
form  of  the  ceremony  of  marriage ;  the  Roman  ritual  prescribes 
that.  To  make  a  marriage  lawful,  it  would  be  necessary  to  con- 
form to  the  Roman  ritual,  but  it  would  be  valid  and  binding 
though  the  forms  ^ere  not  observed;  but  the  parties  would  be 
subjected  to  censure  in  the  Ecclesiastical  Courts  for  illegal  pro- 
ceedings. It  would  not  be  required  that  a  marriage  which  had 
been  so  celebrated  irregularly  should  be  repeated :  it  could  not  be 
rendered  more  binding  by  any  subsequent  ceremony;  it  would  be 
indissoluble. 

^  I  never  heard  of  any  attempt  being  made  by  two  Protestants 
to  be  married  according  to  the  Catholic  ceremonial  in  Rome,  or 
before  the  parish  priest ;  nor  do  I  believe  that  they  would  be  per- 
mitted to  avail  themselves  of  the  law.  The  parish  priest  would 
not  be  under  an  obligation  to  solemnize  the  marriage  of  two  Prot- 
estants. There  has  been  no  regulation  upon  that  subject,  nor  can 
I  refer  to  any  decree  relating  to  it.  But  supposing  a  marriage  of 
two  Protestants,  celebrated  at  Rome  in  the  presence  of  a  Protes- 
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tant  clergyman,  according  to  the  English  Protestant  ritual, 

*  765   should  afterwards  *  come  before  a  tribunal  there  for  a  ded- 

sion  upon  it,  I  have  no  hesitation  in  saying  that  that  tribunal 
would  pronounce  for  the  validity  of  the  marriage.  Such  persons 
BO  married,  if  they  afterwards  professed  the  Roman  Catholic  faith, 
would  not  be  required  to  be'  married  again,  nor  to  do  any  act  to 
confirm  the  marriage ;  nor  would  they  be  allowed  to  separate,  nor 
could  either  of  them  marry  agfdn  during  the  life  of  the  other.  The 
children  of  such  a  marriage  would  be  deemed  legitimate.  I  be- 
lieve that  such  a  marriage  would  not  subject  the  parties  to  any 
ecclesiastical  censure.  My  decided  opinion  is,  that  if  parties  were 
married  according  to  the  forms  which  they  considered,  in  accord- 
ance with  their  religious  opinions,  binding  upon  them  as  a  matri- 
monial contract,  the  law  would  consider  them  as  man  and  wife,  and 
would  not  allow  a  separation.  If  two  persons  married  according 
to  the  form  of  their  own  religion,  they  would  undoubtedly  be  held 
as  lawfully  married.  If  the  parties  themselves  considered  the  mar- 
riage sufficient,  and  if  in  the  opinion  of  persons  of  character,  of 
their  own  country  and  religion,  it  was  considered  equivalent  to  a 
marriage,  —  as  if  two  Scotch  persons  married  according  to  the  law 
of  their  country, — it  would,  on  that  basis,  be  considered  sufficient 
and  binding. 

^  The  decree  of  the  Council  of  Trent,  declaring  void  all  mar- 
riages which  are  not  celebrated  coram  parocho  and  two  witnesses, 
is  not  binding  in  any  country  in  which  that  decree  has  not  been 
duly  promulgated,  but  there  the  old  canon  law  still  prevails  as  to 
the  marriages  of  Catholics.  The  decree  in  its  terms  makes  no  dis- 
tinction between  Roman  Catholics  and  Protestants,  but  practically 
it  does  not  extend  beyond  the  former;  and  its  object  was  to  do 
away  with  a  great  practical  abuse  respecting  marriages  among 
Catholics,  and  not  in  any  way  to  strike  at  Protestants.  That  is 
the  interpretation  of  the  decree  according  to  Layman's  Coarse  of 
Moral  Theology,*-  a  work  of  the  highest  authority  in  all  eccleeoas- 
tical  matters,  and  cited  in  the  judicial  tribunals  in  Roman  Catholic 
countries." 

The  preceding  extracts  are  made  from  Dr.  Wiseman's  evidence, 
given  before  the  objection  was  taken  to  his  competency. 

*  766  After  that  objection  was  overruled,  and  he  was  *  desired  to 

state  the  grounds  of^  and  authority  for,  his  opinion  that  by 
the  law  of  Rome  a  marriage  of  two  Protestants  celebrated  as  be- 
fore described,  would  be  held  valid  there,  he  proceeded  thus:—* 
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*^I  consider  this  case  as  a  practical  case :  Supposing  the  case  of 
a  marriage,  such  as  has  been  stated,  came  before  the  Roman  tri- 
bunals, and  it  had  to  be  decided  whether  for  all  dvil  purposes  it 
was  to  be  held  good  or  not,  the  decision  would  be  that  they  were 
to  be  considered  as  married,  and  the  children  would  inherit.  This 
is  grounded  upon  the  principle  that  the  operation  of  that  decree  of 
the  Council  of  Trent  was  not  intended  to  have  effect  to  the  extent 
of  annulling  and  invalidating  Protestant  marriages.  I  had  just 
alluded  to  the  decree,  when  the  question  of  my  admissibility  as  a 
witness  was  introduced ;  but  I  had  observed  that  this  decree  is 
under  the  peculiar  condition  of  not  coming  into  operation  until 
thirty  days  after  it  is  promulgated  in  each  parish,  and  from  that 
moment  forward  we  find  the  opinion  of  theologians  to  have  been, 
and  decisions  framed  in  conformity  with  that  opinion,  that  in  cases 
where  Protestants  married  according  to  their  own  form,  even  in 
places  where  the  Council  of  Trent  was  promulgated,  those  mar- 
riages were  valid.  It  is  true  that  in  the  decision  of  such  cases 
there  have  been  discrepancies,  and  that  the  decisions  at  Rome  have 
varied,  sometimes  being  ^ven  for  the  marriage  and  sometimes 
against  it ;  and  irregularities,  in  consequence  of  that  difference  of 
opinion,  have  arisen.  Pope  Benedict  XIV.  has  entered  at  great 
length  into  the  question,  and  the  grounds  upon  which  it  was  de- 
cided. He  issued  a  bull,  addressed  to  the  bishops  of  Belgium,  in 
which  he  pronounced  marriages  between  Protestants  in  Belgium, 
though  the  Council  of  Trent  had  been  there  promulgated,  to  be 
valid.  This  bull,  which  goes  at  length  into  the  question,  is  not  a 
remedial  one.  It  is  not  saying  that  they  shall  be  considered  as 
valid,  and  shall  be  valid  in  futuro  /  but  it  declares  that  they  have 
all  along  been  valid,  notwithstanding  the  promulgation  of  the  Coun- 
cil of  Trent  in  those  places ;  and  he  gives,  in  the  recitals  of  the 
bull,  the  reasons  of  the  decision ;  reasons  which  apply  to  any  other 
similar  case.  He  gives  a  variety  of  reasons,  which  it  is  not 
necessary  to  *  enter  into ;  but  I  may  mention  the  principal,  *  767 
and  those  which  he  dwells  upon  most.  First,  that  it  could 
not  be  the  intention  of  the  Council  of  Trent  to  bind  Protestants  in 
any  way,  from  the  very  fact  of  their  having  given  thirty  days  to 
elapse  between  the  promulgation  and  the  operation  of  the  decree, 
which  could  only  be  in  order  to  enable  Protestant  powers  to  pro- 
hibit the  execution  of  the  decree;  because,  he  says,  it  could  not  be 
expected  that  Protestants  would  go  before  a  Catholic  priest  to  be 
married :  and,  he  says,  if  we  admit,  in  the  present  case,  those  mar- 
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riagea  to  be  invalid,  we  introduce  the  very  evil  which  it  was  the 
intention  of  the  Council  to  avoid,  and  we  shall  make  the  decrees 
of  the  Council  a  subject  of  dislike  to  Protestants,  which  it  evidently 
was  the  object  of  the  Council  by  that  decree  to  avoid.  Then  he 
observes  that  it  would  be  contrary  to  the  spirit  of  the  Council  to 
interfere  in  that  way,  inasmuch  as  it  would  produce  a  serious  evil 
to  the  Catholic  reli^on,  which  the  Council  themselves  wished  to 
avoid ;  which  was  that  of  fictitious  conformity  or  fictitious  con- 
version, for  the  purpose  of  getting  rid  of  matrimonial  arrangements ; 
and  he  alludes  to  the  danger  there  would  be  of  persons  that  wished 
to  become  Catholics  being  prevented  by  the  fear  of  having  to  be 
considered  as  having  lived  until  then  in  a  state  of  concubinage. 
Those  evils  are  such  that  he  cannot  suppose  the  Council  to  have 
intended  to  produce  them ;  and,  therefore,  he  interprets  the  decree 
of  the  Council  in  such  a  way  as  not  to  invalidate  the  marriages  of 
Protestants." 
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ABATEMENT,  PLEA  IN. 

A  plea  in  abatement  ia  a  dilatory  plea,  and  must  be  pleaded  with 
strict  exactness.  Where,  therefore,  defendants  in  an  indictment 
in  the  Court  of  Queen's  Bench  in  Dublin,  pleaded  in  abatement, 
that  the  indictment  was  found  on  the  evidence  of  witnesses  who 
had  not  been  sworn  in  Court,  according  to  the  Act  56  Geo.  3, 
c.  87;  but  did  not  set  out  in  the  plea  the  names  of  those  wit- 
nesses, nor  allege  that  there  were  no  other  witnesses  duly  sworn 
on  whose  evidence  the  indictment  was  found,  nor  allege  that 
the  witnesses  on  whose  evidence  it  was  found,  were  not  affirmed, 
the  plea  was  held  bad.  —  O'ConneU  v.  The  Queen^  166. 
And  for  the  same  reasons,  a  plea  in  abatement  on  the  ground  that 
the  swearing  of  the  witnesses  had  not  been  duly  certified  by  the 
signature  of  the  foreman  or  other  member  of  the  grand  jury, 
under  the  1  &  2  Vict.,  c.  87,  was  held  bad.  —  Id.  ibid. 

ACT  OF  PARLIAMENT.    See  Bailwat  CoMPAinr. 

ANNUITIES.    See  Pbiobity. 

APPEAL.    See  Costs.    Pbacticb,  14. 

APPOINTMENT.    See  Officb. 

ABRAY.    See  Challbkob  of  Jubt. 

ASSIZE.    See  Pbactiob,  5. 

ATTORNEY  AND  SOLICITOB.    See  Solioitob  and  Clibnt. 

BILL  OF  LADING. 

A  carrier  by  sea,  under  a  bill  of  lading  of  goods  '  *  to  be  delivered  in 
the  like  good  order  and  condition  at  the  aforesaid  port  of,  &c., 
all  and  every  the  dangers  of  the  seas,  &c.,  excepted,  imto  Mr. 

or  assigns,  on  paying  for  the  said  goods  freight  and 

charges  as  per  margin,  with  primage  and  average  accustomed," 

is  not  entitled  immediately  on  the  arrival  of  the  vessel, 

and  without  notice  to  the  owner,  to  land  the  goods  ;  *  and  *  769 

if  he  should  land  them,  and  they  should  be  destroyed,  he 

will  be  answerable  to  the  owner  for  the  loss.  —  Bourne  v.  OcUUfff 

45. 

BILL  OF  BEVIEW.    See  Pbactiob. 

BISHOP. 

A  Roman  Catholic  bishop,  holding  the  office  of  coadjutor  to  a  vicar- 
apostolic  in  this  country,  is,  in  virtue  of  that  office,  to  be  con- 
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sidered  as  a  person  skilled  in  the  matrimonial  law  of  Rome,  and 
therefore  admissible  as  a  witness  to  prove  that  law.  —  Sutsex 
Peerage  Case,  85. 
BROKER. 

In  case,  the  declaration  alleged  that  A.  employed  B.  as  a  broker,  to 
sell  and  deliver  oil,  on  the  terms  contfdned  in  such  contracts  of 
sale  as  shoold  be  made  with  persons  who  should  become  pur* 
chasers  thereof,  for  reasonable  commission  to  B.  :  that  B.  ac- 
cepted the  employment,  and  sold  oil  to  C.  on  the  terms  of 
payment  on  delivery  :  that  it  thereupon  became  the  duty  of  B. 
not  to  deliver  the  oil  without  payment :  that  B.  delivered  the 
oil  to  C,  but  did  not  obtain  payment,  whereby  the  plaintiff  was 
damnified. 

Held,  that  the  duty  of  B.  arose  out  of  the  contract ;  that  this  declar- 
ation, therefore,  set  forth  a  good  cause  of  action  ;  and  that, 
after  verdict,  judgment  could  not  be  arrested.  —  Brown  v.  Bocr^ 
man,  1. 

CARRIER. 

1.  A  carrier  by  sea,  under  a  bill  of  lading  of  goods  **  to  be  delivered 

in  the  like  good  order,  &c.,  at  the  port  of,  &c.,  unto  Mr. 

or  assigns,  on  paying  for  the  said  goods  freight  and  charges  as 
per  margin,  with  primage  and  average  accustomed,"  is  not 
entitled  immediately  on  the  arrival  of  the  vessel,  and  without 
notice  to  the  owner,  to  land  the  goods  ;  and  if  he  should  land 
them,  and  they  should  be  destroyed,  he  will  be  answerable  to 
the  owner  for  the  loss.  —  Bourne  v.  Chttiff,  45. 

2.  In  a   declaration  against   carriers,  one   of    the  counts  averred 

the  contract  to  be  to  carry  goods  from  D.  to  L.,  and  to  take 
care  of  them  on  landing  them  at  a  wharf  there,  and  to  deliver 
them  to  the  plaintiff  ;  the  defendants  pleaded  that  they  did  take 
care  of  the  goods  at  the  wharf  till  they  were  destroyed  by  fire, 
without  defendants'  default. 
Held,  a  good  plea  to  the  count.  — Id.  ibid. 

♦  770  ♦  CASE.    See  Plkadiko. 

CHALLENGE  OF  JURY.    See  Jury. 

A  challenge  to  the  array  in  the  Court  of  Queen's  Bench  in  Dublin, 
alleged  that  the  jurors'  book  had  not  been  completed  in  con- 
formity with  tlie  requisites  of  the  Act  8  &  4  Will.  4,  o.  9  ;  that 
the  names  of  fifty-nine  persons,  duly  qualified  to  serve  on  juries, 
had  been  fraudulently  omitted  from  tdie  general  list  from  which 
the  book  was  made  up,  and  from  the  book  itself,  for  the  pur- 
pose of  prejudicing  the  defendants :  but  the  challenge  did  not 
contain  any  specific  accusation  against  the  sheriff  or  other  re> 
turning  officer  concerned  in  preparing  the  list. 

Qucere.  Whether  the  causes  of  challenge  to  the  array,  thus  alleged, 
were  sufficient?  Per  Lord  Dbnman  :  They  were  sufficient. — 
O'Connell  V.  The  Queen^  156. 
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The  right  of  a  defendant  to  a  peremptory  challenge  of  jnrors  to  the 
number  of  twenty,  ezistB  in  all  cases  of  felony,  and  is  not  con- 
fined to  those  which  are  punishable  capitally. 

The  law  is,  in  this  respect,  the  same  in  Ireland  as  in  England.  — 
Gray  y.  The  Queen,  427. 
CHANCERY  IN  SCOTLAND. 

The  director  of  Chancery  in  Scotland  could  not,  before  the  passing 
of  the  67  Geo.  8,  o.  64,  appoint  two  persons  jointly  to  be  clerk 
of  chancery  for  their  lives  and  the  life  of  the  surviyor  of  them. 
—  Earl  o/Rosslyn  v.  Aytoun,  742. 
CONTINUANCE  AND  DISCONTINUANCE. 

The  Court  of  Queen's  Bench  in  Dublin,  in  ffilary  Term,  made  an 
order  for  a  trial  at  bar  in  that  term  ;  and  another  order  declaring 
that,  in  case  the  trial  should  not  terminate  before  the  end  of  the 
term,  the  next  and  every  succeeding  day  until  the  first  day  of 
the  following  term,  or  so  many  days  as  should  be  necessary, 
should  be  appointed  for  the  continuation  of  such  trial ;  and  that 
every  day  so  appointed  should  be  deemed  a  part  of  Hilary 
Term. 

Held,  that  this  order  was  properly  made  under  the  authority  of  the 
1  &  2  Will.  4,  c.  31,  §  3;  and  had  the  effect  of  duly  continuing 
the  trial  during  the  days  appointed.  —  O^Connell  v.  The  Queen, 
166. 

After  that  order,  which  was  entered  on  the  record,  a  continuance  was 
entered  from  the  day  in  vacation  on  which  the  verdict  was  found, 
until  the  following  term. 
Held,  that  there  was  no  discontinuance.  —  Id.  ibid. 
•CONTRACT.     See  Pleading.  •771 

Evidence  of  former  transactions  between  the  same  parties 
can  bereceived  for  the  purpose  of  explaining  the  meaning  of  the 
terms  used  in  their  written  contract.  — Bourne  v.  Gatliff,  46. 
COSTS.     See  Practice,  1,  2, 13. 

A  declaration  consisted  of  two  counts.  The  defendants  pleaded  six 
pleas  ;  four  to  the  first,  and  two  to  the  second  count ;  all  the 
pleas  tendering  issues  of  fact.  The  plaintiff  demurred  specially 
to  the  third  and  fourth  pleas,  and  generally  to  the  sixth  plea, 
and  took  issue  on  the  others.  The  Court  of  Common  Pleas 
gave  Judgment  for  the  plaintiff  on  all  the  demurrers.  The 
cause  went  down  to  trial  on  the  issues,  and  a  verdict  was  found 
for  the  plaintiff  on  the  issues  raised  on  the  first  count  of  the 
declaration  :  as  to  the  issue  on  the  second  count,  the  jurors  were 
discharged  by  consent.  Judgment  was  afterwards  entered  for 
the  plaintiff.  On  a  writ  of  error  to  the  Exchequer  Chamber, 
that  Court  afllrmed  the  judgment  of  the  Common  Pleas,  except 
as  to  the  general  demurrer  to  the  sixth  plea,  which  plea  the 
Exchequer  Chamber  declared  to  be  a  sufficient  answer  in  law  to 
the  second  count.  A  general  order  was  made  for  the  defendants 
to  pay  costs  to  the  plaintiff,  but  no  order  was  made  to  except, 
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out  of  these  general  costs,  the  costs  of  the  sixth  plea  and  the 
demurrer.  The  Exchequer  Chamber  awarded  to  the  plaintiff 
costs  under  the  statute,  for  delay  in  the  execution  of  his  judg- 
ment, by  reason  of  the  writ  of  error.  On  error  brought  in  this 
House,  — 

Heldy  that  the  Court  of  Exchequer  Chamber  ought  not  to  bays 
awarded  the  costs  under  the  statute,  and  ought  to  haTe  excepted 
the  costs  of  the  sixth  plea  out  of  the  general  costs  awarded  to 
the  plaintifE.  —  Bourne  v.  Gatliff^  45. 

SerribU,  that  on  an  appeal  against  a  decree  for  mere  matter  of  form, 
the  House  might  affirm  the  decree  in  all  other  respects,  but  yaiy 
it  on  the  point  of  form,  and  make  the  appellant  pay  the  costs. 
—  Waters  t.  Groom,  684. 

A  case  was  pending  in  this  House  ;  the  defendant  in  a  rimilar  case 
made  an  offer  to  the  plaintiff  to  be  bound  by  the  decision  of  the 
House  in  the  case  pending.  The  plaintiff  took  no  notice  of 
the  offer,  but  compelled  the  defendant  to  go  on  with  his  defence. 

*  772      Judgment  was  f^yen  against  the  defendant ;  *  he  brought  an 

appeal  to  this  House,  and  prosecuted  it  to  a  hearing  after  an 
adyerse  decision  in  the  case  preyiously  pending.  Judgment  being 
giyen  against  him  in  his  own  case,  he  was  ordered  to  pay  the 
respondent's  costs.  —  FarreU  y.  Gleeion^  702. 

CRIMINAL  PLEADING.     See  Pleading. 

CROWN  COUNSEL.    See  P&aoticb,  4, 10, 11. 

COUNTS.     See  Pleading. 

DECLARATIONS  OF  DECEASED  PERSONS.     See  Evidence. 
DEVISE.    See  Will. 

EVIDENCE.    See  Practice  ,  8. 

Evidence  of  former  transactions  between  the  same  parties  can  be  re- 
ceived for  the  purpose  of  explaining  the  meaning  of  the  tenns 
used  in  their  written  contract.  —  Bourne  y.  Gatliff^  45. 

In  a  claim  of  peerage,  where  the  question  was,  whether  the  deceased 
peer  had  been  married  or  not,  a  prayer-book  found  after  the 
death  of  the  claimant's  mother,  among  her  papers,  was  receiyed, 
and  an  entry  made  in  her  handwriting,  declaring  the  fact  of  the 
marriage,  read  from  it,  not  as  oonclusiyely  proving  that  fact, 
but  as  a  declaration  of  it,  made  by  one  of  the  parties  at  the 
time.  —  Sussex  Peerage  Case,  85. 

A  will  of  the  deceased  peer,  made  many  years  before  his  death,  de- 
claring, and  in  the  most  solemn  form,  his  marriage,  and  the 
legitimacy  of  his  son  (the  claimant  of  the  peerage),  was  proposed 
to  be  read  as  a  declmtion  made  by  one  of  the  parties  ;  but  it 
was  rejected,  because  the  date,  and  certain  expressions  in  it, 
showed  it  to  have  been  written  after  a  suit  to  annul  a  marriage 
of  the  deceased  peer  had  been  instituted  by  his  father,  and  be- 
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cause  there  was  nothing  to  show  that  that  marriage  was  not  the 
very  marriage  in  question.  —  Id.  ihid. 

The  declarations  of  a  deceased  clergyman  to  his  son,  to  the  effect  that 
he  had  celebrated  a  marriage  between  the  deceased  peer  and  his 
alleged  wife,  are  not  receiyable  in  evidence  as  the  declar- 
ations of  a  deceased  party  made  against  his  own  *  interest ;  *  773 
such  interest  not  being  of  a  pecuniary  nature.  —  Sussex 
Peerage  Case,  85. 

The  law  does  not  recognize  the  apprehension  of  possible  danger  of  a 
prosecution,  as  creating  an  interest  which  can  bring  these  declar- 
ations within  the  rule  in  favour  of  their  admissibility  in  evidence, 
upon  the  ground  of  their  being  declarations  made  against  the 
interest  of  the  party  making  them.  — Id.  ibid. 

A  professional  or  official  witness,  giving  evidence  as  to  foreign  law, 
may  refer  to  foreign  law  books  to  refresh  his  memory,  or  to 
correct  or  confirm  his  opinion  ;  but  the  law  itself  must  be  taken 
from  his  evidence.  —  Id.  ibid, 
"EXPORTATION." 

The  words  **  shipped  for  exportation  "  are  not  necessarily  restricted 
to  an  exportation  to  foreign  countries,  but  may  mean  exporta- 
tion in  its  widest  sense  ;  that  is,  a  carrying  out  of  port.  —  Stock- 
ton and  Darlington  Railway  Company  y.  Barrett,  590. 

FELONY.     See  Challengb  of  Jury. 

FINDING  ON  AN  INDICTMENT.    See  Pleadino,  5,  6,  7,  8,  9. 

FBAUD.    See  Solicitob  and  Clixkt. 


GRAND  JURY. 

The  56  Geo.  3,  c.  87,  is  repealed  by  the  1  &  2  Vict.  c.  37  ;  and  the 
latter  Act  applies  to  the  Court  of  Queen's  Bench,  as  well  as  to 
the  Courts  of  Assize  and  Quarter  Sessions, in  Ireland.  —  O^Con- 
nell  V.  The  Queen,  156. 

INDICTMENT.    See  Pleading. 

INQUISITION.    See  Railway  Company. 

An  inquisition  to  assess  compensation  under  a  private  Act  of  Par- 
liament, must  state  the  facts  necessary  to  raise  the  jurisdiction  ; 
but  it  will  not  be  defective  for  not  stating  a  fact  which  is  neces- 
sarily implied  by  those  that  are  stated.  —  Taylor  v.  Clemson, 
610. 

INTEREST.    See  Office.    Witness. 

•*  INTIMIDATION." 

A  count  charging  defendants  with  conspiring  *'  to  cause  and  procure 
divers  subjects  to  meet  together  in  large  numbers  for 
*the  unlawful  and  seditious  purpose  of  obtaining,  by   *774 
means  of  the  intimidation  to  be  thereby  caused,  and  by 
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means  of  the  exhibition  and  demonstration  of  great  phyncal 
force  at  such  meetings,  changes  in  the  goyemment,  laws,  and 
constitution  of  the  realm,"  is  bad:  first,  because  '*intimida> 
tion  "  is  not  a  technical  word  having  a  necessary  meaning  in  a 
bad  sense ;  and,  secondly,  because  it  is  not  distinctly  shown 
what  species  of  intimidation  is  intended  to  be  produced,  or  on 
whom  it  is  intended  to  operate.  —  O^ConneU  and  Otken  y.  The 
Queen^  155. 
IBELAND.    See  Gband  Jubt.    Jubt, 


JUDGMENT.    See  Costs.    Flbadino.    Fbacticb.   Bboognzzakcks. 
SciBE  Facias. 

JUEY. 

The  right  of  a  defendant  to  a  peremptory  challenge  of  jurors  to  the 
number  of  twenty  exists  in  all  cases  of  felony,  and  is  not  con- 
fined to  those  which  are  punishable  capitally  ;  and  the  law  is,  in 
this  respect,  the  same  in  Ireland  as  in  England.  —  Groy  y.  7^ 
Queen,  427. 

LIMITATION  OF  TIME.    See  Scibe  Facias.    Tithes. 


MARRIAGE.     See  Eyidbitcb.    Rotal  Mabbiaob  Act. 
MODUS.    See  Tithes. 

In  a  bill  for  tithes,  the  defendants  set  up  a  modus  for  outners  (persons 
dwelling  out  of  the  parish,  but  holding  lands  within  it)  to  pay 
4d,  per  acre  for  all  ancient  pasture-land. 
Held,  that  such  modus,  if  proved  in  fact,  would  be  good  in  law.  — 

Byron  v.  Cooper,  556. 
The  existence  of  this  modus  haying  been  established,  the  rector  was 
allowed  to  take  an  issue  to  try  whether  it  applied  to  ancient  pas- 
tare-lands,  which,  after  being  meadowed  or  ploughed  up  within 
the  time  of  legal  memory,  were  reconyerted  to  pasture. — Id. 
ibid, 

NOTICE. 

Where  notice  to  a  party  was  required  in  certain  prooeedinga  under  a 
Railway  Act,  the  want  of  notice  was  held  to  be  waived  by  the 
fact  that  the  party  to  whom  it  ought  to  have  been  given  ap- 
peared, and  made  no  protest  on  account  of  the  want  of  it.  — 
Taylor  v.  Clemson,  610. 

•775  •OFFICE. 

An  appointment  to  an  office  for  the  life  of  the  appointee  is  not  in- 
valid upon  the  sole  ground  that  the  person  making  the  i^pointr 
ment  only  holds  his  own  office  for  life. — Earl  of  Rosslyn  v 
Aytoun,  742. 
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The  holder  of  an  office  enjoyed  the  right  of  appointing  a  sub-officer  : 
the  57  Geo.  8,  o.  64,  passed  to  regulate  this  and  other  offices, 
enacted  that,  *'  upon  ^e  termination  respectiTely  of  the  present 
existing  interests  in  the  undermentioned  offices"  (mentioning 
the  office  and  sub-office),  **  and  so  soon  as  the  said  offices  shall 
become  vacant,"  the  regulation  of  them  shall  be  rested  in  the 
Lords  of  the  Treasury.  After  the  passing  of  the  Act  the  sub- 
officer  died,  and  the  officer  appointed  another  person,  and  died. 

Held,  that  on  his  death  the  sub-office  became  vacant ;  for  the  words 
existing  interests,"  in  the  statute,  did  not  mean  the  right  of  the 
holder  of  one  office  to  appoint  to  another.  —  Id*  Und, 


PEERAGE.    See  Evidxncb. 
PLEADING. 

1.  Wherever  there  is  a  contract,  and  something  is  to  be  done  in  the 

course  of  the  employment  which  is  the  subject  of  that  contract, 
if  there  is  a  breach  of  duty  in  the  course  of  that  employment, 
the  party  injured  may  recover  either  in  tort  or  in  contract.  — 
Brotcn  v.  Boarman,  1. 

2.  In  case,  the  declaration  alleged  that  A.  employed  B.  as  a  broker, 

to  sell  and  deliver  oil,  on  the  terms  contained  in  such  contracts 
of  sale  as  should  be  made  with  persons  who  should  become  pur- 
chasers thereof,  for  reasonable  commission  to  B. :  that  B.  ac- 
cepted the  employment,  and  sold  oil  to  C.  on  the  terms  of 
payment  on  delivery  :  that  it  thereupon  became  the  duty  of  B. 
not  to  deliver  the  oil  without  payment :  that  B.  delivered  the 
oil  to  C,  but  did  not  obtain  payment,  whereby  the  plaintiff  was 
damnified. 
Held^  that  the  declaration  set  forth  a  good  cause  of  action  :  that  the 
duty  of  B.  arose  out  of  the  contract ;  and  that,  after  verdict, 
judgment  could  not  be  arrested.  —  Id.  ibid. 

3.  In  a  declaration  against  carriers,  one  of  the  counts  averred  the 

contract  to  be  to  carry  goods  from  D.  to  L.,  and  to  take 
*  care  of  them  on  landing  at  a  wharf  there,  and  to  deliver  *  776 
them  to  the  plaintiff  ;  the  defendants  pleaded  that  they  did 
take  care  of  the  goods  at  the  wharf  till  they  were  destroyed  by 
fire  without  defendant's  default. 
ffeldf  a  good  plea  to  the  count.  —  Bourne  v.  Gatliff,  45. 

4.  A  general  judgment  for  the  Crown,  on  an  indictment  containing 

several  counts,  one  of  which  is  bad,  and  where  the  punishment 
is  not  fixed  by  law,  cannot  be  supported.  —  O^ConneU  and  Others 
V.  The  Queen,  155. 

5.  A  good  finding  on  a  bad  county  and  a  bad  finding  on  a  good  count, 

stand  on  the  same  footing  ;  both  being  nullities.  —  Id,  ibid. 

6.  Where  a  count  in  an  indictment  contains  only  one  charge  against 

several  defendants,  the  jury  cannot  find  any  one  of  the  defend- 
ants guilty  of  more  than  one  charge.  —  Id.  ibid* 
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7.  Where,  therefore,  a  count  in  an  indictment  charged  Mreral  de. 

fendante  with  conspiring  together  to  do  several  illbgal  acts,  and 
the  jury  found  one  of  them  guilty  of  conspiring  with  some  of  the 
defendants  to  do  one  of  the  acts,  and  guilty  of  conqnring  with 
others  of  the  defendants  to  do  another  of  the  acts,  such  finding 
is  bad,  as  amounting  to  a  finding  that  one  defendant  was  guilty 
of  two  conspiracies,  though  the  count  charged  only  one.  —  Id. 
Und. 

8.  An  indictment  against  different  defendants  consisted  of  sereral 

counts  charging  them  withyarious  illegal  acts.  Some  of  the 
counts  were  bad,  and  on  some  of  the  good  counts  there  were  bad 
findings.  The  judgment  against  each  of  the  defendants  wss 
stated  to  be  in  respect  of  **  his  offences  aforesaid." 
Held,  that  each  count  must  be  considered  as  charging  a  separate 
offence,  and  that  the  expresflion  '*  his  offences  aforesaid  *'  must 
be  treated  as  extending  to  all  the  offences  of  which  each  de- 
fendant had  been  found  guilty  ;  and  as  some  of  the  counts  and 
some  of  the  findings  were  bad,  such  judgment  could  not  be  siqk 
ported.  —  Id.  ibid, 

9.  Upon  a  count  in  an  indictment  against  eight  defendants,  charging 

one  conspiracy  to  effect  certain  objects,  a  finding  that  three  of 
the  defendants  are  guilty  generally,  that  four  of  them  are  guilty 
of  conspiring  to  effect  some,  and  not  guilty  as  to  the  residue  <tf 
*  777  these  objects,  is  bad  in  law,  and  *  repugnant ;  inasmuch  as  the 
finding  that  the  three  were  guilty,  was  a  finding  that  they  were 
guilty  of  conspiring  with  the  other  five  to  effect  all  the  objects 
of  the  conspiracy  ;  whereas,  by  the  same  finding,  it  appears  that 
the  other  five  were  guilty  of  conspiracy  to  effect  only  some  of 
those  objects.  —  Id,  ibid. 

10.  A  count  charging  defendants  with  conspiring  "  to  cause  and  pro- 

cure divers  subjects  to  meet  together  in  large  numbers  for  the 
unlawful  and  seditious  purpose  of  obtaining,  by  means  of  the 
intimidation  to  be  thereby  caused,  and  by  means  of  the  exhibi- 
tion and  demonstration  of  great  physical  force  at  such  meetings, 
changes  in  the  government,  laws,  and  constitution  of  the  realm," 
'  is  bad  :  first,  because  **  intimidation  "  ia  not  a  technical  word 
having  a  necessary  meaning  in  a  bad  sense  ;  and,  secondly,  be- 
cause it  is  not  distinctly  shown  what  species  of  intimidation  is 
intended  to  be  produced,  or  on  whom  it  is  intended  to  operate. 
—  Id,  ibid. 

11.  A  plea  in  abatement  is  a  dilatory  plea,  and  must  be  pleaded  with 

strict  exactness.  Where,  therefore,  defendants  in  an  indict- 
ment in  the  Court  of  Queen's  Bench  in  Dublin,  pleaded  in 
abatement,  that  the  indictment  was  found  on  the  evidence  of  wit- 
nesses who  had  not  been  sworn  in  open  Court,  according  to  the 
Act  5  &  6  Geo.  8,  c.  87 ;  but  did  not  set  out  in  the  plea  the 
names  of  those  witnesses,  nor  allege  that  there  were  no  other 
witnesses  duly  sworn  on  whose  evidence  the  indictment  was 
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found,  nor  allege  that  the  witQesses  on  whose  evidence  it  was 
found,  were  not  afl&rmed,  the  plea  was  held  bad.  —  Id,  ibid, 

12.  And  for  the  same  reasons,  a  plea  in  abatement  on  the  ground  that 

the  swearing  of  the  witnesses  had  not  been  duly  oertified  by  the 
signature  of  the  foreman  or  other  member  of  the  grand  Jury, 
under  the  1  &  2  Vict.  c.  37,  was  held  bad.  —  Id.  ibid, 

13.  An  Act  of  Parliament  authorized  a  railway  company  to  take  lands 

necessary  for  the  railway  works,  on  payment  or  tender  of  such 
sums  of  money  as  should  have  been  agreed  upon,  or  awarded  by 
a  jury  in  the  manner  directed  by  the  Act ;  and  by  the  section  of 
the  Act  for  settling  differenees  between  the  company  and  owners 
and  occupiers  of,  or  persons  interested  in,  the  lands  to  be  taken, 
it  was  enacted  that  if  any  siich  person  should  not  agree  with  the 
company  as  to  the  amount  of  purchase-money,  or  should 
refuse  to  accept  *  such  parehase-money  as  should  be  *  778 
offered  by  the  company,  or  should,  for  twenty-one  days 
after  notice  to  him  in  writing,  neglect  or  refuse  to  treat,  or 
should  not  agree  with  the  company  for  the  sale  of  his  interest, 
&e.,  the  company  might  issue  a  warrant  to  the  sheriff  to  summon 
a  jury  to  assess  the  sum  to  be  paid  for  the  purchase  of  the  lands ; 
and  the  sheriff  should  give  judgment  for  such  sum. 

The  company  issued  a  warrant,  purporting  to  be  pursuant  to  the 
powers  given  by  the  Act,  and  requiring  the  sheriff  to  summon  a 
jury  to  assess  the  value  of  the  plaintiff's  lands,  &c.  The  jury 
was  summoned,  and  assessed  the  value  ;  the  owner  of  the  land 
attending,  and  protesting  that  the  company  had  no  right  to  take 
his  lands,  as  not  being  described  in  the  schedule  to  the  Act.  An 
inquisition  was  recorded  purporting  to  be  taken  **  pursuant  to 
the  Act,  on  the  oaths  of  jurors  duly  impanelled,  in  pursuance  of 
the  warrant  of  inquisition  annexed,  who  assessed  the  sum  to  be 
paid  for  the  property  particulariied  in  the  warrant,  and  author- 
ized by  the  Act  to  be  taken  for  the  railway;  whereupon  the 
sheriff,  in  pursuance  of  the  Act,  gave  judgment  for  that  sum." 
Neither  the  warrant  nor  inquisition  stated  that  the  owner  had 
refused  to  treat,  or  had  not  agreed  with  the  company  for  the  sale 
of  his  land,  nor  that  the  company  had  served  on  him  the  notice 
required  by  the  Act  to  be  given  ;  but  it  appeared  aliunde  that  he 
did  not  agree  with  the  company,  and  that  he  had  received  the 
requisite  notices. 

Heldy  that  sufficient  facts  were  stated  in  the  inquisition  and  warrant 
to  show  the  jurisdiction  of  the  sheriff  and  jury.  —  Taylor  v.  Clem" 
son,  610. 
«*PaBT." 

A  Railway  Act  enabled  the  proprietors  of  the  railway  to  levy  a  toll 
upon  **  all  coals  shipped  on  board  any  vessel,  Ac.,  in  the  port  of 
8tockton-npon-Tees  aforesaid. ' ' 

Held,  that  these  words  meant  the  whole  port  of  that  name,  and  were  not 
restricted  to  the  port  of  the  town  of  Stockton-npon-Tees  ;  that 
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there  was  not  such  an  ambiguity  in  the  enacting  part  of  the  Act  as 
to  compel  a  reference  to  the  preamble  of  it ;  and  that  the  word 
**  aforesaid  "  did  not  limit  the  expression  to  the  port  of  the  town 
as  described  in  that  preamble. —  Stockton  and  Darlington  Railway 
Company  y.  Barrett^  590. 
•779   ♦PRACTICE. 

1.  A  declaration  consisted  of  two  counts.  The  defendants  pleaded 
six  pleas;  four  to  the  first,  and  two  to  the  second  count.  The 
plaintifE  demurred  specially  to  the  third  and  fourth  pleas,  and 
generally  to  the  sixth  plea,  and  took  issue  on  the  others.  The 
Court  of  Comm<m  Pleas  gave  judgment  for  the  plaintiff  on  all 
the  demurrers.  The  cause  went  to  trial  on  the  issues,  and  a 
verdict  was  found  for  the  plaintiff  on  the  issues  raised  on  the 
first  count :  as  to  the  issue  on  the  second  count,  the  jurors  were 
discharged  by  consent.  Judgment  was  afterwards  entered  for 
the  plaintiff.  On  a  writ  of  error,  the  Exchequer  Chamber 
affirmed  the  judgment  of  the  Common  Pleas,  except  as  to  the  de- 
murrer to  the  sixth  plea,  which  plea  the  Exchequer  Chamber 
declared  to  be  a  sufficient  answer  in  law  to  the  second  count. 
A  general  order  was  made  for  the  defendants  to  pay  costs  to  the 
plidntiff,  but  no  order  was  made  to  except,  out  of  these  general 
costs,  the  costs  of  the  sixth  plea  and  the  demnrrer.  The  Ex- 
chequer Chamber  awarded  to  the  plaintiff  costs  under  the  stat- 
ute for  delay  in  the  execution  of  his  judgment  by  reason  of  the 
writ  of  error. 
Held,  that  the  Court  of  Exchequer  Chamber  ought  not  to  have  awarded 
the  costs  under  the  statute,  and  ought  to  have  excepted  the  costs 
of  the  sixth  plea  out  of  the  general  costs  awarded  to  the  plaintiff. 
—  Bourne  v.  Gatliff,  46. 

2.  This  House  pronounced  the  same  judgment  which  the  Court  of  Ex- 

chequer Chamber  ought  to  have  pronounced.  —  Id,  ibid, 

3.  In  a  claim  of  peerage,  whese  evidence  has  been  produced  for 

the  purpose  of  establishing  a  certain  point,  the  party  who  has 
produced  it  will  not,  should  the  Crown  call  evidence  of  a  con- 
tradictory kind,  be  allowed  to  produce  additional  evidence  con- 
firmatory of  the  first.  —  Sussex  Peerage  Case,  85. 

4.  Before  the  claimant's  junior  counsel  summed  up  the  evidence  pre- 

viously to  the  opening  of  the  case  on  the  part  of  the  CroiKH, 
the  counsel  for  the  Crown  were  required  by  the  committee  to 
declare  whether  they  would  or  would  not  call  evidence  on  a 
question  of  foreign  law,  so  as  to  enable  the  claimant's  counsel  to 
determine  whether  they  would  then  (as  they  could  not  after- 
wards) produce  any  additional  evidence  on  that  question.  -^  Id. 
Und, 
•780  •  5.  The  56  Geo.  3,  c  87,  is  repealed  by  the  1  &  2  Vict.,  c.  37;  and 
this  latter  Act  applies  to  the  Court  of  Queen's  B^ich,  as  well  as 
to  the  Courts  of  Assise  and  Quarter  Sessi<»a,  in  Ireland.  — 
O'ConneU  and  Ckkers  v.  The  Queen,  156. 
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6.  A  challenge  to  the  array  m  the  Court  of  Queen's  Bench  m  Dublin, 

alleged  that  the  jurors'  book  had  not  been  completed  in  con- 
formity ¥rith  the  requisites  of  the  Act  8  &  4  Will.  4,  c.  9  ;  that 
the  names  of  fifty-nine  persons,  duly  qualified  to  serve  on  juries, 
had  been  fraudulently  omitted  from  the  general  list  from  which 
the  book  was  made  up,  and  from  the  book  itself,  for  the  pur- 
pose of  prejudicing  the  defendants ;  but  the  challenge  did  not 
contain  any  specific  accusation  against  the  sheriff  or  other  re- 
turning officer  concerned  in  preparing  the  list.  Qucere.  Whether 
the  causes  of  challenge  to  the  array,  thus  alleged,  were  suffi- 
cient ? —  Per  Lord  Dknman  :  They  were  sufficient.  —  O^Connell 
and  Other*  v.  The  <2ti««fi,  156. 

7.  The  Court  of  Queen's  Bench  in  Dublin,  in  Hilary  Term,  made  an 

order  for  a  trial  at  bar  in  that  term  ;  and  another  order,  declar- 
ing that,  in  case  the  trial  should  not  terminate  before  the  end 
of  the  term,  the  next  and  every  succeeding  day  until  the  first 
day  of  the  following  term,  or  so  many  days  as  should  be  neces- 
sary, should  be  appointed  for  the  continuation  of  such  trial ;  and 
that  every  day  so  appointed  should  be  deemed  a  part  of  Hilary 
Term. 

Held^  that  this  order  was  properly  made  under  the  authority  of  the 
1  £c  2  Will.  4,  c.  31,  §  3  ;  and  had  the  effect  of  duly  continuing 
the  trial  during  the  days  appointed.  —  Id,  ibid, 

*8.  After  that  order,  which  was  entered  on  the  record,  a  continuance 
was  also  entered  from  the  day  in  vacation  on  which  the  verdict 
was  found,  until  the  following  term. 

Held,  that  there  was  no  discontinuance.  — Id.  ibid, 

9.  In  a  proceeding  under  a  Railway  Act,  where  the  Act  required  a 

notice  to  be  given,  the  objection  arising  on  account  of  the  want 
of  such  notice,  was  held  to  be  waived  by  the  party  to  whom  it 
ought  to  have  been  given  appearing,  and  not  protesting  against 
the  proceedings  on  that  account.       Taylor  v.  Clemsan,  610. 

10.  Several  defendants,  charged  in  one  indictment  with  different 

illegal  acts,  severed  in  their  defence  ;  and  being  convicted  and 
sentenced  to  different  punishments,  brought  separate  writs  o{ 
error. 
*  Held,  that  they  were  entitled  to  appear  by  several  counsel,   *  781 
and  that  such  counsel  were  severally  entitled  to  reply. 

11.  The  counsel  for  the  Crown,  where  the  Crown  is  the  defendant  in  a 

writ  of  error,  are  not  necessarily  entitled  to  the  final  reply,  though 
the  Crown  is  the  real  litigant  ]>arty.  —  O^Connell  v.  I'he  Queen, 
156. 

12.  The  right  of  a  defendant  to  a  peremptory  challenge  of  jurors  to 

the  number  of  twenty,  exists  in  all  cases  of  felony,  and  is  not 
confined  to  those  which  are  punishable  capitally.    The  law  is,  in 
this  re^>ect,  the  same  in  Ireland  as  in  England.  —  Gray  v.  The 
Queen,  427. 
[J13.  The  existence  of  a  modue  as  to  ancient  pasture-lands  having  been 
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established  in  a  tithe  suit,  but  the  application  of  it  to  paalaie- 
lands  which,  after  being  meadowed  or  ploughed  up  within  the 
time  of  legal  memoiy,  had  been  reconverted  to  pasture,  being 
disputed,  the  rector  was  allowed  to  take  an  issue  to  try  that 
question ;  and  the  House  reserved  costs  and  further  directions 
till  such  issue  should  have  been  determined.  —  Byron  v.  Cooper^ 
666« 

14.  Qumre,  whether  an  appeal  will  lie  against  a  decree  for  mere  matter 
of  fonn. 

SembU,  that  on  an  appeal  for  such  a  cause,  the  House  might  affirm 
the  decree  in  all  other  respects,  but  vary  it  on  the  point  of  form, 
and  make  the  appellant  pay  the  costs.  —  WtUen  v.  Groom,  684. 

16.  A  scire  Jhcitu  on  a  judgment  is  not  a  mere  continuation  of  a  foimer 
suit,  but  creates  a  new  right.  —  FarreU  v.  Glee$on,  702.^ 

16.  A  judgment  was  obtained  in  1813.    It  was  revived  by  scire  faeku 

in  1828.  A  bill  was  filed  in  1888  in  the  Court  of  Exchequer  in 
Ireland  against  the  representatives  of  the  debtor,  praying  for  an 
account,  and  that  the  principal  and  interest  due  on  the  judgment 
might  be  satisfied  out  of  the  debtor's  personal  or  real  estate. 
Plea  of  the  Statute  of  Limitations  (8  &  4  WUl.  4,  c.  27,  {40.) 
Helflf  that  the  scire  facias  created  new  rights,  and  the  plea  was  no 
bar  to  the  suit.  —  Id.  ibid. 

17.  A  case  was  pending  in  this  House ;  the  defendant  in  a  similar 

case  made  an  offer  to  the  plaintiff  to  be  bound  by  the  deeisiofi  of 
the  House  in  the  case  pending.  The  plaintiff  took  no  notice  of 
the  offer,  but  compelled  the  defendant  to  go  on  with  his  defence. 

*  782       Judgment  was  given  against  tiie  defendant ;  *  he  brought  an  ap- 

peal to  this  House,  and  prosecuted  it  to  a  hearing  after  an 
adverse  decision  in  tiie  case  previously  pending.  Judgment 
being  given  against  him  in  his  own  case,  he  was  ordered  to  pay 
the  respondent's  costs.  —  Id.  ibid. 

18.  A  party  in  equity  who  mistakes  his  rights,  and  sues  in  a  wrong 

form,  is  not  entitied  to  an  order  that  would  deprive- the  defen- 
dants of  the  benefit  of  any  alterations  made  in  the  law  in  the 
mean  time.  —  Marquis  of  Waterford  v.  Knight^  663. 

19.  A  petition  for  a  bill  of  review  was  presented,  on  the  ground  of  a 

discovery  made  (soon  after  the  decree  in  the  cause)  that  some 
copies  of  papers  therein  put  in  evidence  were  not  in  conformity 
with  the  originals. 
Held,  that  as  these  papers  could  not  of  themselves  have  led  to  a  differ^ 
ent  result,  the  petition  for  leave  to  file  a  bill  of  review  had  been 
rightly  dismissed.  —  Charter  v.  Trevelyauj  714. 

PRECATORY  WORDS.     See  Will. 

PRINCIPAL  AND  AGENT.    See  Solicitob  Aim  Clibht.    Tbcstbi. 

PRIORITY. 

A  testator  gave  his  wife  his  freehold  estate  of  B.,  and  certain  specific 
chattels  ;  and  also  an  annuity  for  her  life,  charged  upon  all  his 
real  estates  (except  B.),  with  power  of  distress  for  the  same ; 
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the  first  pftyment  thereof  to  be  made  on  the  1st  of  May  or  No- 
vember which  should  first  happen  after  his  decease.  He  then 
charged  his  debts  upon  his  real  estates  (except  B.)f  in  ft^d  of  his 
personal  estate  ;  and  gave  an  annuity  to  his  sister,  in  similar 
terms  to  those  used  respeodng  that  given  to  his  wife.  He  next 
gave  several  pecuniary  legacies  to  nieces  and  others,  to  be  paid 
by  his  trustees,  as  soon  as  convenient  after  his  decease,  out  of 
the  residue  ci  his  personal  estate,  and  in  deficiency  thereof,  to 
be  raised  and  paid  by  them,  as  they  should  think  proper,  out 
of  his  real  estates  (except  B.)  ;  and  he  charged  the  same  there- 
with. He  lastly  gave  two  annuities  to  his  servants,  in  similar 
t&cm»  to  those  used  respecting  the  preceding  annuities.  The 
personal  estate  was  insufficient  to  pay  the  debts  and  legacies. 
The  real  estate  was  insufficient  to  pay  the  annuities  and  legacies. 
Held^  upon  the  true  construction  of  the  provisions  of  the  will,  that, 
as  to  the  real  estate,  tiie  annuities  were  entitled  to  priority 
over  the  legacies.  —  Creed  v.  Creeds  491. 

« 

♦  QUARTER  SESSIONS.     See  Practice,  5.  •788 

QUEEN'S  BENCH.     See  Practice,  5. 

RAILWAY  COMPANY.    See  Toli^ 

An  Act  of  Parliament  authorized  a  railway  company  to  take  land  ne<;es- 
sary  for  the  railway  works,  on  payment  or  tender  of  such  sums 
of  money  as  should  have  been  agreed  upon,  or  awarded  by  a 
jury  in  tiie  manner  directed  by  the  Act ;  and  by  the  section  of 
the  Act  for  settling  differences  between  the  company  and  owners 
and  occupiers  of,  or  persons  interested  in,  lands  to  be  taken,  it 
was  enacted  that  if  any  such  person  should  not  agree  with  the 
company  as  to  the  amount  of  purchase-money,  or  should  refuse 
to  accept  such  purchase-money  as  should  be  offered  by  the  com- 
pany, or  should,  for  twenty-one  days  after  notice  to  him  in 
writing,  neglect  or  refuse  to  treat,  or  should  not  agree  with  the 
company  for  the  sale  of  his  interest,  &c.,  or  should  not  disclose 
his  title  if  required,  or  in  any  other  case  where  agreement  for 
the  purchase  could  not  be  made,  the  company  might  issue  a 
warrant  to  the  sheriff  to  summon  a  jury  to  assess  the  sum  to  be 
paid  for  the  purchase  of  ihe  lands  \  and  the  sheriff  should  give 
judgment  for  such  sum. 

The  company  issued  a  warrant,  pnrportiBg  to  be  pursuant  to  the  pow- 
ers given  by  the  Act,  and  requiring  the  sheriff  to  summon  a 
jury  to  assess  the  value  of  the  plaintiff's  land,  Ac.  The  jury 
was  summoned,  and  assessed  the  value  ;  the  owner  of  the  land 
attending,  and  protesting  that  the  company  had  no  right  to  take 
his  lands,  as  not  being  described  in  the  schedule  to  the  Act. 
An  inquisition  was  recorded,  purporting  to  be  taken  *'  pursuant 
to  the  Act,  on  the  oaths  of  jurors  duly  impanelled,  in  pursuance 
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of  the  warrant  to  the  inquisition  annexed,  who  asseased  the  aom 
to  be  paid  for  the  property  particalariaed  in  the  warrant,  and 
authorized  by  the  Act  to  be  taken  for  the  railway  ;  whereupon 
the  sheriff,  in  pursuance  of  the  Act,  gave  judgment  for  that 
sum . ' '  Neither  the  warrant  nor  inquisition  stated  that  the  owner 
had  refused  to  treat,  or  had  not  agreed  with  the  company  for  the 
sale  of  his  land,  nor  that  the  company  had  served  on  him  the 
notice  required  by  the  Act  to  be  given  :  but  it  appeared  aliunde 
that  he  did  not  agree  with  the  company,  and  that  he  had  re- 
ceived the  requisite  notices,  in  which,  and  in  the  warrant,  the 
property  was  particularized.  Held  -^ 
1st.  That  sufficient  facts  were  stated  in  the  inquisition  and  warrant 
to  show  the  jurisdiction  of  the  sheriff  and  jury. 

*  784  *  2d.  That  the  impanelling  a  jury,  and  an  assessment  by  them, 

being  facte  inconsistent  with  an  agreement,  necessarily  imply 
non-agreement ;  and  no  inquisition  is  defective  for  not  stating  a 
fact  which  is  necessarily  implied  by  those  that  are  stated. 

8d.  That  notice  was  waived  by  the  party's  appearing,  and  liot  pro- 
testing for  want  of  notice.  —  Taylor  v.  Clemson^  610. 
RECOGNIZANCES. 

Queers.  Whether  a  judgment  which  directs  that  each  of  several  de- 
fendants shall  enter  into  recognizances  to  keep  the  peace,  &c., 
**■  for  the  space  of  seven  years  next  ensuing  the  acknowledgment 
thereof,"  is  good,  as  no  period  is  fixed  for  entering  into  the  re- 
cognizances. —  O^ConneU  V.  The  Queen ,  156. 
REPLY.  See  Practice^  10,  11. 
ROYAL  MARRIAGE  ACT. 

The  Royal  Marriage  Act,  12  Geo.  8,  c.  11,  extends  to  prohibit  the 
contracts  of  marriages,  or  to  annul  any  already  contracted,  in 
violation  of  its  provisions,  wherever  the  same  may  be  contracted 
or  solemnized,  either  within  the  realm  of  England  or  without. — 
Sussex  Peerage  Case,  85. 


SCIRE  FACIAS. 

A  scire  facias  on  a  judgment  is  not  a  mere  continuation  of  a  former 
suit,  but  creates  a  new  right. 

A  judgment  was  obtained  in  1813.  It  was  revived  by  scire  facias  in 
1828.  A  bill  was  filed  in  1838,  in  the  Court  of  Exchequer  in 
Ireland,  against  the  representatives  of  the  debtor,  praying  for 
an  account,  and  that  the  principal  and  interest  due  on  the  judg- 
ment might  be  satisfied  out  of  the  debtor's  personal  or  real 
estate.  Plea  of  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27, 
§40). 

Held,  that  the  sdre  facias  created  new  rights,  and  that  the  plea  was 
no  bar  to  the  suit.  — Farrell  v.  Gleeson,  702. 
SOLICITOR  AND  CLIENT. 

W.,  being  indebted  to  C,  agreed  by  deed  to  convey  his  estate  to  C. 
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upon  trust  to  sell  the  same,  and  to  pay  off  certain  specified 
debts  of  W.  due  to  other  persons,  and  then  the  debt  due  from 
W.  to  C,  and  to  pay  oyer  the  surplus,  if  any,  to  W.  No  convey- 
ance 'was  executed.  C.  being  in  possession  of  the  estate 
under  a  Ji.  fa,  issued  on  a  judgment  upon  a  warrant  *  of  *  785 
attorney  given  by  W.,  agreed  with  W.'s  agent  to  purchase 
the  estate.  W.  afterwards  ratified  the  contract,  but  subsequently 
impeached  it,  as  one  made  by  a  trustee  for  his  own  benefit  and 
against  the  interest  of  the  cestui  que  trust. 

Held  J  that  C.  was  not  a  trustee  for  W.,  but  was  a  creditor  holding  a 
security  for  his  debt ;  and  that  the  contract  of  sale  was  valid.  — 
WcUers  V.  Groomy  684. 

A.  was  the  solicitor  and  land  agent  of  B.,  who  was  desirous  of  selling 
an  estate,  and  who  in  a  letter  to  A.  expressed  his  readiness  to 
sell  it  for  13,000  guineas.  The  estate  consisted  of  two  portions, 
and  a  land- valuer  (whose  valuation  was  not  shown  to  have  been 
commuuicated  by  A.  to  B.)  put  upon  the  two  portions  separate 
values  which,  added  together,  exceeded  the  13,000  guineas.  A. 
sold  part  of  the  estate  to  C.  for  a  sum  exceeding  the  valuer's 
estimate  of  that  portion,  and  then  purchased  the  other  portion 
for  a  sum  much  less  than  that  stated  in  the  estimate,  but  which, 
added  to  C.'s  purchase-money,  just  made  up  13,000  guineas. 
A.  pretended  that  the  latter  purchase  was  made  by  one  of 
his  relatives,  and  the  conveyance  from  B.  was  executed  to 
that  relative,  but  immediately  afterwards  a  conveyance  was 
executed  from  the  relative  to  A.,  and  in  that  conveyance  was  a 
recital  that  the  purchase-money  was  furnished  by  A.  These 
facts  were  not  discovered  till  thirty-seven  years  afterwards,  and 
then  B.  filed  his  bill  against  the  representatives  of  A.  (who  had 
died  seventeen  years  before)  to  set  aside  the  latter  conveyances, 
and  to  have  an  account. 

Held,  that  the  circumstances  of  the  transaction  were  of  a  fraudulent 
nature,  and  therefore  furnished  an  answer  to  the  objection  arising 
upon  the  length  of  time  during  which  the  transaction  had  re- 
mained unimpeached.  —  Charter  v.  Trevelyan,  714. 

Held^  also,  that  the  bill  was  sustainable,  though  disputes  which  had 
arisen  between  A.  and  B. ,  as  to  their  mutual  accounts,  had  been 
referred  in  A.  's  lifetime  to  a  barrister,  who  was  empowered  to 
inquire  into  all  matters  of  difference  between  them,  and  who, 
after  awarding  the  payment  of  a  certain  sum  by  A.  to  B.,  had 
directed  the  execution  of  mutual  releases  of  all  matters  in  dif- 
ference ;  and  such  releases  had  been  executed.  —  Id.  t6ic/. 
♦  SPECIFIC  PERFORMANCE.  See  Solicitor  and  Client.  ♦786 
STATUTE,  CONSTRUCTION  OF.     See  Office.    Railway. 

1.  By  the  Judges.  —  The  rule  for  the  construction  of  Acts  of  Parlia- 
ment is,  that  they  should  be  construed  according  to  the  intent 
of  the  Parliament  which  passed  the  Act  If  the  words  of  the 
statute  are  of  themselves  precise  and  unambiguous,  then  no 
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more  can  be  necessary  than  to  expound  those  words  in  their 
natural  and  ordinary  senae.  The  words  themselves  do,  in  such 
case,  best  declare  the  intention  of  the  legislature.  — Sunex  Feet' 
age  Case,  85. 

2.  The  56  Geo.  3,  c.  87,  is  repealed  by  the  1  &  2  Vict.  c.  87;  and  this 
latter  Act  applies  to  the  Court  of  Queen's  Bench,  as  well  as  to 
the  Courts  of  Assize  and  Quarter  Sessions,  in  Ireland.  —  O^Con- 
nellv.  The  Queen,  156. 

8.  Clauses  in  Acts  empowering  companies  to  levy  a  charge  upon  the 
public  —  as  in  Railway  Acts,  for  example — must,  where  the 
meaning  is  doubtful,  be  construed  favourably  for  the  public.  — 
Stockton  and  Darlington  Railway  v.  Barrett,  600. 

4.  The  words  **  existing  interests,"  in  the  57  Geo.  8,  c.  64,  which  was 
passed  to  regulate  certain  public  offices  in  Scotland,  do  not  mean 
the  right  of  the  holder  of  one  office  to  appoint  to  another. — Earl 
of  Rosslyn  y.  Aytoun,  742. 


TITHES.     See  Modus. 

A  bill  for  an  account  of  tithes  was  filed  against  five  defendants,  be- 
fore the  expiration  of  one  year  from  the  date  of  the  2  &  3 
Will.  4,  C.I 00.  This  bill,  after  the  expiration  of  that  time,  was 
amended  under  the  order  of  the  Court,  and  four  other  persons 
were  allowed  to  be  introduced  as  defendants. 

Held,  that  the  suit,  as  against  those  latter  defendants,  must  be  taken 
to  have  commenced  at  the  date  at  which  they  were  actually  in- 
troduced into  the  bill;  that  they  could  not,  by  relation  back- 
wards, be  treated  as  defendants  in  the  original  bill;  and  that 
they  were  consequently  entitled  to  the  protection  of  the  provisions 
of  the  statute. 

A  decree  against  all  the  defendants  for  an  account,  made  in  the  Court 
below,  was  therefore  reversed  in  this  House  ;  and  the  bill,  as  to 
the  four  defendants,  ordered  to  be  dismissed,  with  costs  here 
and  in  the  Court  below.  —  Byron  v.  Cooper,  556. 
«  787  To  a  bill  filed  by  the  rector  of  F.  for  an  account  and  payment  of 
tithes,  the  defence  was  that  the  lands  occupied  by  the  defendants 
comprised  the  manor  of  F.,  which  was  within  the  rectory 
of  F. ,  and  that  from  time  immemorial  the  owner  for  the  time 
being  of  the  manor  had  paid  to  the  rector  the  yeariy  sum  of 
402.  for  maintenance  of  Divine  service  there,  for  and  in  lieu  of 
all  manner  of  tithes  arising  within  the  manor :  and  that  the 
owner  for  the  time  being  of  the  said  manor,  or  his  assigns,  had 
from  time  immemorial,  in  respect  of  the  said  yearly  sum,  used 
to  have,  and  ought  to  have,  the  tenth  of  all  tithable  things 
arising  within  the  said  manor. 

The  evidence  in  the  cause  showed  payments  to  the  rector  of  40/.  yeariy 
for  upwards  of  150  years,  and  pernancy  of  the  tithes  by  the 
owner  of  the  manor  for  upwards  of  180  years,  previously  to  the 
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filing  of  the  bill ;  and  also  that  in  the  year  1686,  a  bill  by  the 
then  rector  of  F.  for  the  tithes  of  the  manor,  was  dismissed  upon 
the  same  defence. 

Held  by  the  Lords  (reversing  a  decree  for  the  account)  — 
1st.  That  as  the  accomit  for  tithes  is  merely  incident  to  the  rector's 
legal  title,  a  Court  of  Equity  could  not  interpose  in  his  favour 
until  he  established  his  right  at  law. 
2d.  That  where  a  defence  to  a  suit  in  equity  for  tithes  raises  a 
doubt  as  to  the  rector's  legal  title  to  them,  the  course  of  a  Court 
of  Equity  is  to  retain  the  bill  for  a  specified  time,  and  leave  the 
rector  at  liberty  to  establish  his  title  by  an  action  at  law  within 
that  time.  — Marquis  of  Water/ord  v.  Knight^  653. 
8d.  That  a  party  who  mistakes  his  right,  and  sues  in  a  wrong  form, 
is  not  entitled  to  an  order  that  would  deprive  the  defendants  of 
the  benefit  of  any  alterations  made  in  the  law  in  the  mean  time.* 
— /d.  ibid. 
TOLL. 

A  BaUway  Act  empowered  the  proprietors  to  levy  on  all  coals  carried 
along  any  part  of  their  line,  such  sum  as  they  should  direct, 
**  not  exceeding  the  sum  of  id.  per  ton  per  mile."  It  then  went 
on  thus  :  '*  And  for  all  coal  which  shall  be  shipped  on  board  any 
vessel,  Ac.,  in  the  port  of  Stockton-upon-Tees  aforesaid, 
for  the  purpose  of  exportation,  such  *  sum  as  the  said  *  788 
proprietors  shall  appoint,  not  exceeding  the  sum  of  one 
halfpenny  per  ton  per  mile." 

Heldj  that  with  respect  to  coals  shipped  for  exportation,  this  was  not 
a  cumulative  but  a  substituted  toll.  —  Stockton  and  Darlington 
Railway  Company  v.  Barrett^  590. 

Another  Act,  passed  on  the  same  subject,  after  reciting  the  former 
Act,  and  also  reciting  that  the  proprietors  had  been  at  great  ex- 
pense in  forming  inclined  planes  on  the  line  of  railway,  author- 
ized them  to  demand,  **  for  all  articles,  &c.,  for  which  a  tonnage 
is  herein  before  directed  to  be  paid,  which  shall  pass  any  inclined 
plane  upon  the  said  railway,  such  sum  as  the  said  proprietors 
shall  appoint,  not  exdeeding  the  sum  of  1«.  per  ton." 

Held^  that  this  was  a  cumulative  charge.  —  Id.  ibid. 

Clauses  in  Acts  empowering  companies  to  levy  a  charge  upon  the 
public  —  as  in  Railway  Acts,  for  example — must,  where  the 
meaning  is  doubtful,  be  construed  favourably  for  the  public.  — 
Id.  ibid. 
TORT.    See  Plbadino. 
TRUST.    See  Solicitor  and  Clibkt.    Will,  2. 

W.  being  indebted  to  C,  agreed  by  deed  to  convey  his  estate  to  C, 
upon  trust  to  sell  the  same,  and  to  pay  off  certain  debts  of  W.  due 
to  other  persons,  and  then  the  debt  due  from  W.  to  0. ,  and  to  pay 
over  the  surplus,  if  any,  to  W.  No  conveyance  was  executed. 
0.  being  afterwards  in  possession  of  the  estate  under  a  Ji,  fa. 
issued  on  a  judgment  upon  a  warrant  of  attorney  given  by  W., 
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agreed  with  W.'s  agent  to  purchase  the  estate.  W.  afterwards 
lutified  the  contract,  hut  subsequently  impeached  it  as  one  made 
by  a  trustee  for  his  own  benefit  and  against  the  interest  of  the 
cestui  que  trust. 
Heldy  that  C.  was  not  a  trustee  for  W.,  bat  was  a  creditor  holding  a 
security  for  his  debt ;  and  that  the  contract  of  sale  was  valid.  — 
Waters  v.  Grooms  684. 

WILL. 

1.  A  testator  gave  his  wife  his  freehold  estate  of  B.,  and  certain 

specific  chattels  ;  and  also  an  annuity  for  her  life,  charged  upon 
*789  all  his  real  estates  (except  B.),  with  power  of  distress  *  for  the 
first  payment  thereof  to  be  made  on  the  1st  of  May  or  November, 
which  should  first  happen  after  his  decease.  He  next  charged 
his  debts  upoil  his  real  ^estates  (except  B.),  in  aid  of  his  personal 
estate  ;  and  gave  an  annuity  to  his  sister,  in  similar  terms  to 
those  used  respecting  that  given  to  his  wife.  He  then  gave 
several  pecuniary  legacies  to  nieces  and  others,  to  be  paid  by  his 
trustees,  as  soon  as  convenient  after  his  decease,  out  of  the 
residue  of  his  personal  estate  ;  and  in  case  of  deficiency  thereof, 
to  be  raised  and  paid  by  them,  as  they  should  think  proper,  out 
of  his  real  estates  (except  B.)  ;  and  he  charged  the  same  there- 
with. He  lastly  gave  two  annuities  to  his  servants,  in  similar 
terms  to  those  used  respecting  the  preceding  annuities. 

The  personal  estate  was  exhausted  in  payment  of  the  debts,  and  the 
real  estate  was  insufficient  for  the  annuities  and  legacies. 

Held^  upon  the  true  construction  of  the  provisions  of  the  will,  that  the 
annuities  were  entitled  to  priority  over  the  legacies.  —  Creed  v. 
Creed,  491. 

2.  R.  P.  K.  being  entitled,  under  a  settlement  and  will  of  his  grand- 

father, to  real  estates  in  tail  male,  with  remainders  to  his  cousins 
in  tail,  with  remainder  to  himself  in  fee  as  right  heir  of  the 
settlor,  suffered  a  recovery,  and  acquired  the  fee-simple.  He 
had  other  estates  in  fee-simple  by  purchase,  and  considerable 
personal  estate.  He  by  his  will  gave  all  his  estates,  real  and 
personal,  to  his  brother,  T.  A.  K.,  if  living  at  his  own  decease, 
and  if  not,  to  T.  A.  K.'s  son,  T.  A.  K.  the  younger ;  and  in  case 
he  should  die  before  the  testator,  to  his  eldest  son  or  next  de- 
scendant in  the  direct  male  line  ;  and  in  case  he  should  leave  no 
such  descendant,  to  the  next  male  issue  of  his  said  brother  and 
his  next  descendant  in  the  direct  male  line  ;  but  in  case  no  such 
issue  or  descendant  of  his  said  brother  or  nephew  should  be  liv- 
ing at  the  time  of  the  testator's  decease,  to  the  next  descendant 
in  the  direct  male  line  of  his  said  grandfather,  according  to  the 
purport  of  his  will,  under  which  the  testator  inherited  those 
estates,  subject  in  every  case  to  certain  reservations  out  of  the 
rents ;  and  he  appointed  the  person  who  should  inherit  his  said 
estates  under  his  will  his  sole  executor  **  and  trustee,  to  cany 
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the  same  and  every  thing  contained  therein  duly  into  execution, 
confiding  in  the  approved  honour  and  integrity  of  his 
*  family  to  take  no  advantage  of  any  technical  inaccu-  *  790 
racies,  hut  to  admit  all  the  comparatively  small  reserva- 
tions which  he  made  out  of  so  large  a  property,  according  to  the 
plain  and  ohvious  meaning  of  his  words."  He  tiien,  after  giv- 
ing some  legacies,  bequeathed  his  gems  and  other  articles  to  the 
British  Museum,  **  on  condition  that  the  next  descendant  in 
the  direct  male  line  then  living  of  his  said  grandfather  should  he 
made  an  hereditary  trustee,  to  be  continued  in  perpetual  succes- 
sion to  his  next  descendants  in  the  direct  male  line."  And  he 
concluded  thus  :  **  I  trust  to  the  liberality  of  my  successors  to 
reward  any  others  of  my  old  servants  and  tenants  according  to 
their  deserts  ;  and  to  their  justice,  in  continuing  the  estates  in 
the  male  succession,  according  to  the  will  of  the  founder  of  the 
family,  my  above-named  grandfather." 

T.  A.  K.  survived  the  testator,  and  died  without  leaving  any  son. 

Held,  that  T.  A.  K.  took  the  estates  in  fee,  absolutely,  and  that  no 
trust  was,  or  was  intended  to  be,  created  by  the  will,  a  discretion 
being  left  to  the  devisees  to  defeat  the  testator's  expressed  desire. 
—  Knight  v.  Boughton,  513. 

Semble,  that  the  property  to  which  the  words  of  the  desire  applied, 
and  the  nature  of  the  estate  to  be  taken  in  it,  were  too  uncer- 
tain to  raise  a  trust :  Per  the  Lord  Chancellor.  —  Id.  ibid, 

8.  T.  settled  his  freehold  estates  (subject  to  appointment)  on  himself 
in  tail,  remainder  to  J.  L.  and  his  sons  in  strict  settlement,  re- 
mainder to  L.  C.  for  life ;  provided  that  if  J.  L.,  or  any  issue 
male  of  his  body,  should  become  entitled  in  possession  to  his 
father's  family  estates,  then  the  uses  before  declared  of  T.'s 
estates  for  the  benefit  of  him  or  them  who  should-  so  become 
entitled,  and  for  the  benefit  of  his  or  their  issue  male,  should 
cease,  and  those  estates  should  go  over  as  if  the  person  or  per- 
sons so  becoming  entitled  were  dead  without  issue  male. 

J.  L.  having  afterwards  become  entitled  in  possession  to  his  father's 
family  estates,  T.,  by  his  i^ill,  appointed  his  said  estates  to 
J.  H.  L.  (the  eldest  son  of  J.  L.)  and  his  sons,  in  strict  settle- 
ment, remainder  to  the  heirs  of  H.  H.  deceased ;  provided  that 
if  any  tenant  for  life  in  possession  under  the  will  should  become 
entitled  in  possession  to  J.  L.  's  family  estates,  his  interest 
in  the  devised  estates  should  cease,  and  *  those  estates  go  *  791 
over  to  the  person  next  in  remainder  under  the  will,  as  if 
the  tenant  for  life  were  dead.  The  testator  devised  his  copyhold 
estates  upon  such  trusts  as  would  nearest  correspond  with  the 
uses  and  trusts  of  his  freehold  estates,  and  then  gave  all  the 
residue  of  his  real  and  personal  estates  to  S.  M.  and  W.,  their 
and  each  of  their  heirs,  executors,  &c.,  absolutely,  in  equal 
third  parts,  &c. 

On  the  testator's  death  in  1824,  J.  H.  L.  entered  upon  his  estates 
under  the  will ;  and  in  1833  he  became  entitled  in  possession 
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to  J.  L.'b  family  estates  ;  and  had  no  son.  A  bill  was  filed  by 
the  residuary  legateees,  claiming  the  rents"  of  all  the  estates 
accruing  between  1838  and  J.  L.'s  death  or  his  having  a  son, 
against  H.  H.'s  heir,  who  claimed  the  same  rents,  and  against 
L.  C.  and  H.  L.  (the  second  son  of  J.  L.),  who  claimed,  ad* 
versely  to  each  other,  the  rente  of  the  freehold  estates  under  the 
limitations  in  the  settlement,  in  default  of  the  appointment  of 
them  by  T. 

Held  by  the  Lords  (partly  affirming  a  decree  made  on  that  biU),  first, 
that  the  plaintifEs  were  entitled  to  the  rents  of  the  copyhold 
estates  under  the  residuary  devise  ;  second  (partly  rereraing  the 
decree),  that  no  adjudication  could  be  made  in  the  cause  as  to 
the  rents  of  the  freeholds,  the  question  as  to  them  being  between 
codef endants.  —  Sanford  v.  Mortice,  667. 
WITNESS. 

A  Roman  Catholic  bishop  holding  the  office  of  coadjutor  to  a  vicar- 
apostolic  in  this  country,  is,  in  virtue  of  that  office,  to  be  con- 
sidered as  a  person  skilled  in  the  matrimonial  law  of  Rome,  and 
thei^f ore  admissible  as  a  witness  to  prove  that  law.  —  Suuex 
Peerage  Case,  85. 

The  declarations  of  a  deceased  clergyman  to  his  son,  to  the  effect  that 
he  had  celebrated  a  marriage  between  a  deceased  peer  and  his 
alleged  wife,  are  not  receivable  in  evidence,  upon  a  claim  of 
peerage,  as  the  declarations  of  a  deceased  party  made  against 
his  own  interest ;  such  interest  not  being  of  a  pecuniary  nature. 
—  Id»  ibid» 

The  law  does  not  recognize  the  apprehension  of  possible  danger  of  a 
prosecution  as  creating  an  interest  which  can  bring  these  dec- 
larations within  the  rule  in  favour  of  their  admissibility  in 

*  792       evidence  upon  the  ground  of  their  being  declarations  *  misde 

against  the  interest  of  the  party  making  them.  —  Id.  ibid. 
The  56  Geo.  3,  c.  87,  is  repealed  by  the  1  &  2  Vict  o.  37  ;  and  this 
latter  Act  applies  to  the  Court  of  Queen's  Bench,  as  well  as  to 
the  Courts  of  Assize  and  Quarter  Sessions,  in  Ireland.  —  O'Om- 
nell  and  Others  v.  Tke  Queen,  156. 
WORDS,  MEANING  OF  PARTICULAR.  See  '<  Expobtation." 
'* Intimidation."    "Port."    Statute. 
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